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Opinion for the Court filed by Chief Judge GINSBURG.

GINSBURG, Chief Judge: The Chamber of Commerce of the
United States petitions for review of a rule promulgated by the
Securitiess and Exchange Commisson under the Investment
Company Act of 1940 (ICA), 15 U.S.C. 8§ 80a-1 et seq. The
chdlenged provisons of the rule require that, in order to engage
in certain transactions otherwise prohibited by the ICA, an
investment company — commonly referred to as a mutua fund
— mud have a board (1) with no less than 75% independent
directors and (2) an independent chairman. The Chamber argues
the ICA does not gve the Commisson authority to regulate
“corporate governanceg’ and, in any event, the Commission
promulgated the rule without adhering to the requirements of the
Administrative Procedure Act, 5 U.S.C. § 551 et seq.

We hold the Commission did not exceed its statutory
authority in adopting the two conditions, and the Commisson’s
rationales for the two conditions saisfy the APA.  We agree
with the Chamber, however, that the Commission did violate the
APA by faling adequately to consder the costs mutua funds
would incur in order to comply with the conditions and by
falling adequately to consder a proposed dternative to the
independent chairman condition. We therefore grant in part the
Chamber’s petition for review.

I. Background

A mutual fund, which is “a pool of assets ... belonging to
the individud investors holding shares in the fund,” Burks v.
Lasker, 441 U.S. 471, 480 (1979), is operated by an “invesment
company” the board of directors of which is elected by the
shareholders.  Although the board is authorized to operate the
fund, it typicdly delegates that management role to an
“advisar,” which is a separate company that may have interests
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other than maximizing the returns to shareholders in the fund.
In enacting the ICA, the Congress sought to control “the
potential for abuse inherent in the Sructure of [funds]” arisng
from the conflict of interests between advisers and shareholders,
id.; to that end, the ICA prohibits a fund from engaging in
cetan transactions by which the adviser might gain a the
expense of the shareholders. See generally 15 U.S.C. § 80a
12(a)-(g). Pursuant to the Commisson's long-standing
Exemptive Rules, however, a fund that satisfies certan
conditions may engage in an otherwise prohibited transaction.
See, eg., Rue 10f-3, 17 C.F.R. § 270.10f-3 (2004) (when
conditions are satisfied, fund may purchase securities in primary
offering dthough adviser-dfiliated broker-dedler is member of
underwriting syndicate).

Early in 2004 the Commission proposed to amend ten
Exemptive Rules by imposng five new or amended conditions
upon any fund wishing to engage in an otherwise prohibited
transaction.  See Investment Company Governance, Proposed
Rule, 69 Fed. Reg. 3472 (Jan. 23, 2004). Although the
Commisson had amended the same ten rules in 2001 to
condition exemption upon the fund having a board with a
majority of independent directors (that is, directors who are not
“interested persons’ as defined in § 2(8)(19) of the ICA), see
Role of Independent Directors of Investment Companies, Fina
Rule, 66 Fed. Reg. 3734 (Jan. 16, 2001), by 2004 the
Commisson had come to believe that more was required.
“[E]nforcement  actions invalving late trading, inappropriate
market timing activities and misuse of nonpublic information
about fund portfolios’ had brought to light, in the Commisson's
view, “a serious breskdown in management controls” signaing
the need to “revigt the governance of funds” 69 Fed. Reg. at
3472. Accordingly, the Commisson proposed to condition the
ten exemptions upon, among other things, the fund having a
board of directors (1) with a least 75% independent directors
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and (2) an independent chairman. Id. at 3474.

After a period for comment and a public medting, the
Commisson unanimoudy adopted three of the proposed new
conditions and, by a vote of three to two, adopted the two
corporate governance conditions chalenged here. See
Investment Company Governance, Final Rule, 69 Fed. Reg.
46,378 (Aug. 2, 2004). The Commisson mgority adopted those
two conditions in light of recently reveded abuses in the mutua
fund industry, reasoning that the Exemptive Rules

rely on the independent judgment and scrutiny of directors,
induding independent directors, in overseeing activities
that are beneficid to funds and fund shareholders but that
invalve inherent conflicts of interest between the funds and
thar managers. ... These further amendments provide for
greater fund board independence and are designed to
enhance the ability of fund boards to perform thar
important respongbilities under each of therules.

Id. a 46,379. Rasing the percentage of independent directors
from 50% to 75%, the Commisson anticipated, would
“drrengthen the independent directors control of the fund board
and its agenda,” id. at 46,381, and “hdp ensure that independent
directors carry out their fiduciary responsihilities,” id. at 46,382.
The Commission judtified the independent chairman condition
on the ground that “a fund board is in a better postion to protect
the interests of the fund, and to fulfill the board’s obligations
under the Act and the Exemptive Rules, when its chairman does
not have the conflicts of interest inherent in the role of an
executive of the fund adviser.” Id.

The dissenting Commissioners were concerned the two
disputed conditions would come at “a substantid cost to fund
shareholders” and they believed the existing datutory and



5

regulatory controls ensured adequate oversight by independent
directors. 69 Fed. Reg. at 46,390. Specificaly, they faulted the
Commisson for not giving “any real consideration to the costs’
of the 75% condition, id. a 46,390-46,391; for faling
adequatdly to judify the independent chairman condition, id. at
46,391-46,392; and for not considering aternatives to that
condition, id. at 46,392-46,393. The Chamber timely petitioned
for review, asserting an interest in the new conditions both as an
investor and as an association with mutua fund advisers among
its members.

Il. Andysis

The Chamber mekes two arguments on the merits  The
Commission had no authority under the ICA to adopt the two
conditions; and the Commisson violaed the APA in the
rulemeking by which it promulgated the conditions. Before
addressng those arguments, we must assure ourselves of the
Chamber’ s standing, and thus of our jurisdiction.

A. Jurisdiction of the Court

Under Article 11l of the Conditution the “judicid Power of
the United States’ is limited to the resolution of “Cases’ or
“Controverdes” a corollary of which is that a paty invoking
our juridiction “must show that the conduct of which he
complains has caused him to suffer an ‘injury in fact' that a
favorable judgment will redress.” Elk Grove Unified School
Dist. v. Newdow, 124 S.Ct. 2301, 2308 (2004). Inthiscasethe
Chamber clams it is injured by the two chalenged conditions
because it would like to invest in shares of funds that may
engage in transactions regulated by the Exemptive Rules but do
not meet those conditions. See Dec'| of Stan M. Hardl 2
(Chamber currently invests in funds, intends to continue doing
s0, and would like to invest in funds unconstrained by the



conditions).

The Chamber cites two cases for the proposition that loss of
the opportunity to purchase a desired product is a legally
cognizable injury. Consumer Fed'n of Am. v. FCC, 348 F.3d
1009, 1011-12 (D.C. Cir. 2003) (injury-in-fact where merger
would deprive plantiff of opportunity to purchase desired
sarvice); Competitive Enter. Inst. v. Nat'l Highway Traffic
Safety Admin., 901 F.2d 107, 112-13 (D.C. Cir. 1990) (injury-in-
fact where fud economy regulations foreclosed “opportunity to
buy larger passenger vehicles’). The Commisson argues in
response that there is no evidence a fund of the type in which the
Chamber wants to invest would perform better than a fund that
conforms to the two corporate governance conditions. In
Consumer Federation, however, we held “the inability of
consumers to buy a desired product ... congtitute]d] injury-in-
fact even if they could ameliorate the injury by purchasng some
dternative product.” 348 F.3d at 1012. Under our precedent,
therefore, the Chamber has suffered an injury-infact and,
because a favorable ruling would redress that injury, it has
gtanding to sue the Commission. And so to the merits.

B. The Commisson's Authority under the ICA

The Chamber mantans the Commisson did not have
authority under the ICA to condition the exemptive transactions
as it did. Firs the Chamber observes rather generdly that
“matters of corporate governance are traditiondly relegated to
state law”; and second, it maintains these particular conditions
are inconagent with the statutory requirement that 40% of the
directors on the board of an invedment company be
independent, see 15 U.SC. § 80a10(a). The Commission
points to 8 6(c) of the ICA, 15 U.S.C. 8§ 80a-6(c), as the source
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of its authority.” That provision conspicuoudy confers upon the
Commisson broad authority to exempt transactions from rules
promulgated under the ICA, subject only to the public interest
and the purposes of the ICA.

The thrugt of the Chamber’s firg contention is that § 6(c)
should not be read to enable the Commission to leverage the
exemptive authority it clearly does have so as to regulate a
matter, namely, corporate governance, over which the states, not
the Commisson, have authority. For support the Chamber relies
principaly upon two cases from this circuit concerning the
Commisson's authority under the Securities and Exchange Act
of 1934. Nether of those cases, however, arose from an
exercise of authority andogous to the rulemaking here under
review.

In Business Roundtable v. SEC, 905 F.2d 406, 416-17
(1990), we hdd the Commission did not have authority under
the 1934 Act to bar a stock exchange from liging common stock
with restricted voting rights. The Commission had invoked the
provison of that Act authorizing it to make rules “otherwise in
furtherance of the purposes’ of the Act. Id. a 410. Reasoning
that “unless the legidaive purpose is defined by reference to the

* That section provides:

The Commission, by rules and regulations upon its own
motion, or by order upon application, may conditionally or
unconditionally exempt any person, security, or transaction,
or any class or classes of persons, securities, or transactions,
from any provision or provisions of this [Act] or of any rule
or regulation thereunder, if and to the extent that such
exemption is necessary or appropriate in the public interest
and consistent with the protection of investors and the
purposes fairly intended by the policy and provisions of this
[Act].
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means Congress selected, it can be framed at any levd of
generdity,” and the means the Congress sdlected in the 1934
Act was disclosure, id., we vacated the rule because it went
beyond disclosure to regulate “the substance of what the
shareholders may enact,” id. at 411.

Business Roundtable is of litle hdp to the Chamber
because, as the Commission documents, the purposes of the ICA
incude tempering the conflicts of interest “inherent in the
sructure of investment companies,” Burks, 441 U.S. at 480; see
also 15 U.S.C. § 80a-1(b) (“policy and purposes of [ICA] ...
ddl be interpreted ... to diminae’ conflicts of interest); and
regulation of the governance dructure of invesment companies
is among the means the Congress used to effect that purpose.
See Burks 441 U.S. at 479 (ICA “functions primarily to impose
controls and redrictions on the internd management of
invetment companies’) (emphases removed); id. at 484 (in
enacting |CA Congress “place[d] the unaffiliated directors in the
role of independent watchdogs .. who would furnish an
independent  check upon the management of investment
companies’). Moreover, the Commission’s effort to enlarge the
role of independent directors on the boards of investment
companies accords with “the structure and purpose of the ICA
[both of which] indicate that Congress entrusted to the
independent directors ... the primary responsbility for looking
after theinterests of the funds' shareholders” 1d. at 484-85.

In Teicher v. SEC, 177 F.3d 1016, 1019-20 (1999), we held
a provison of the 1934 Act authorizing the Commission to
“place limitations on the activities or functions’ of a person
convicted of securities fraud in the broker-deder industry did
not authorize it to place limitaions upon the activities or
functions of that person in an industry regulated under a
different “occupationd licenang regime’ adminisered by the
Commisson. The Commission’s authority, we reasoned, must
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be read with “some concept of the rdevant doman” in mind;
even the Commission did not “suggest that [provision] dlows it
to bar one of the offending parties from being a retail shoe
sdesman, or to exclude him from the Borough of Manhattan.”
Id. a 1019. The present caseis different from Teicher because
here the Commission did not exercise its regulatory authority to
effect a purpose beyond that of the Statute from which its
authority derives.

The Chamber’'s second contention is that the conditions
conflict with the intent of the Congress, expressed in § 10(a) of
the ICA, that 40% of the directors of an investment company be
independent. See Chevron, U.SA., Inc. v. NRDC, 467 U.S. 837,
842-43 (1984) (“If the intent of Congress is clear, that is the end
of the matter; for the court, as well as the agency, must give
effect to the unambiguoudy expressed intent of Congress’).
Section 10(a), however, dates only that a fund may have “no
more than” 60% inside directors, 15 U.S.C. § 80a-10(a), which
necessrily means a least 40% must be independent and
strongly implies a greater percentage may be; it speaks not at all
to authority of the Commisson to provide an incertive for
invesment companies to enhance the role of independent
directors and, as the Commisson is keen to point out, the
chdlenged conditions apply only to funds that engage in
exemptive transactions.

C. TheRequirementsof the APA

The condemnation of the APA extends to any rule tha is
“abitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.” 5 U.S.C. § 706(2)(A). Although the
“scope of review under the ‘arbitrary and capricious standard
is narrow and a court is not to subgtitute its judgment for that of
the agency,” we must nonetheless be sure the Commisson has
“examing[d] the relevant data and articulated] a satisfactory
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explanation for its action including a rational connection
between the facts found and the choice made.” Motor Vehicle
Mfrs. Ass nv. StateFarm Mutual Auto. Ins.Co.,463 U.S. 27,43
(1983); see also Pub. Citizen v. Fed. Motor Carrier Safety
Admin., 374 F.3d 1209, 1216 (D.C. Cir. 2004).

The Chamber argues the Commisson violated the APA
because it (1) failed to show the connection between the abuses
that prompted the rulemaking and the conditions newly included
in the Exemptive Rules, (2) did not comply with its obligation
under the ICA to consder whether those conditions “will
promote efficdency, competition, and capitd formation,” 15
U.S.C. 8 80a-2(c); see Pub. Citizen, 374 F.3d at 1216 (ruleis
“arbitrary and capricious’ if agency fails to congder factors “it
mugt consider under its organic datute’); and (3) did not
consder reasonable dterndives to the independent chairman
condition.

1. Judification for the Rulemaking

The Chamber mantains the “rulemaking is flawed for the
elementary reason that the Commisson amended ten separate
and didinct pre-existing rules [by imposing the two chalenged
conditions] without any meaningful consideration of them.”
Smilaly, the Chamber agues the Commisson did not
adequately explan why the conditions it added were necessary
in light of the conditions previoudy contained in the Exemptive
Rules. The Commisson answers that its stated judtification for
amending the Exemptive Rules satisfies the standards of the
APA. We agree.

In the wake of recent revelations of certain abuses in the
mutud fund industry, the Commisson was concerned about
what it diagnosed as “a serious breakdown in managemert
controls.” See 69 Fed. Reg. at 46,378-46,379; 69 Fed. Reg. at
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3472. Although it is true, as the Chamber repeatedly notes, that
none of the documented abuses involved a transaction covered
by the Exemptive Rules, the Commission, as we have said,
thought it prudent to amend those rules because the particular
abuses that had come to light reveded a more generd problem
with conflicts of interest than it had previoudy suspected and
portended further abuses if that perceived problem was not
addressed. The Commission thus viewed srengthening the role
of independent directors in relation to exemptive transactions as
a prophylactic measure, not a response to a present problem
invalving abuse of the Exemptive Rules. See 69 Fed. Reg. at
46,379.

The Chamber clams the Commisson's decison was
unreasonable because the conditions for engaging in exemptive
transactions had aready been tightened in 2001. But that begs
the question whether the conditions of 2001 were adequate in
view of the new evidence that some boards were faling to
prevent egregious conflicts of interest involving late trading and
market timing. Might not they dso fail to police sufficiently the
conflicts of interest inherent in the exemptive transactions? Tha
those transactions were dready subject to some regulation does
not render unreasonable the Commisson’'s judgment that
additional regulation was cdled for as a prophylactic.

Fndly, the Chamber argues the “actud terms’ of the
conditions were not reasonable in light of “the problems [the
Commisson] damed judified the rulemaking.” Those
problems al trace to the failure of investment company boards,
for whatever reason, to guard againgt advisers conflicts of
interest. See 69 Fed. Reg. at 3473 (“boards may have smply
abdicated their responghilities, or faled to ask the tough
questions of advisers; in other cases, boards may have lacked the
information or organizetiona dructure necessary to play ther
proper role’). So that boards are apprised of the activities of
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their fund's adviser, the Commission, in a separate proceeding
fird required funds to dedgnate a chief compliance officer
charged with bringing rdevant information to the board. See
Compliance Programs of Investment Companies and Investment
Advisers, 68 Fed. Reg. 74,714 (Dec. 24, 2003). The
Commission then undertook in the present rulemaking to ensure
that independent directors would be in a position to put such
information to good use.

To that end, the Commisson reasonably concluded that
rasng the mnimum percentage of independent directors from
50% to 75% would “strengthen the hand of the independent
directors when deding with fund management, and may assure
that independent directors mantain control of the board and its
agenda” 69 Fed. Reg. a 46,382. Smilarly, the Commission
concluded that having an independent chairman would be
beneficid because the charman plays “an important role in
setting the agenda of the board[,] ... in providing a check on the
adviser, in negotiating the best ded for shareholders when
conddering the advisory contract, and in providing leadership to
the board tha focuses on the long-term interests of investors.”
69 Fed. Reg. a 46,383. We have no basis upon which to
second-guess that judgment.

In sum, the Chamber points to nothing in the ICA to suggest
the Congress restricted the authority of the Commission to make
“precautionary or prophylactic responses to perceived risks,”
Certified Color Mfrs. Ass'n v. Mathews, 543 F.2d 284, 296
(D.C. Cir. 1976); and the Commisson’s &ffort to prevent future
abuses of exemptive transactions was not arbitrary, capricious,
or in any way an abuse of its discretion, in violation of the APA.

2. Condderation of Costs

The ICA mandates that when the Commission “engage[s]



13

in rulemaking and is required to consider or determine whether
an action is consgent with the public interest [it] shdl ...
consder ... whether the action will promote efficency,
competition, and capital formation.” 15 U.S.C. 8 80a-2(c). The
Chamber argues the Commisson violated this mandate, and
hence the APA, by faling (1) to develop new, and to consider
extant, empiricd data comparing the peformance of funds
respectively led by indde and by independent chairmen; and (2)
to consder the costs of the conditions it was imposing, which
costs in turn impede efficdency, competition, and capita
formation. The Commission denies the charges.

The particulars of the Chamber’'s first contention are that
the Commission should have directed its gtaff to do a study of
the effect of an independent charman upon fund performance
and tha when such a dudy, commissoned by Fidelity
Investments, was presented during the comment period, the
Commission gave it short shrift. 69 Fed. Reg. at 46,383 n.52;
see Geoffrey H. Bobroff and Thomas H. Mack, Assessng the
Sgnificance of Mutuad Fund Board Independent Chairs (Mar.
10, 2004). Asto the former point, athough we recognize that an
agency acting upon the basis of empirical data may more readily
be &ble to show it has satisfied its obligations under the APA,
see Nat’| Ass' n of Regulatory Util. Comm’rsv. FCC, 737 F.2d
1096, 1124 (D.C. Cir. 1984) (in informd rulemaking it is
“degrable’ that agency “independently amass [and] verify the
accurecy of” data), we are acutdy aware that an agency need not
— indeed cannot — base its every action upon empirica data;
depending upon the nature of the problem, an agency may be
“entitled to conduct ... a genera analysis based on informed
conjecture.” Melcher v. FCC, 134 F.3d 1143, 1158 (D.C. Cir.
1998); Nat’'l Ass'n of Regulatory Util. Comm'rs, 737 F.2d at
1124 (falure to conduct independent study not violative of APA
because notice and comment procedures “permit parties to bring
relevant information quickly to the agency’s attention”); see also
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FCCv. Nat'l Citizens Comm. for Broad., 436 U.S. 775, 813-14
(2978) (FCC, in m&king “judgmentd or predictive’” factual
determinations, did not need “complete factua support” because
“a forecast of the direction in which future public interest lies
necessxily involves deductions based on the expert knowledge
of the agency”).

Here the Commission, based upon “its own and its staff’s
experience, the many comments received, and other evidence,
in addition to the limited and conflicting empiricd evidence,”
concluded an independent charman “can provide benefits and
sarve other purposes apart from achieving high performance of
the fund.” 69 Fed. Reg. at 46,383-46,384. The Commission’s
decison not to do an empiricd study does not make that an
unreasoned decison. See BellSouth Corp. v. FCC, 162 F.3d
1215, 1221 (D.C. Cir. 1999) (“When ... an agency is obliged to
make policy judgments where no factua certainties exig or
where facts done do not provide the answer, our role is more
limited; we require only that the agency so state and go on to
identify the consderationsit found persuasive’).

Nor dd the Commisson violae the APA in its
condderation of the Fddity sudy.  Although Chairman
Donddson did, as the Chamber points out, betray a dismissive
attitude toward the value of empirica data, SEC Open Mesting,
57-58 (dune 23, 2004) (“there are no empirical studies that are
worth much.  You can do anything you want with numbers and
we ve seen evidence of that in a number of our submissons’),
the Commission did not reject the Fidelity study or decline to do
its own study upon that bass. Rather, the Commisson
concluded the Fiddlity study was “unpersuasive’ because, as the
authors acknowledged, it did not rule out “other important
differences [than independence of the charman] that may have
impacted performance results,” 69 Fed. Reg. at 46,383 n.52
(quoting study), and because it did not use a reliable method of
caculaing fund expenses, id. The Commisson aso noted that
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other commenters reviewing the Fiddity study had concluded
funds with an independent chairman did “dightly better in terms
of returns, but at lower cost.” Id. Although a more detailed
discussion of the study might have been useful, the Commisson
made clear enough the limitations of the sudy, and we have no
cause to disurb its ultimate judgment that the study was
“unpersuasive evidence” Cf. Huls Am. Inc. v. Browner, 83 F.3d
445, 452 (D.C. Cir. 1996) (court owes “extreme degree of
deference to the agency when it is evauating scientific data
within its technicd expertisg”’).”

We reach a dfferent concluson with regard to the
Commisson's consideration of the costs of the conditions. With
respect to the 75% independent director condition, the
Commisson, dthough describing three methods by which a
fund might comply with the condition, claimed it was without a
“rdidble bass for determining how funds would choose to
saify the [condition] and therefore it [wag] difficult to
determine the costs associated with decting independent
directors” 69 Fed. Reg. a 46,387. That particular difficulty
may mean the Commisson can determine only the range within
which a fund's cost of compliance will fdl, depending upon
how it responds to the condition but, as the Chamber contends,
it does not excuse the Commission from its statutory obligation
to determine as best it can the economic implications of the rule

* The Chamber also argues the Congress' s subsequent direction to the
Commission to “provide]] a justification” for the independent
chairman condition, see Consolidated Appropriations Act, 2005, Pub.
L. No. 108-447, 118 Stat. 2809 (2004), establishes that the
Commission faled to provide an adequate justification in the
rulemaking proceeding. That does not follow, however; the Congress
may require a more detailed explanation for a rule than is required by
the APA. See Motor Vehicle Mfrs. Ass'n, 463 U.S. at 44-45 (rejecting
view “congressional reaction” to rule necessitated stricter judicial
review).
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it has proposed. See Pub. Citizen, 374 F.3d at 1221 (in face of
uncertainty, agency must “exercise its expertise to make tough
choices about which of the competing estimates is most
plausble, and to hazard a guess as to which is correct, even if ...
the estimate will beimpreciss’).

With respect to the costs of the independent chairman
condition, counsel maintains the Commission “was not aware of
any costs associated with the hiring of staff because boards
typicdly have this authority under state law, and the rule would
not require them to hire employees” The Commisson made
that observation, however, in regard not to the independent
chairman condition but to a condition not chalenged here, and
we cannot therefore consder counsd’s rationdizetion for the
regulation under review. See Motor Vehicle Mfrs. Ass'n, 463
U.S. at 50 (“courts may not accept appellate counsdl’s post hoc
rationdizations for agency action”). In any event, the argument
is a non sequitur; whether a board is authorized by law to hire
additiond g&ff in no way bears upon the contention that,
because of his comparative lack of knowledge about the fund, an
independent chairman would in fact cause the fund to incur
additiond gtaffing costs.

What the Commission itsdf did was acknowledge in a
footnote that an independent charman “may choose to hire
[more] gaff” but it stopped there because, it said, it had no
“rdidble bass for edimating those costs.” 69 Fed. Reg. a
46,387 n.81. Although the Commisson may not have been able
to edimate the aggregate cost to the mutud fund industry of
additional gaff because it did not know what percentage of
funds with independent chairman would incur that cod, it
reedily could have estimated the cost to an individua fund,
which estimate would be pertinent to its assessment of the effect
the condition would have upon efficiency and competition, if not
upon capital formation. And, as we have just seen, uncertainty
may limit what the Commission can do, but it does not excuse
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the Commission from its statutory obligation to do what it can
to apprise itsdf — and hence the public and the Congress — of the
economic consequences of a proposed regulation before it
decides whether to adopt the measure.

In sum, the Commisson violated its obligation under 15
U.S.C. 8§ 80a-2(c), and therefore the APA, in faling adequately
to consider the costs imposed upon funds by the two chalenged
conditions.

3. Condderation of Alternatives

Fndly, the Chamber agues the Commisson gave
“inadequate condideration” to suggested dternatives to the
independent chairman condition, citing as an example — the only
ggnificant one, it seems to us — the proposal, endorsed by the
two dissenting Commissioners, that each fund be required
prominently to disclose whether it has an indde or an
independent chairman and thereby alow investors to make an
informed choicee.  Commisson counsd responds by noting
genedly that the agency is “not required to discuss every
dternative raised” and that it did consder the “magor
dternatives’ proposed by commenters, adding more specifically
that it had no obligaion to consder the dissenters disclosure
dterndive because the “Congress rgected a purdy disclosure-
based approach to regulding conflicts of interest under the
[ICA].”

We conclude the Commisson's falure to consider the
disclosure dternative violated the APA. To be sure the
Commission is not required to consder “every dterndive ...
conceivable by the mind of man ... regardiess of how uncommon
or unknown that aternative’” may be. Motor Vehicle Mfrs.
Assn, 463 U.S a 51. Here, however, two dissenting
Commissioners raised, as an dternative to prescription, reliance
upon disclosure, see 69 Fed. Reg. at 46,393 — a familiar tool in



18

the Commission’s toolkit — and severa commenters suggested
that the Commisson should leave the choice of chairman to
market forces, meking it hard to see how that particular policy
dternative was ether “uncommon or unknown.”

The Commisson would nevertheless be excused for faling
to condder this dternative if it were, for whatever reason,
unworthy of condderation. Commission counsd accordingly
suggests one such reason, namdy, that in the ICA the Congress
rejected a “purdy disclosure-based approach.” See also SEC v.
Variable Annuity Life Ins. Co., 359 U.S. 65, 78 (1959) (ICA
“passes beyond a smple ‘disclosure’ philosophy”). Counsd’s
datement is true but irrdlevant; that the Congress required more
than disclosure with respect to some matters governed by the
ICA does not mean it deemed disclosure insufficient with
respect to dl such matters. On the contrary, the ICA requires
funds to make extensve disclosures. See, e.g., 15 U.S.C. § 80a
8(b) (fund mug file regigtration statement with Commission); id.
8 80a-29(e) (fund must send semiannud report to shareholders);
id. 8§ 80a44(a) (fund must meke avalable to public Al
documents filed with Commisson); see also Mary M. Frank et
a., Copycat Funds: Information Disclosure Regulation and the
Returns to Active Fund Management in the Mutual Fund
Industry, 47 JL. & Econ. 515 (2004) (“[ICA] regulates
information disclosure by mutud funds’). Indeed, the
Commisson augmented the disclosure requirements of the ICA
even as it was conddering the independent chairman condition.
See Find Rule, Shareholder Reports and Quarterly Portfolio
Disclosure of Registered Management Investment Companies,
69 Fed. Reg. 11,244, 11,245 (Mar. 9, 2004).

In sum, the disclosure dternative was neither frivolous nor
out of bounds and the Commission therefore had an obligation
to consder it. Cf. Laclede Gas Co. v. FERC, 873 F.2d 1494,
1498 (D.C. Cir. 1989) (“where a party raises facialy reasonable
dternatives ... the agency must either consder those dternatives
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or give some reason ... for declining to do s0”) (emphases
removed). The Commisson may ultimately decide the
disclosure dterndtive will not sufficiently serve the interests of
shareholders, but the Commission — not its counsdl and not this
court — is charged by the Congress with bringing its expertise
and its best judgment to bear upon that issue. See SEC v.
Chenery Corp., 332 U.S. 194, 196-97 (1947); see also Motor
Vehicle Mfrs. Ass'n, 463 U.S. at 54.

[11. Conclusion

For the foregoing reasons, we grant in part the Chamber’s
petition for review. This matter is remanded to the Commission
to address the deficiencies with the 75% independent director
condition and the independent chairman condition identified
herein. See Fox Television Sations, Inc. v. FCC, 280F.3d 1027,
1048-49 (D.C. Cir. 2002); Allied Sgnal, Inc. v. U.S. Nuclear
Regulatory Comm’n, 988 F.2d 146, 150-51 (D.C. Cir. 1993).

So ordered.



