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Before EDWARDS, RoGgeRrs and RoBerTs, Circuit Judges.

Opinion for the Court filed by Circuit Judge ROGERs.

Concurring opinion filed by Circuit Judge EDwWARDS.

Dissenting opinion filed by Circuit Judge ROBERTS.

RocGeRrs, Circuit Judge: This goped chdlenges the didtrict
court’s denid of a motion to suppress evidence on the ground
that the police lacked probable cause to search the trunk of a car
stopped for a treffic violaion. The question before the court is
whether the evidence would have led a “‘prudent, reasonable,
cautious police officer’ to bdieve that there was a reasonable
likelihood the trunk contained contraband” or evidence of a
crime. United States v. (Monte) Brown, 374 F.3d 1326, 1328
(D.C. Cir. 2004) (quoting United States v. Davis, 458 F.2d 819,
821 (D.C. Cir. 1972)); see also lllinois v. Gates, 462 U.S. 213,
238(1983). Upondenovo review, see Ornelas v. United States,
517 U.S. 690, 699 (1996), we hold that the police lacked
probable cause to search the trunk, and accordingly, we reverse
the judgment of conviction.

l.

At gpproximately 1:00 am. on May 4, 2002, United States
Park Police Officars Jeffrey Garboe and Wayne Johnson
observed a 1988 Mercury Marquis without a functioning tag
lignt. The officers initiated a traffic stop based on the absence
of the tag light. Prior to approaching the car, they conducted a
records check that indicated the car’s temporary license tags had
been reported solen from Farfax County, Virginia  The
officers arrested the driver for the stolen tag offense. When the
driver was unable to produce a registration or a driver’s license,
the officers conducted a further records check that indicated that
his driving privileges had been suspended in Virgina The
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officers aso checked the vehicle identification number in a
computer database, and it yielded an “old lising” from Virginia,
meening that the car had once been registered there but that it
was not currently registered. There was no report that the car
had been stolen.

After handcuffing the driver and securing him ingde ther
cruiser, the officers searched the passenger compartment of the
car, including the glove compartment, for documentation of
ownership. They did not find any documentation, contraband,
or evidence of crimind activity. Neverthdess, the officers
searched the trunk, based on thar prior experience of finding
“real tags’ and “other identifying information about the vehicle’
there. Although the officers again did not find the “red tags’ or
any identifying information, they did find a loaded .25 cdiber
pistol and ammunition ingde a child-sized backpack within the
trunk. The officers then transported the driver for booking,
leaving the car parked on the public street.  According to Officer
Johnson, while being trangported for booking the driver
indicated that the car belonged to his girlfriend. Officer Garboe
adso remembered the driver making such a statement, including
that his girlfriend had purchased the car a an auction a month
before, but he somewhat inconsistently could not recal at what
point the driver made the statement. The district court did not
make a finding on when the officers recaved this information.

The driver of the car, Tarry M. Jackson, was indicted for
one count of unlanvful possession of a firearm and ammunition
in violaion of 18 U.S.C. § 922(g) (2000). The district court
denied his motion to suppress the evidence seized from the car
trunk. While noting that this case was “a pretty close cdl” and
that the officers testimony about why they searched the trunk
was “confused,” the didrict court concluded that “there was a
far probability that a search of the trunk and the backpack
would produce evidence related to Jackson's use of a stolen tag
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— perhaps the ‘red’ tags — or information indicating that Jackson
was not the owner or authorized user of the vehicle” The
digtrict court acknowledged that “[tlhe vehide had not been
reported stolen,” but observed that “the information available to
the officers [did not] edtablish that it was not stolen.” Jackson
then conditiondly pled guilty to the unlanful possession charge,
preserving his right to appeal the denid of the suppression
moation. He was sentenced to twenty-one months of
incarceration, three years of supervised release, and a specia
assessment, and he now appedls.

.

The Fourth Amendment provides, “The right of the people
to be secure in their . . . effects, againgt unreasonable searches
and saizures, shdl not be violated.” In most instances, searches
must be supported by a warrant obtainable upon a showing of
probable cause. See, e.g., California v. Carney, 471 U.S. 386,
390-91 (1985); Mincey v. Arizona, 437 U.S. 385, 390 (1978).
“It remains a cardind principle that searches conducted outside
the judicial process, without prior approval by judge or
magidrate, are per se unreasonable under the Fourth
Amendment — subject only to a few specificaly established and
well-delineated exceptions.” California v. Acevedo, 500 U.S.
565, 580 (1991) (interna quotation marks omitted).

One exception dlows the police to search a vehicle's
passenger compartment, induding the glove compartment,
incident to the lawful arrest of the vehicle's occupant. New York
v. Belton, 453 U.S. 454, 460 (1981); seealso Thornton v. United
Sates, 541 U.S. 615 (2004). The rationae behind the exception
is that “articles indde the rdatively narrow compass of the
passenger compartment of an automobile are in fact generdly,
even if not inevitably, within ‘the area into which an arestee
might reach in order to grab a weapon or evidentiary itegfm].””
Belton, 453 U.S. at 460 (quoting Chimel v. California, 395 U.S.
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752, 763 (1969)) (alteration in origind). The officers conducted
a search of the passenger compartment, and Jackson raises no
objection to that search. Jackson's arrest for traffic violations
and dolen tags, however, did not automaticdly permit the
officers to search the car’s trunk. See id. at 461 n.4; see also
Pennsylvania v. Labron, 518 U.S. 938, 940 (1996). Rather,
dthough a search warrant was not required, the officers could
conditutiondly search the trunk (and the containers therein)
only if they had probable cause to believe that the trunk
contained contraband or evidence of a crime. See Acevedo, 500
U.S. at 579-80.

Probable cause is synonymous with “far probability,”
Gates, 462 U.S. at 238, and it is an objective standard requiring
an andyds of the totaity of the circumstances and the facts
known to the officers at the time of the search, Ornelas, 517
U.S. at 695-96; Gates, 462 U.S. at 230-31; cf. United Statesv.
Arvizu, 534 U.S. 266, 274 (2002). “Subjective intentions play
no role in ordinary, probable-cause Fourth Amendment
andyss” Whrenv. United Sates, 517 U.S. 806, 813 (1996), and
the officers “actud motives for conducting the search [are] not
relevant as long as [their] actions were objectively reasonable.”
United States v. (Rocky Lee) Brown, 334 F.3d 1161, 1172 n.8
(D.C. Cir. 2003) (quoting United Sates v. Christian, 187 F.3d
663, 670 (D.C. Cir. 1999)) (internd quotation marks omitted);
see also Devenpeck v. Alford, 125 S. Ct. 588, 593-94 (2004);
United States v. Holmes, 385 F.3d 786, 790 (D.C. Cir. 2004).
The court has recognized that “the discovery of contraband in
the passenger compartment of a car is a factor that strongly
supports the lawfulness of a trunk search.” (Rocky Lee) Brown,
334 F.3d a 1173. And so long as probable cause exists to
search the trunk, police officers may dso search any of the
trunk’s contents “that may conceal the object of the search.”
United States v. Ross, 456 U.S. 798, 825 (1982); see also
Wyoming v. Houghton, 526 U.S. 295, 300-02 (1999).
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Both in the didrict court and in this court upon de novo
review, “the burden is on those seeking the exemption [from the
warrant requirement] to show the need for it.” United States v.
Jeffers, 342 U.S. 48, 51 (1951); see also Chimel, 395 U.S. at
762; In Re Sealed Case, 153 F.3d 759, 764 (D.C. Cir. 1998). In
this indtance, it is the government’s burden to demongtrate that
there was a fair probability that the car trunk would contain
contraband or evidence of a crime. Because the totality of the
circumgtances known to the officers at the time of the search of
the car trunk, induding that the driver likdy had committed
severd traffic violaions and had received stolen property, do
not support a determination of probable cause, the government
has not carried its burden.

According to the government, a the time of the search of
the car trunk, the officers had probable cause to believe that the
driver had committed several offenses three treffic violations
for which he received dtations - driving with a suspended
license, D.C. CobE ANN. 8§ 50-1403.01 (2001), operating an
unregistered motor vehicle, id. 8 50-1501.04(a)(1)(A), driving
without required vehide idettification tags, id. § 50-
1501.04(a)(1)(B) - and two criminal offenses — receiving stolen
property (the stolen tags), id. § 22-3232, and unauthorized use
of a motor vehicle, id. § 22-3215. Therefore, the government
mantans, the search of the trunk was objectively reasonable
because the officers had probable cause to believe that they
would find “additiona contraband, such as one or more
additional stolen tags’ in the trunk, Br. of Appellee at 14, or that
“further evidence concerning this range of probable crimina
activity might well have been concedled in the trunk of the car,”
id. a 13. The government does not rely expressy on the digtrict
court’s determination that the search was permissble based on
the far probability of finding the car's “red tags” but,
condgent with the digtrict court’s ruling, it does maintain that
the officers had probable cause to search for documentation of
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ownership, assuming, as it does, there was probable cause to
believe that the driver was an unauthorized user of the car.

The government’s fird judtification — that the officers had
probable cause to search for contraband — is readily dismissed.
There can be no serious argument that the existence of stolen
tags affixed to a car gives rise to probable cause to bdieve tha
additional contraband, particularly additional stolen tags, would
be in the car trunk. Contrary to the government’s contention,
this case is not Smilar to (Monte) Brown, 374 F.3d 1326, where
a fraudulent credit card, personal check, and driver's licenses
found in a vehid€s passenger compatment gave rise to
probable cause to bdieve that items fraudulently obtained would
be found in the trunk. In so holding, the court determined that
the evidence in the passenger compartment led a “‘prudent,
reasonable, cautious police officer’ to believe that there was a
reasonable likdihood the trunk contained contraband.” 1d. at
1328 (quoting Davis, 458 F.2d at 821). This was so, the court
explained, because of the sgnificant corrdaion between what
was found in the passenger compartment indicaing a desire to
engage in fraudulent transactions and the likdy fruits of acting
on that desire that could be in the trunk. Here, on the other
hand, finding stolen tags affixed to the car provides no smilar
correlation that items related to the use of the stolen tags would
be located in the trunk. In fact, it is difficult to concaive of what
contraband would be associated with golen tags, wherever
found, that is of a nature Smilar to fraudulent documents and the
resulting fraudulent purchases. Stolen tags affixed to a car are
an end in and of themsdves, and they do not point to related
contraband that may be present in the trunk.

This search is also easly diginguisheble from the searches
found to be permissible in (Rocky Lee) Brown, 334 F.3d 1161,
and United Sates v. Turner, 119 F.3d 18 (D.C. Cir. 1997). In
(Rocky Lee) Brown, the court rdied on, anong other things, the
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empiricad connection between guns discovered in a car’s
passenger compartment and the presence of other contraband in
the trunk. 334 F.3d a 1171 (citing cases). Similarly, in Turner,
the court relied on the established connection between drugs in
the passenger compartment and the presence of additional drugs
in the trunk. 119 F.3d at 20-21 (citing cases). In the instant
case, there is no dmilar established connection between stolen
tags displayed on a vehide and additional contraband. Nor does
the presence of displayed stolen tags suggest a fair probability
that there is an additiona stolen tag(s) in the trunk, especialy
where, as here, Officer Garboe tedtified a the suppression
hearing that the car contained both front and back tags and
therefore was not missng any tags.

As to the second judification for searching the trunk, the
govanment is uncble to explan what further evidence
pertaning to the driver's probable crimind activity, viewed
cumulatively, would be located there. It is entirdy implausible
that the trunk would contain additional evidence to support the
charges of driving on a suspended license, operating an
unregistered vehide, and driving without required vehide
identification tags. Similarly, the charge of recelving dolen
property for the stolen tags did not necessitate a search of the
trunk because evidence of the offense was displayed on the car
and, as noted, there was not probable cause to beieve tha the
trunk contained additional, related contraband. In fact, at the
suppression hearing, Officer Garboe acknowledged that prior to
the search of the trunk he had dl of the evidence that he needed
to arrest the driver for the above offenses and to impound the car
based on the records check and the visua inspection of the car.
Our andyds thus is condgtent with Knowles v. lowa, 525 U.S.
113, 118 (1998), where the Supreme Court declined to extend
the “bright-line rule’ for the search-incident-to-arrest exception
and reversed the denid of a motion to suppress evidence found
in a car's passenger compartment, where the police, having
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“stopped [a car] for speeding and issued a citation [to the driver,
had] all the evidence necessary to prosecute that offense.”

Tuming to the officers’ professed need to search the trunk
for evidence of ownership, the didrict court justified the search
on the grounds that “the informetion avalable to the officers
[did not] establish that [the car] was not stolen.” The lack of
evidence indicating that the car was stolen cuts against, rather
than supports, a finding of probable cause to search the trunk
because the result would authorize officers to search a vehicle
anytime it is unregistered, a proposition the government does not
advance. The officers must have probable cause to believe that
documentation demondrating that the driver was not authorized
to drive the car would be in the trunk; searching the trunk for
documentation edtablishing or confirming that the driver
properly possessed the car woud not congtitute contraband or
evidence of a aime as is required under the probable cause
standard. See Acevedo, 500 U.S. at 579-80. But that is exactly
what the officers did here.

The officers computer records checks did not indicate that
the car was stolen, nor did the records checks indicate to whom
the car was formerlly registered.  Although our dissenting
colleague characterizes the result of the records checks as
“unusud,” Dissenting Op. a 2, the result was smply an “old
liging” that, for whatever reason, did not include the former
registrant’s name; the record does not suggest that such a resuit
was suspicious.  Similarly, the search of the passenger
compartment did not reveal any evidence that the driver was an
unauthorized user of the car. For reasons dready discussed,
considered commutatively, other circumstances that the officers
encountered — a driver with a suspended license driving late at
night with a broken tag light and without a regigration — do not
affect the probability that the driver was an unauthorized user.
Otherwise, borrowing a friend's car becomes a very risky
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undertaking. This leaves the stolen tags as the criticd feature of
thistraffic stop.

Under the circumstances, we can conceive of only three
reasons of vaying likeihood why stolen tags would be on the
car, and the government has not suggested any others. Firgt,
stolen tags may be placed on an otherwise lawfully used car
without tags to gve the appearance of legitimate tags and
therefore to reduce the risk that the police will initiate a traffic
stop for lack of tags. Second, stolen tags may be used to replace
expired tags on an otherwise lanfully used vehicle, again in the
hope of avoiding immediate detection. The lack of regigtration
and the absence of a report that the car was stolen are consstent
with these fird two rationaes, which suggest that the driver was
an authorized user of the car. Third, stolen tags may be used to
concedl the fact that a vehide is stolen by replacing the stolen
vehide's “red tags” However, as Jackson's counsel pointed
out during oral argument, the government has not demonstrated
a ggnificant correlation between the presence of stolen tags and
the vehide itsdf baeng dolen, and a case that our dissenting
colleague cites, United States v. Barlow, 41 F.3d 935, 939 (5th
Cir. 1994), illustrates the government’s problem: using stolen
tags to obscure the fact that a vehide is dolen at best may
momentarily delay police discovery tha the car is stolen while
a records check is made of the car's tags, for in Barlow, the
officer determined through a records check tha the vehide
possessed stolen tags before determining that the vehide itsdf
was dolen. Because the officers here were confronted with
three possible explanations for the presence of the stolen tags on
the car, two of which suggested authorized use and were
condgent with the lack of regigtration and the absence of a
report that the car was stolen, and only one of which supported
an inference of unauthorized use, the officers lacked probable
cause to search the trunk for documentation that the driver was
an unauthorized user of the car.
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While the existence of probable cause does not depend on
the diminaion of dl innocent explanations for a gtuation,
Gates, 462 U.S. at 243 n.13, our dissenting colleague, although
acknowledging the vaues underlying the Fourth Amendment,
see Dissting Op. a 9, podts the most incriminating
interpretation of the circumstances, as though the existence of
countervaling probabilities was irrdevant. Were that the law,
then the government’s burden would be considerably eased, for
the particular circumstances causing the police to make a traffic
stop could often be viewed most negatively without regard to a
dtizen's Fourth Amendment protections. The Fourth
Amendment requires a different andyss, as the concurring
opinion of Judge Edwards makes clear. See Concurring Op. at
1, 5. That the Fourth Amendment places a heavy burden on the
government is gpparent from our car-trunk search cases, which
caefully articulated the substantidity of the connection between
information known to the officers and the likelihood of
contraband in the car trunk. See, e.g., (Monte) Brown, 374 F.3d
at 1328-29; (Rocky Lee) Brown, 334 F.3d a 1171. Here the
government attempts to dide that burden by ignoring the
explandions indicating authorized use and ingead hadtily
asserting that there was a fair probability that Jackson was an
unauthorized user of the car.

Our dissenting colleague emphasizes that Officer Garboe
a0 tedtified that on Sx or seven occasions he had encountered
vehicles with stolen tags that had “real tags’ or other identifying
information in the trunk, see Dissating Op. a 2, but the
government on appeal does not embrace the aspect of the didtrict
court’'s ruling that judified the search of the trunk on the
posshility of finding “red tags” There are multiple sensble
reasons for the government’s approach that, consequently,
undercut the dissent's pogtion. Even if there was probable
cause to bdieve that the trunk would contain the car’s expired
“red tags,” these tags, like a tool kit, are neither contraband nor
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evidence of a aime because there is nothing illegd about having
such tags in the trunk of an unregistered car. In overlooking this
point, our dissenting colleague, see Dissenting Op. a 3, posts
an evidentiary inference based on finding “red tags’ in the trunk
that is irrdevant in the absence of probable cause to believe that
the trunk contained contraband or evidence of a crime. Further,
the record does not indicate that the car's expired “rea tags’
would provide the officers with any additiona information
regarding the ownership of the car because a records check
based on the vehicle identification number indicated only an
“od lidging” In any event, even if “red tags’ or identifying
information could in some ingances constitute contraband or
evidence of a crime, the officer’s prior experience of finding
such informetion in a vehide trunk, while relevant, see (Monte)
Brown, 374 F.3d a 1328, is unhdpfu here because his
tetimony is devoid of the criticd circumstances of those
searches, induding whether the identifying information reveaed
that the vehide was dolen.  Without this essentid detall, it
cannot be sad that Officer Garboe's past experience reveaded
that trunks of vehicles with stolen tags often contain contraband
or evidence of a aime in the form of identifying information, as
opposed merdy to containing ownership information confirming
that the driver is an authorized user.

The government’s difficulty in demondrating why the
officers experience is pertinent here, and in explaining why the
presence of expired “red tags’ in the trunk is at dl relevant to
the probable-cause inquiry, may be due in part to what the
didrict court characterized as the officers confusion about why
they searched the trunk and to the changing testimony of Officer
Garboe. Officer Garboe had testified before the grand jury that
only one solen tag was on the car, and the government
accordingly argued in opposing Jackson's motion to suppress
that the officers had probable cause to believe the other stolen
tag or the “red tags’ might be in the car trunk. Indeed, the
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digtrict court, in denying the motion to suppress, continued to
refer to Jackson's use of “a dolen tag.” By the time Officer
Garboe tedified at the suppresson hearing, however, he
acknowledged there were stolen tags on both the front and back
of the car, thus diminating a strong srain of the government’s
argument.

In searching the trunk, the Fourth Amendment makes clear
that the officers stopped thar investigation too soon.  While the
fact that a car has stolen tags may, in some instances, suggest
that the car itsdf is stolen and therefore may provide probable
cause to search for documentation of ownership, no such
inference could be drawn here. Instead of establishing probable
cause and judifying a search of the trunk, the lack of
information about the driver’s authority to use the car and the
ownership of the car should have served to prompt further
inquiry. See Bigford v. Taylor, 834 F.2d 1213, 1218-19 (5th
Cir. 1988); cf. United Statesv. Mayo, 394 F.3d 1271, 1276 (Sth
Cir. 2005). Our dissenting colleague conveniently ignores that
nothing in the record indicates that, at the time the officers
searched the car, the driver, who was secured inside the cruiser
in handcuffs, had reason to beieve that he was suspected of
being an unauthorized user of the car; thus he had no reason to
volunteer an explanation for his use of the car. The cases cited
by the government illustrate that a prudent, cautious, and
experienced officer would seek information from the driver
precisdy because the driver’s responses to police inquiries can
cdarify the gdtuation and may provide probable cause for a
further search of a vehide. See, e.g., United States v. Maher,
919 F.2d 1482 (10th Cir. 1990); United Sates v. Owens, 346
F.2d 329 (7th Cir. 1965). Had the officers, for example,
inquired of the driver about the ownership of the car and how he
came to be driving it, then based on his answers and demeanor
they may have been dble to establish probable cause to believe
contraband or evidence of a crime was in the trunk, or the
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driver’s response could have confirmed the lack of probable
cause. And, contrary to the view of our dissenting colleague,
see Dissenting Op. at 7-8, the officers questions would not
have been futile as they had “ready means’ of verifying
ownership of the car: they could have cdled the purported
owner and had her come to the scene with proof, much like
Officer Garboe tegtified he does upon finding verified proof of
ownership in avehicle.

This is not a case where the officers inquired of the driver
about who owned the car, and the driver was unable to provide
a reasonable or condgent explanation.  Officer Johnson
tedtified that Jackson did idertify the owner, but only while he
was being driven to the police station after the car trunk had
been searched; Officer Garboe confirmed that fact and while he
was uncertain about when Jackson identified the owner, he
never suggested the identification Jackson provided was
unverifiable. Nor is this a case where ownership documents in
the passenger compartment were inconsstent with the driver's
explangtion for being in possesson of the car. Rather, the
ambiguity of the circumstances presented the officers, like the
officers in the cases on which the government relies, with the
need to continue their investigaion. While courts are not to
dictate proper invedigative techniques for law enforcement
officers, see United States v. Montoya de Hernandez, 473 U.S.
531, 542 (1985), and we do not presume to identify “preferred
invedigative procedures’ here, Dissenting Op. at 9, those cases
suggest that the officers could have continued their investigation
here by asking the driver a few questions to determine whether
it would be reasonable to conclude that documentation of the
driver's unauthorized use of the car would be in the trunk.
Ingead, lacking any such indication that the driver was an
unauthorized user of the car and lacking any documentation in
the passenger compartment suggesting that he did not have
authorization, the officers nonetheess proceeded to search the
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trunk.

This aso is not a case where the officers were faced with
an uncooperative or norn-communicative person and therefore
were unadble to obtan even basc information regarding
ownership or identity. Cf. Hiibd v. Sixth Judicial Dist. Court,
542 U.S. 177 (2004). Rather, the officers testified that the
driver did not resst in any way, that he was cooperative, and
that he provided his name and date of birth upon request. His
interactions with the officers indicate that he was lucid. Nor
was this a fat-moving, quickly evolving dtuation where the
officers were forced to process the facts before them rgpidly and
to make a hasty decision regarding the search of the trunk. Cf.
Graham v. Connor, 490 U.S. 386, 396-97 (1989). To the
contrary, at the time the officers opted to search the trunk, they
had secured the driver and spent additional minutes searching
the passenger compartment.  The circumstances did not indicate
that the officers were concerned about ther persona safety at
the time they searched the trunk, cf. Belton, 453 U.S. at 460, nor
that they had reason to search the trunk in order to preserve
evidence of acrime, cf. Schmerber v. California, 384 U.S. 757,
770-71 (1966), much less to remove dangerous contraband, see
Cady v. Dombrowski, 413 U.S. 433, 447-48 (1973). Finaly,
there were no circumstances from which the officers could
imply that the driver had consented to the search of the trunk,
and the officers did not tediify that he had, much less that they
ever had asked for his consent.

Instead, the conduct of the officers demonstrated a lack of
appreciation for the digtinction between a permissible search of
the passenger compartment incident to a lawful arrest, see
Belton, 453 U.S. at 460, and an uncondtitutional search of a car
trunk in the absence of probable cause, see id. a 460 n.4;
Acevedo, 500 U.S. at 579-80. The exception to the warrant
requirement imposes a duty on lav enforcement officers to
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gather auffident evidence for a determination of probable cause.
Id. Otherwise, the exception for searches of passenger
compartments incident to arrest would become an exception for
car trunks as wdl, a propostion the Supreme Court has not
endorsed, cf. Knowles, 525 U.S. at 118, and that is inconsstent
with the Court's rationale for the passenger-compartment
exception, see Belton, 453 U.S. a 460. Although Officer
Garboe tedified that he and his patner desred to find
documentation of ownership so as to not have to leave the car
parked on the public street, in the absence of probable cause to
search the car trunk for documentation that the driver is an
unauthorized user, the congtitutiond route is to impound the car,
cf. South Dakota v. Opperman, 428 U.S. 364 (1976), or, asthe
officers did here, to leave it on the public street.

Of course, thefact that a car has not been reported stolen is
not determinative of whether an officer has probable cause to
believe that it is stolen and to search the trunk for evidence of
ownership. Cf. United States v. Brigham, 382 F.3d 500, 509
(5th Cir. 2004). But the cases upon which the government and
our dissenting colleegue rey are manifedly dissmilar to the
circumgtances here. In fact, the government does not cite a
single case where a vehicle with stolen tags and without any
documentation of ownership, alone, provided probable cause to
search thetrunk. In United States v. Owens, 346 F.2d 329 (7th
Cir. 1965), for instance, the police had probable cause to bdieve
a vehicle was stolen because the driver did not recognize the
name of the vehid€s owner. Smilaly, contray to the
dissent’s characterization of United States v. Maher, 919 F.2d
1482 (10th Cir. 1990), see Dissenting Op. at 6, the driver's
ingbility to provide the complete name and address of the
person whom he cdamed sold him a trailler assisted the court in
findng probable cause to arest the driver. But here the
officers did not ask the driver about ownership prior to
searching the trunk and therefore could not evduae the
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plaushility of his explanation.  Further, in Botts v. United
Sates, 310 A.2d 237 (D.C. 1973), the inspection sticker was
expired, and the police could not check whether the vehicle had
been reported stolen because their computer was inoperable.
Here, the officers conducted a computer records check and
determined that the car had not been reported stolen, leaving the
circumgtances ambiguous and not implausbly incongstent with
authorized use. The reliance by the government and the dissent,
see Dissenting Op. at 6-7, on isolated dicta in a footnote in
United States v. Robinson, 471 F.2d 1082, 1104 n.38 (D.C. Cir.
1972) (en banc), rev’d, 414 U.S. 218 (1973), indicating that
“some courts have held that when a car has no license plates, or
fiditious plates, and the driver cannot produce proof of
ownership, probable cause exists to beieve that the car may
have been stolen,” is of no moment. The court neither indicated
that it endorsed that approach nor provided any anayss of the
condtitutiona requirements for probable cause; moreover, here
the officers searched the car trunk for documentation of
ownership even though neither a search of the passenger
compartment nor any discusson with the driver provided an
indication that the car was stolen.

Accordingly, because the officers lacked probable cause to
search the car trunk for additiona contraband, such as
additiond stolen tags, other evidence concerning the driver’'s
probable crimind activity, or documentation that the driver was
an unauthorized user of the car, the didrict court erred in
denying the motion to suppress the evidence saized from the
trunk, and we reverse the judgment of conviction.



EbwaRrDs, Circuit Judge, concurring:

Theneedsof law enforcement stand inconstant tension
with the Constitution’s protections of the individual
against certain exercises of official power. It is
precisaly the predictability of these pressures that
counsels a resolute loyalty to constitutional
safeguards. Itiswell torecall thewordsof Mr. Justice
Jackson, soon after his return from the Nuremberg
Trials:

“ These[ FourthAmendmentrights], | protest,
arenot mere second-class rights but belonginthe
catalog of indispensable freedoms. Among
deprivations of rights, none is so effective in
cowing a population, crushing the spirit of the
individual and putting terror in every heart.
Uncontrolled search and seizureisone of the first
and most effectiveweaponsinthearsenal of every
arbitrarygovernment.” Brinegar v. United Sates,
338 U.S 160, 180 (Jackson, J., dissenting).

Almeida-Sanchezv. United States, 413 U.S. 266, 273-74 (1973)
(dterdionin origind).

* % % %

“It [ig a cardind principle that searches conducted outside
the judicid process, without prior approva by judge or
megidrate, are per se unreasonable under the Fourth
Amendment — subject only to a few specificaly established and
well-delineated exceptions.” California v. Acevedo, 500 U.S.
565, 580 (1991) (internd quotation marks omitted). The
officers in this case obtained no warrant before searching the
trunk of the car Tarry Jackson was driving. The Government
invokes the so-called “automobile exception” established by the
Court in Carrall v. United States, 267 U.S. 132 (1925), which,
because of the exigency arisng out of an automohbile's likely
disappearance, permits warrantless searches of moving vehicles.
Although that exception relieves officers of the duty to obtain a
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warrant, it retains the requirement that there exist “probable
cause to believe that the vehicle contain[s] evidence of crime”
Acevedo, 500 U.S. at 569. Accordingly, the question before us
is whether, “given dl the circumstances’ preceding the search,
there existed “a far probability that contraband or evidence of
a aime [would] be found” in the trunk. Illinois v. Gates, 462
U.S. 213, 238 (1983) (reefirming an objective “totality-of-the-
circumstances andyss’ in probable cause determinations).

* % * %

The police officers in this case were faced with an
unlicensed driver operating a car with a broken tag light and
solentags. The car itsalf was unregistered, and a records check
revealed that it had not been reported solen.  The Digtrict Court
concluded that a far probability existed thet the officers might
find the car's “red tags’ in the trunk. Wisdy, the Government
does not defend this argument before us, for, as Jackson points
out, there is no reason to bdieve that an unregistered car would
have any legitimate tags. Br. for Appellant at 9-10. Instead, the
Government presents two arguments in support of its clam that
the facts here gave rise to probable cause to search the trunk.
Neither argument is persuasive.

Firg, the Government argues that the presence of stolen
tags on the car creates a far probability that “additional
contraband, such as one or more additional stolen tags, might
wdl be in the trunk too.” Gov't Br. a 14. This is a
preposterous contention.  The fact that a car has stolen tags
affixed to it creates no good reason to believe that additional
contraband will be found in the trunk. The Government's
reliance on United States v. Rocky Brown, 334 F.3d 1161 (D.C.
Cir. 2003), and United Statesv. Turner, 119 F.3d 18 (D.C. Cir.
1997), is unavaling  Those cases dand only for the
unremarkable proposition that finding drugs or guns in the
passenger compartment of a car gives rise to probable cause to
search the trunk for additionad contraband. Finding stolen
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license plates dfixed to a car, however, is fundamentaly
different from findng drugs or guns in the passenger
compartment.

Unlikein Brown and Turner, where we noted the empirical
connection between the exisence of guns and drugs in a
passenger compartment and additiona contraband in the trunk,
there is no evidence before us to suggest that a person who
dfixes stolentags to a car is likely to have additiond stolen tags
or related contraband in the trunk. And the Government fails to
provide any specific explanation why such an inference should
be drawn.

The Government’s reliance on United States v. Monte
Brown, 374 F.3d 1326 (D.C. Cir. 2004), is amilarly misplaced.
In tha case, we hdd that a fraudulent credit card and fraudulent
driver’s licenses found in the passenger compartment of a car
created a far probability that items fraudulently purchased with
the documents would be found in the trunk. Finding stolen tags
on a car creates no dmilar inference that related contraband will
be located in the trunk. One is hard pressed even to imagine
what contraband could be associated with stolen tags in a
manner dmilar to the way in which fraudulent purchases are
associated with fraudulent credit cards and identification.

At bottom, the Government’s position would require us to
accept the view that any time contraband is found in a person’s
possession, a fair probability exists that additiond contraband
will be found in other areas under the person’s control. In other
words, the Government would have us hold that evidence
indicating that a person may have committed one crime, without
more, invariably gives rise to probable cause to believe that he
has committed others. This postion is clearly untenable under
our Fourth Amendment jurisprudence.

The Government’s second contention is that the stolen tags
gave the police officers reason to bdieve that the car was stolen,
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cregting a far probability that evidence related to the theft
would be found in the trunk. This might be atenable argument
in some cases, because it is not entirdy implausble to assume
that people who steal cars may replace the stolen car’s rea tags
with stolen tags in order to concedl the true identity of the car.

In this case, however, such an inference cannot be easily drawn,
because the palice officers knew that the car was unregistered
and that it had not been reported stolen.

If a car is not registered, then it has no legitimate tags. The
most reasonable inference to be drawn in this Studtion is that the
owner has placed stolen tags on the car to avoid being stopped
for driving without tags, while avoiding the expense attendant
to regigering the car and obtaining legitimate tags. In other
words, if a car has no legitimate tags because it is unregistered,
then police officers have no good reason to assume that the
solen tags are intended to conceal the true identity of the
vehide. Moreover, the explanation Jackson gave to the officers
— that he had borrowed the car from his girlfriend who had
recently purchased it at an auction — is reasonable on its face and
comports with the inference that the stolen tags were affixed not
to conced that the car was stolen but instead because the car had
no legitimate tags. Accordingly, consdering the totdity of the
circumstances — including the known and undisputed facts that
the car was unregistered and had not been reported stolen — the
officers lacked probable cause to search the trunk for evidence
that the car was stolen.

In short, before the officers conducted their search of the
vehide's trunk, there was no far probability that contraband or
evidence of a crime would be found. Therefore, the Didrict
Court erred in holding that the police dfficers were engaged in
objectively reasonable lav enforcement activity when they
searched the trunk of the car that Jackson was driving.

* % *x %
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There is dways a temptation to turn a blind eye to invasions
of atizens Fourth Amendment rights in the face of potentialy
inculpatory evidence. Judges are not immune from the burdens
of human nature, so we are invariably tested when asked to
exdude evidence that tends to prove a defendant’s guilt. “The
cost to the truth-seeking process of evidentiary exclusion
invariably is percelved more tangibly in discrete prosecutions
than is the protection of privacy vaues through deterrence of
future police misconduct.” James v. Illinois, 493 U.S. 307, 319
(1990). But judges must resst the temptation to ignore
uncondtitutional conduct by police officers, because it is our
sworn obligation to show “jedous regard for mantaining the
integrity of individud rights’ and “‘resst every encroachment
upon rights expresdy gipulated for in the Conditution by the
declaration of rights’” Mapp v. Ohio, 367 U.S. 643, 647 (1961)
(quoting I Annas of Cong. 439 (1789) (remarks of James
Madison)).

In applying the exclusonary rule, courts “must focus on
sydemic effects . . . to ensure that individua liberty from
arbitrary or oppressive police conduct does not succumb to the
inexorable pressure to introduce dl incrimingting evidence, no
meatter how obtained, in each and every aimind case.” James,
493 U.S. a 319-20. “The occasona suppression of illegally
obtained yet probative evidence,” distasteful though it may seem
in the context of a particular case, “has long been considered a
necessary cost of preserving overiding conditutional vaues.”
Id. a 311. It is our duty to maintain the sanctity of the
conditutiond rigt to privacy free from unreasonable
government intrusion.



RoBEeRTS, Circuit Judge, dissenting: The question for the
court is whether the circumstances of the stop and arrest of
Tarry Jackson presented “a fair probability that contraband or
evidence of acrime[would] be found” in the trunk of the car he
wasdriving. Illinoisv. Gates, 462 U.S. 213, 238 (1983). Like
thedistrict court, | concludethat they did, and therefore dissent.

The officers who stopped Jackson had good grounds for
believing that the car he was driving had been stolen and that
relevant evidence could be found in the trunk. It was late at
night and the tag light was out — suggesting from the beginning
of the encounter that Jackson was attempting to obscure the
car’slicense plates. Once Jackson was pulled over, the officers
learned there was indeed something to hide: the temporary tags
affixed to the car had been stolen and dtered to match the car’s
make, model, and vehicle identification number.

Stol en tags often accompany stolen cars. See, e.g., United
Satesv. Rhind, 289 F.3d 690, 692 (11th Cir. 2002) (defendants
traveled in stolen car with stolen plates); United Satesv. Rose,
104 F.3d 1408, 1411 (1st Cir. 1997) (same); United Sates v.
Barlow, 41 F.3d 935, 939 & n.6 (5th Cir. 1994) (same). The
reason isobvious: by replacingtherea tagswith stolen tags, the
thief makes it impossible for policeto identify a stolen vehicle
by sight. A stolen vehicle will normaly be described by its
make, model, and license plate number. An officer cruising the
streets cannot readily identify a particular Mercury Marquis as
the stolen Mercury Marquis if the original tags have been
replaced. See Turner v. United Sates, 623 A.2d 1170, 1172
(D.C. 1993) (officer noting that “alot of timeif acrime wasto
go down, say like a stolen vehidle, . . . license plates can easily
be switched’ (alteration in original)). So the stolen tags raised
a suspicion that the car may have been stolen as well.

The officers' records check on the vehicle did nothing to
dispel this suspicion. Had Jackson been able to produce the
car’ sregistration or had the records check indicated that it was
hiscar, the police would have been reasonably certain they were
dealing only with stolen tags, a broken tag light, and a driver
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with a suspended license. But no such reassurance was forth-
coming: Jackson himself could produce no license and no proof
of registration, and the records check, which revealed only an
old listing for the vehicle, did not show Jackson as the owner.

My colleagues seemto believethat theinconclusiverecords
check somehow dissipated any suspicion that the car was stolen.
See Op. at 9. To the officers on the scene, however, the failure
of the records check to resolve ownership of the vehicle was
unusual. SeeHr'gTr., June 9, 2003, at 9-10 (“Normally if you
run [aregistration check] having already run the operator, it'll
tell you that it comes back with an expired listing to that
operator. And that was not the casein this cae.”) (emphasis
added) (Officer Garboe). Thefact that Jackson wasnot listed on
the car’ s last registration could reasonably have heightened the
officers' suspicion: now they were dealing not only with a car
with stolen tags, but with a car that had no recorded connection
to Jackson.

Given the cumulation of suspicious circumstances suggest-
ing the car may have been stolen, the officers, reasonably in my
view, turned their attention to the trunk. Why the trunk? One
of the officers at the scenewould later testify that he had made
about ten previousvehicle stopsinvolving stolentags. Hr'g Tr.,
June 9, 2003, at 1314 (Officer Garboe). On six or seven of
those occasions, he had found the vehicle's real tags in the
trunk. 1d. at 19; seeOrnelasv. United Sates, 517 U.S. 690, 700
(1996) (“our cases have recognized that a police officer may
draw inferences based on his own experience in deciding
whether probable cause exists’); United States v. Brown, 374
F.3d 1326, 1328 (D.C. Cir. 2004) (* ‘probable cause’ is evalu-
ated not only from the perspective of a‘prudent man,” but also
from the particular viewpoint of the officer involved in the
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search or seizure” (citation omitted)).! This is not especially
surprising: the trunk is certainly a convenient placeto stash the
real tags once they have been removed from the back of the
vehicle. See Brown, 374 F.3d at 1329 (“ The trunks of automo-
biles store items; they also conceal them.”). Real tags in the
trunk would clearly be probative evidence suggesting the car
was stolen, for the reason just noted: car thievesreplacethe real
tags with stolen ones to help avoid detection.

The real tags were not the only piece of evidence police
could have been looking for in the trunk. Given the ample
grounds to suspect the car was stolen, the officers certainly had
a reasonable basis for supposing that the trunk would contain
other itemsthat might have confirmed their suspicion— such as
identification or belongings of the real owner — or items that
helped connect Jackson to stealing it. Such items could have
included “equipment that’s used to steal a car,” such as “a
crowbar, or whatever tools one usesto punch anignitionor . . .
open alocked door.” See Ora Arg. Tr. at 2:20—:27, 3:00-:16
(Jackson’s counsel acknowledging that, had the car been
reported stolen, officers might have had reason to search the
trunk for such items).

'The majority dismisses the officer’s testimony out of hand
because it “is devoid of the critical circumstances of those searches,
including whether theidentifying information revealed that the vehicle
was stolen.” Op. at 12. | fail to see how this undermines the rele-
vance of the officer’s experience. Whatever the circumstances, the
officer noted a strong correlation between stolen tags on a vehicleand
the presence of the vehicle's real tags in the trunk. If Jackson’'s
attorney had thought that the surrounding circumstances of those stops
might undermine the probative vaue of the officer’s experience, the
attorney had ample opportunity to question the officer about them on
cross-examination.



4

My colleagues offer several reasons why they believe the
officerslacked probable cause to search the trunk for evidence
that the car was stolen:

1. The concurrence contends that because the car was
unregistered, there could be no real tags or other documents for
the officersto discover in thetrunk. See Conc. Op. at 2. Not so.
A vehicle's license plates do not smply disappear once its
registration lapses; many cars roam the roads bearing plates
from expired registrations. People get tickets for that al the
time, but they are usudly able to show that they are the owner
listed on the expired registration. Jackson was not able to do
that, heightening the suspicion that he had no legitimate
connection to the car.

Moreover, contrary to themajority’ ssuggestion, finding the
expired “real tags” would have provided police with additional
evidence of criminal activity. Asexplained, switching tagsisa
common ploy of car thieves. And under the majority’s own
analysis, see Op. at 10, finding the real tags would have ruled
out the possibility the stolen tags were being used only to drive
avehicle that otherwise had no tags, making it more likely that
the vehicle had been stolen.

2. The mgjority doubts the rationale for replacing a stolen
vehicle s rea tags with stolen tags and therefore discounts the
inference that the car might have been stolen. Op. at 10. But
lawyerslearn early on that “apage of history isworth avolume
of logic.” New York Trust Co. v. Eisner, 256 U.S. 345, 349
(1921) (Holmes, J.). Officer Garbo€ s history with stolen tags
had confirmed that they, more often than not, led to real tagsin
the trunk. The reported cases confirm that criminals often use
stolen tagson solen cars. This history is enough to support the
officers’ inferring from the stolen tags and the lack of any
registration (current or expired) linking Jackson to the car that
the car might well have been stolen.
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Moreover, replacing a stolen vehicle' s original tags makes
sense: it prevents the vehicle from being readily identified as
stolen by a passing police cruiser. Of course, thetags may have
been reported stolen, and the police can check that, too. But a
busy police officer is not going to run a check on the tags of
every Mercury Marquis he passes, and people are likely to be
much less diligent about reporting stolen tags — particularly
temporary ones — than stolen cars.

3. The majority reasons that the officers lacked probable
cause because they “were confronted with three possble
explanations for the presence of the stolen tags on the car, two
of which suggested authorized use and were consistent with the
lack of registration and the absence of areport that the car was
stolen, and only one of which supported an inference of unau-
thorized use.” Op. at 10.

Even assuming for the moment the vadidity of this ap-
proach, one of the majority’s “possible explanations’ — that
stolen tags might be used to concea an expired registration —
doesnot strikeme asprobable at all. Using stolen license plates
isaserious offense. See D.C. Code Ann. § 22-3232(c) (2001)
(receipt of stolen property punishable by up to 180 days in
prison if value of property is less than $250, up to seven years
if greater than $250). It is unlikely that someone would run so
great a risk merely to avoid getting stopped for an expired
registration — a steep ticket, to be sure, but not likely to lead to
hard time.

The more serious problem is that probable cause does not
depend on eliminating other innocent (or, here, lessincriminat-
ing) explanationsfor asuspicious set of facts. See United States
v. Gagnon, 373 F.3d 230, 236 (2d Cir. 2004) (“the fact that an
innocent explanation may be consisent withthefacts asalleged
does not negate probable cause’) (citation omitted); United
Satesv. Funches, 327 F.3d 582, 587 (7th Cir. 2003) (“the mere
existence of innocent explanations does not necessarily negate
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probablecause”); seealso Gates, 462 U.S. at 243 n.13 (“ proba-
ble cause requires only a probability or substantial chance of
criminal activity, not an actual showing of such activity . . .
[and] therefore, innocent behavior frequently will provide the
basisfor ashowing of probable cause’). Of course, considering
aternative explanationsis* often helpful,” Funches, 327 F.3d at
587, but the officers were not required, before searching the
trunk, to negate the possibility tha the stolen tags were used
only to drive an unregistered car. Thisis particularly so here,
where any plausble explanation for the circumstances of
Jackson’ s stop — the broken tag light, the stolen tags, Jackson’'s
lack of registration, and the failure of the records check to
connect Jackson with the vehicle— suggested that Jacksonwas
deliberately trying to conceal unlawful activity involving the car
itself.

4. Like the majority, | see no reason why the fact that a
vehicle has not been reported stolen should preclude probable
cause. SeeOp. at 16. It may teketime for avehide s owner to
learn that his car has been stolen. A car being driven at 1:00
am. by someone without a license and with no registration,
bearing stolen tags, may not have been reported stolen because
its owner had retired for the night and would be blissfully
unaware of his loss until he awoke the next morning. See
United Statesv. Brigham, 382 F.3d 500, 509 (5th Cir. 2004) (en
banc) (officer’ ssuspicionthat vehiclewasstolenwasreasonable
“because in his experience, the fact that a vehicle has not yet
been reported stolen does not necessarily mean that the vehicle
has not actually been stolen”); United Statesv. Maher, 919 F.2d
1482, 1486 (10th Cir. 1990) (probabl e causeto arrest suspect for
stealing trailer where “thetrailer bore a stolen license plate; the
trailer was unregistered; [suspect] was carrying no ownership
documentsfor thetrailer; and [suspect] was unableto provide a
complete name or address of the person who allegedly sold him
thetrailer”); see also United Satesv. Robinson, 471 F.2d 1082,
1104 n.38 (D.C. Cir. 1972) (en banc) (“some courts have held
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that when acar hasno license plates, or fictitious plates, and the
driver cannot produce proof of ownership, probablecause exists
to believe that the car may have been stolen, and the officer may
... search [the] car . . . for evidence of ownership and identity™).

Themagjority neverthel ess purportsto distinguish Jackson’'s
caseon the ground that “the officers did not ask the driver about
ownership prior to searching the trunk and therefore could not
evaluate the plausibility of the driver's explanation.” Op. at
16-17. This accords with the majority’s suggestion that the
officers might have gathered facts amounting to probable cause
if only they had “ask[ed] the driver a few questions’ and not
“stopped their investigation too soon.” Op. at 13, 14. Thisisa
hazardous approach to assessing probable cause.

The officers who stopped Jackson had no ready means of
verifying ownership of thevehiclea the scene. Jackson himself
had no license and no proof of registration, and the car had
stolen tags. The officers' records check not only failed to
resolvethe question of ownership but raised more suspicion: the
car itself was not registered and Jackson’ s name was not on the
old listing. The majority suggests that the officers should have
called “the purported owner and ha[d] the owner come to the
scenewith proof.” Op. a 14. But thisassumesthat the officers
had nothing better to do while on night patrol than linger
roadside, tracking down excul patory leads for suspects.

The officers could have reasonably concluded that further
guestioning would have yielded nothing more than the usual

2 Officer Garboe testified that, if police find proof of ownership
they can verify, they usually call the “registered owner” of the vehicle
to ask if he or she would “like to come and get it or . . . to have it
towed.” Hr'g Tr. at 62. This is very different from the majority’s
suggestion that police could verify ownership by waiting around for
a suspect’s girlfriend to meet them on a District street at one o’ clock
in the morning. See Op. at 14.
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story any suspect in Jackson’s situation would be expected to
deliver. See Williams ex rel. Allen v. Cambridge Bd. of Educ.,
370F.3d 630, 637 (6th Cir. 2004) (“law enforcement isunder no
obligation to give any credence to a suspect’s story . . . nor
should aplausible explanation in any sense requiretheofficer to
forego arrest pending further investigation if thefactsasinitially
discovered provide probable cause” (internal quotation marks
omitted)). The best Jackson could do wastell the officers— as
he did, at some point — that the car belonged to his girlfriend.?
Sometimes a car being driven by an unlicensed driver, with no
registration and stolen tags, really does belong to the driver’'s
friend, and sometimesdogsdo eat homework, butin neither case
isit reasonableto insist on checking out the story before taking
other appropriate action. Even if Jackson had provided contact
information for his girlfriend in response to inquiries from the
officers, and even if the officers had been able to reach the
girlfriend and she were responsive to their questions, | cannot
see any conceivable value in the over-the-phone testimony of a
suspect’s apparent girlfriend — someone unknown to the
officers, whose number was given to them by the suspect
himself — that an unregistered car with stolen tags, driven by an
unlicensed driver, was indeed hers and was being used with her
permission.

¥ Because Jackson did not argue below that the police should have
conducted a more elaborate investigation, the district court did not
make any factual finding as to precisely when the suspect told officers
that the car belonged to his girlfriend. Compare Hr'g Tr., June 9,
2003, at 62 (“1 don’t recall exactly when the conversation took place
in which he . . . informed us that his girlfriend had purchased the
vehicle at an auction.”) (redirect of Officer Garboe) with id. at 70 (Q.
“Did you have any information regarding this defendant or anyone
else’s possible ownership of this particular vehicle prior to the
search?” A. “No.”) (Officer Johnson).
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Finally, my colleagues' insistence that police should have
further questioned Jackson amounts to prescribing preferred
investigative procedures for law enforcement. We have neither
the authority nor the expertisefor such an enterprise. See United
Sates v. Montoya de Hernandez, 473 U.S. 531, 542 (1985)
(“creative judges engaged in post hoc evaluations of police
conduct can almost always imagine some alternative means by
which the objectives of the police might have been accom-
plished” (internal quotation marksomitted)). Intheend, | would
leave the judgment as to what lines of inquiry ought to be
pursued to the officer himself, and judge probable cause on the
facts asthey are, rather than on what they might have been had
the officer pursued a different course.

* * *

| wholeheartedly subscribe to the sentiments expressed in
the concurring opinion about the Fourth Amendment’s place
among our most prized freedoms. See Conc. Op. at 1, 5. But
sentiments do not decide cases; facts and the law do. Thereis
no dispute here on the law: if the officers had probable cause,
they did not need awarrant; if they did not have probable cause,
no warrant would issue in any event. As for the facts, the
officersencountered at 1:00 a.m. an unlicensed driver operating
an unregistered car with abroken tag light and stolen tags. The
experienced district court judge concluded — and | agree— that
“the circumstances were suspicious enough to amount to
probable cause to search the trunk.” Memorandum Order, at 5.
Right or wrong, nothing about that determination reflected
insensitivity to constitutional values, any more than a contrary
determination would have reflected insensitivity to the needs of
law enforcement.

| respectfully dissent.



