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EbwaRrbs, Circuit Judge: Venetian Casino Resort, L.L.C.
(“Vendian”) agppeds the Didrict Court's dismissal of its
complant agang the Equal Employment Opportunity
Commisson (“EEOC” or “Commission”) on ripeness grounds.
The gravamen of this case is Venetian's contention that EEOC
folows an unlanful rule or practice (“disclosure policy”) tha
permits the agency unilaterdly to release privileged documents
submitted to EEOC by a private party without first notifying the
party. Venetian argues that a substantial probability exists that
it will be harmed by this disclosure policy, because it has
dready provided EEOC with confidentid and proprietary
information in response to employment discrimination
complaints filed againg it, and because EEOC seeks additiona
trade secrets and/or confidentid information from Venetian
through an adminidrative subpoena issued in connection with
EEOC's invedtigdtion of these complaints. We hold that, with
respect to trade secrets and/or confidentia documents presently
possessed by EEOC relating to a pending age discrimination
investigation, the caseis clearly ripe for review.

The parties litigation positions have obscured the issues in
this case, so it is impossible to discern whether the aleged
disclosure palicy in fact exiss. When they were before the
Didrict Court, the parties focused on an agency rule that is no
longer in force and never informed the Didrict Court that
rlevant portions of the Commission's rules on disclosure of
information in “open” case files contaned in EEOC
Compliance Manua (“Manual”) Section 83, had been revised.
The parties arguments before this court regarding the contours
of the agency’'s disclosure policies did not claify matters.
Moreover, during arguments before this court, EEOC appeared
to take a different position on the disputed disclosure policy than
the pogtion advanced by agency counsd before the Didtrict
Court. Because the record is deficient, the Didtrict Court's first
task on remand will be to determine whether the purported
disclosure policy actudly exidts.
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If EEOC does have a disclosure policy that dlows the
agency to release documents that the submitting party has
identified as containing trade secrets and/or confidential
materid, without firs notifying the submitting party, then the
Didrict Court mugt determine in the fird insance whether such
a policy is lavfu. The case will therefore be remanded for
further consideration by the Didtrict Court.

|. BACKGROUND

Venetian operates a hotd, casno, and resort in Las Vegas,
Nevada. In 1999, Venetian conducted a “mass hiring process,”
during which it employed gpproximately 4,400 persons out of
roughly 44,000 gpplicants. Am. Compl. and Pet. { 4, reprinted
in Joint Appendix (“JA.”) 6, 8. In the wake of this hiring
process, severd agpplicants filed employment discrimination
complaints with EEOC againg Venetian, aleging discrimination
based on age, race, and color in violaion of the Age
Disrimination in Employment Act of 1967 (“ADEA”), as
amended, 29 U.S.C. § 621 et seg. (2000), and Title VII of the
Civil Rights Act of 1964, 42 U.S.C. § 2000e et seg. (2000). The
Title VII dams have snce sdtled, leaving only the age
discrimination dams under the ADEA. See Stipulation of
Dismissal of Part of Pl."s Am. Compl.

In response to the age discrimingion charges, Venetian
provided EEOC with rdevant information that it deems
confidential and proprietary. See Dedl. of Richard Rosenbergin
Supp. of the Resp. by Pl.-Pet’r to the Mot. by Def.-Resp’'t To
Digmiss the Compl. (“Rosenberg Decl.”) {1 5, reprinted in JA.
71, 75. EEOC subsequently issued an administrative subpoena
for additional documents. Venetian petitioned to revoke or
modify the subpoena, dting confidentidity concerns.  When
EEOC denied the petition, Venetian brought this action seeking
declaratory and injunctive relief.
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Venetian's principal contention is that EEOC followsa
policy that authorizes the agency to disclose trade secrets and/or
confidentid information to “charging parties’ in actions before
EEOC without fird notifying the party who submitted the
information, and that this policy is incondstent with the Trade
Secrets Act, 18 U.S.C. § 1905 (2000), the Adminidretive
Procedure Act (“APA”), 5 U.S.C. 88 553, 701-706 (2000), and
the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552
(2000).

According to Venetian, this disclosure policy congtitutes an
end run aound the Commisson's regulaions implementing
FOIA that provide that “confidentid commercid information”
“provided to the Commisson shal not be disclosed except in
accordance with [the] section” that requires “explicit notice of
a FOIA request for confidentid commercid records’ under
certain circumstances and, where such notice is provided,
opportunity for the party that submitted the documents to object
to their disclosure. 29 C.F.R. § 1610.19(a)-(b), (d) (2003). The
exemptions from the Commisson's FOIA regulaions indicate
that “[s]pecid disclosure rules apply to the case files for
charging parties, aggrieved persons on whose behdf a charge
has been filed, and entities againg whom charges have been
filed.” 29 C.F.R. § 1610.17(d) (2003).

Both Venetian and EEOC agree that the specia disclosure
rules for information in “open” case files are contained in EEOC
Compliance Manua Section 83, though their arguments before
the trid court were framed around an outdated version of the
Manud. Venetian's argument turned in part on provisons in the
former Manud that expresdy provided that an ADEA charging
party and his or her attorney could review the charging party’s
file so long as certain information, which did not indude
confidential commercia informetion as defined under the FOIA
regulations, was removed from the file. See EEOC Compl. Man.
§ 83.1(a) (BNA 1993), EEOC Compl. Man. § 83.6 (BNA 1988),
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reprinted in JA. 104-07. EEOC falled to recognize and,
consequently, to dert the Didrict Court that the Manua on
which Venetian relied was outdated. As a result, both parties
and the Digtrict Court focused on a disclosure rule that no longer
exigs.

The rdevant provison in the current Manuad does not
contain the explidt language authorizing disclosure to charging
parties and their attorneys. See EEOC Compl. Man. § 83.1(a)(1)
(BNA 2001). Neither paty has presented a coherent
explanation of the current disclosure regime and, specificdly,
the revised Section 83.1(a), but the provison appears to limit
disclosure of information contained in ADEA open files to
disclosures that are authorized in the Commisson's FOIA
regulations and the Privacy Act System of Records for ADEA
case files. See id. § 831(a). The Privacy Act System of
Records that relates to ADEA case files, permits, as one of six
“routine uses,” disclosure of “pertinent information to a . . . third
party as may be appropriate or necessary to perform the
Commisson’'s functions under the [ADEA].” EEOC Privacy
Act of 1974, Publication of Systems of Records, 56 Fed. Reg.
10,889, 10,889-90 (Mar. 14, 1991) (EEOC-1 Age and Equa Pay
Act Discrimination Case Files, routine use (a)). Such routine
use is digtinct from the routine use of “closed” ADEA case files,
or files for which “the Commisson has terminated its
investigation and has decided not to sue,” where the permissble
disclosure to employers, employees, or ther representatives is
limted to “non-confidentidl and non-privileged information.”
Id. (EEOC-1 Age and Equd Pay Act Discrimination Case Files,
routine use (c)).

Counsd for EEOC unequivocdly conceded before the
Digrict Court that, under the Commission’s current disclosure
regime, specia rules that do not require notice would apply to
Vendtian's documents with respect to ther disclosure in
furtherance of the pending age discrimination investigation:
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THE COURT: [O]bvioudy opposng counsd has grave
concerns that the agency’s daff at this point in time could
reveal certain documents they have aready produced . . . .
They could reveal them under exising regulations of the
agency in furtherance of the invedtigation . . . under which
they would be shown to third parties, whether they be
prospective counsd, to represent clamants, or prospective
witnesses. . ..

.. . [D]o you read the regulations as they currently exist
permitting agency daff in furtherance of the investigation
to share with these types of indviduds or entities
documents that have been produced by a party such as the
Venetian, even though they have been marked confidentia
and designated as confidentid, if it is in furtherance of the
investigation? Do you agree that that is permissble by
agency daff?

[EEOC COUNSEL]: Yes, Your Honor, | do, and we noted
that in one of our briefs. During our investigations, as part
of the invedigaive technique, investigaiors may share
limited information with parties, with a charging party or
the respondent, or with witnesses, to dicit more
information. . . .

| do want to argue, though, that it would serioudy
interfere with our law enforcement responghilities of
investigating and meking findings if we had to sop and
give respondent-employers notice every time we decided to
provide a smdl amount of information.

Tr. of Mot. Hr'g (duly 2, 2002) at 69-71, reprinted in JA. 129,
133-35 (emphasis added).

On apped, however, counsd for EEOC suggested that,
where the rdeasang party has indicated thet the documents are
trade secrets and/or otherwise confidentid, such information
would not be released in the course of an investigation or in any
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other context, without prior discloswre to the party that
submitted the materid. See Recording of Oral Argument at
23:38-25:19, 26:29-:49. When pressed on the issue, however,
counsel expressed uncertainty regarding whether EEOC has any
policy on the disclosure of trade secrets and/or confidentid
information in the course of an invedtigation and, if so, the
precise contours of that policy. Seeid. at 27:54-30:04.

Venetian mantains that the Commission in fact continues
its practice of disclodng confidertia information to parties
inddent to an ongoing investigation, without notice to the
ubmitting party. See, e.g., Am. Compl. § 67, JA. 33-34 (“One
of the [FOIA] exemptions from disclosure is ‘trade secrets and
commercid and confidentid information.” . . . EEOC makes this
category of information avalable to charging parties and their
attorneys, without any reference to the protections accorded by
the FOIA.”) (ating 5 U.S.C. § 552(b)(4)); Rosenberg Dedl. 8,
JA. 77 (“EEOC's own palicies on the rights of persons who
ubmit information to EEOC is to ignore FOIA and the
Adminidrative Procedure Act when the document requester is
gther the charging party, their attorneys, or their prospective
atorneys.”). Venetian seeks a declaratory judgment that the
aleged policy is contrary to lav and an order enjoining EEOC
from releesng any confidentid information submitted by
Vendian. See id. at 19 (“Sixth Cause of Action’), JA. 24.
Vendian aso seeks an injunction restraining EEOC from
requiring it to submit confidentid information pursuant to the
adminidraive subpoena, untii the Commisson establishes a
lawful disclosure regime, and restricting the scope and content
of the subpoena in other ways. See id. at 35-43, J.A. 40-48.
Venetian is paticulaly concerned that “EEOC's refusal to
mantain as confidentid any data provided [by it] . . . will enable
labor organizations and competitors to obtain data and
information to which they have no right, and which they have
not otherwise been gble to obtain, so that they can use such
information, to the detriment of [Venetian] and its employees,
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for purposes totaly unrdated to EEOC’ s enforcement of . . . the
ADEA.” Am. Compl. 6, JA. 8-9.

EEOC moved to dismiss Venetian's Amended Complaint,
aguing, inter alia, that the case was not ripe for review.
Venetian opposed the motion and appended to its opposition a
declaration by Richad Rosenberg, one of its attorneys.
Rosenberg attested that Venetian has aready submitted to
EEOC a podtion daement regading the pending age
discrimination charges that “included confidentia and
proprietary documents, and described internd processes of the
Venetian that are confidentid and proprietary.”  Rosenberg
Ded. 15, JA. 75. EEOC filed responses, but refrained from
disputing any of Venetian's dlegaions through declarations of
its own; its avowed drategy was to avoid turning the motion to
digmiss into a motion for summary judgment. See Def.’s Reply
to P.’s Opp’'n to Def.’s Mot. To Dismiss at 2 n.1, reprinted in
JA. 111, 112 (“Defendant does not attach a declaration
regarding the gatus of the charges . . . . Defendant wishes to
avoid any possihility that this [Motion To Dismiss be converted
into aMoation for Summary Judgment.”).

The District Court granted EEOC's motion to dismiss
pursuant to Rule 12(b)(1) of the Federd Rules of Civil
Procedure on ripeness grounds. Because issuance of an
adminigraive subpoena, which the Commisson lacks the power
to enforce, does not constitute final agency action, the court held
that Venetian's chdlenges to the scope and content of the
subpoenawere not ripe.  See Venetian Casino Resort v. EEOC,
Civ. A. No. 00-02980, dip op. a 5-6 (D.D.C. Jan. 12, 2004)
(“Mem. Op.”), reprinted in J.A. 137, 141-42.

The court dso hdd that Vendian's dam “that information
dready in possesson of the EEOC will [unlawfully] be
released” was not ripe for review, because “[m]ere speculation
that the EEOC will disclose some of the limited informeation that
[Venetian] has dready submitted is not enough to confer
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ripeness.” Id. a 6-7, JA. 142-43. The court concluded that
“plantiff's refusd to comply with the EEOC's subpoena
suggests tha the withhdd information is the confidentid
information that, if disclosed, could be harmful to the plaintiff”’
and that plantiff's chalenge would not ripen until “either when
the plantiff can dlege a spedific inddent of improper disclosure
of confidentia information aready submitted . . . [or] when the
EEOC attempts to enforce the subpoena in didrict court.” Id. at
8, JA. 144.

Il. ANALYSIS

In ascertaining whether a suit is ripe, courts must balance
the plantff's interest in prompt congderation of dlegedly
unlavful agency action againg the agency’s interet in
ayddlizing its policy before that policy is subjected to judicid
review and the court's interests in avoiding unnecessary
adjudication and in deciding issues in a concrete setting. See
Eagle-Picher Indus. v. EPA, 759 F.2d 905, 915 (D.C. Cir. 1985).
The framework for assessing ripeness was established in Abbott
Laboratories v. Gardner, 387 U.S. 136 (1967), in which the
Supreme Court provided a two-pronged test that requires a
reviewing court to evauae “both the fithess of the issues for
judicid decison and the hardship to the parties of withholding
court consideration.” 1d. a 149. Under the “fitness of the
issues’ prong, the fird question for a reviewing court is
“whether the disputed dams raise purdy legal questions and
would, therefore, be presumptively suitable for judicia review.”
Better Gov't Ass nv. Dep't of State, 780 F.2d 86, 92 (D.C. Cir.
1986); see also Payne Enters., Inc. v. United Sates, 837 F.2d
486, 492 (D.C. Cir. 1988). Next, we consder whether the court
or the agency would benefit from postponing review until the
policy in question has auffidently “crysdlized” by taking on a
more definite form. See City of Houston v. Dep’'t of Hous. &
Urban Dev., 24 F.3d 1421, 1430-31 (D.C. Cir. 1994). The
“hardship” prong of the Abbott Laboratories test is not an
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independent requirement divorced from the consideration of the
inditutiona interests of the court and agency. See Payne, 837
F.2d at 493.

In determining whether the Didrict Court properly granted
EEOC’'s motion to dismiss on ripeness grounds, we “construe
the complaint liberdly, granting plantiff the benefit of dl
inferences that can be derived from the facts alleged.” Barr v.
Clinton, 370 F.3d 1196, 1199 (D.C. Cir. 2004) (internal
quotation marks omitted). In this case, Venetian has dleged that
EEOC follows a disclosure policy that authorizes the agency to
release information that has been provided to the Commission
by Vendtian, which has been designated as confidentid and
proprietary by Venetian, to persons such as charging parties or
third persons incident to the ongoing age discriminaion
invedigation, without notice to Venetian. On the facts alleged,
the question whether the purported disclosure policy is lawful is
plainly ripe for review.

The case is fit for review because it presents a clear-cut
legd quedtion, i.e., whether the Commission’s disclosure policy
is incondstent with the Trade Secrets Act, FOIA, or the APA.
Resolution of this question turns on an andyss of the pertinent
statutes and ther congtruction by rdevant case law. See Better
Gov't Assn, 780 F.2d a 92. There is nothing to be gained by
deferring such consderations.  The agency’s applicable Manud
and the Privacy Act System of Records that it incorporates are
in their final form and they were last revised years ago. See id.
at 93.

EEOC contends, however, that the case in not fit for review
because the agency’s position has yet to “‘cryddlize] ]’ through
implementation in a concrete factud setting.” Nuclear Energy
Inst. v. EPA, 373 F.3d 1251, 1313 (D.C. Cir. 2004) (per curiam).
According to EEOC, it is “incumbent on the Venetian to show
how the agency has used or imminently will use the policy and
so illuminate the consequences of the dleged dispute and
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‘ayddlize the legd issues” Appelee's Br. 24. The argument
is without merit. Venetian has illuminated the consequences of
the dispute by dleging that long-stlanding agency policy
authorizes EEOC to disclose documents that Venetian has
desgnated as confidentid and proprietary to charging parties
and thar representatives absent prior notice to Venetian. And
tria counsd for EEOC confirmed the agency’s podtion in the
concrete factud setting of this case. Before the District Court,
EEOC counsdl acknowledged that the agency may, incident to
an invedigaion, disclose documents designated as confidentia
without providing notice to the party that submitted those
documents. See Tr. of Mot. Hr'g (July 2, 2002) at 69-71, J.A.
133-35. The only factua development left is disclosure of
Venetian's confidential materids without notice to Venetian,
which, of courseg, is precisely what Venetian is seeking to avoid.

This case is distinct from Nuclear Energy Institute rdied
upon by EEOC. In Nuclear Energy Institute appdlant
chdlenged an exiding Find Environmentd Impact Statement
(“FEIS’) which had been used to support recommendations of
a particular nuclear waste repository insofar as that same FEIS
might be adopted in the future to support a different agency
action, such as the sdection of an aternative for transporting
waste to the gte. Nuclear Energy Inst., 373 F.3d at 1312-13.
Because the Nuclear Regulatory Commission indicated that it
might supplement the FEIS or require such supplementation
prior to its use in other contexts, we concluded that “the relevant
agency positions have not yet ‘cryddlized.’” Id. at 1313. Here,
in contrast, EEOC has sad nothing to suggest that a procedura
or subgantive evolution of its disclosure policy is pending or
expected. See Better Gov't Ass'n, 780 F.2d at 93 (finding
interpretation of adminidrative guiddines fit for review where
agencies had sad nothing to suggest that “further procedural or
Subgtantive evolution is expected”).
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Our recent decision in Electric Power Supply Assn v.
FERC, 391 F.3d 1255 (D.C. Cir. 2004), is precisely on point. In
Electric Power, a trade association representing participants in
the power industry cdamed that Federal Energy Regulatory
Commission orders permitting certain ex parte communicaions
violated the Sunshine Act. Id. at 1257. We found the case ripe
for review, because it presented a “draightforward legd
question” — whether the agency rule was unlawful. 1d. at 1262-
63. Whether such ex parte communications had already taken
place was immaterid to our anayss.

The hardship prong of the ripeness doctrine “islargdy
irrdevant in cases, such as this one, in which nather the agency
nor the court have a ggnificant interest in postponing review.”
Elec. Power, 391 F.3d at 1263. Regardless, it is clear that
disclosure, without notice, of documents that Venetian has
designated confidentia and proprietary constitutes “a hardship
auffident to outweigh any possble inditutiona interest in
deferring review.” 1d. The disclosure policy bears directly on
whether Venetian will be naotified prior to the relesse of
materids that it condders confidentid and proprietary and,
consequently, whether Venetian will know to object to any such
impending disclosure before the agency acts to release
privileged materid. In other words, Venetian aleges that the
disclosure policy denies purported satutory entitlements, i.e.,
notice and the opportunity to object prior to disclosure of its
trade secrets and/or confidentia information. See Better Gov't
Ass'n, 780 F.2d at 94-95.

Moreover, as Electric Power underscored, given that the
dleged disclosure policy deprives Venetian of notice that a
privileged document may be disclosed, it makes no sense to
defer judicid review until after EEOC has disclosed a documernt
containing a trade secret or other confidentid information. “The
mere satement of the suggestion exposes its absurdity.” Elec.
Power, 391 F.3d at 1264.
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EEOC disputes Venetian's demondrated hardship by
reading the operative complaint to plead that the Commission
has not yet obtained any sendgtive documents from Venetian.
EEOC submits that dlegetions contained in the Rosenberg
declaration “change the factuad underpinnings of the casg” and
cannot be considered. See Appellee’s Br. 27-28. We disagree.
Although the amended complaint largely addresses
confidentidity concerns pertaining to the information that
EEOC currently seeks, it also appears to embrace the contention
that Vendtian has provided the Commisson with confidentia
and proprietary information that pertains to EEOC's
invedigation of the age discrimination charges  See Am.
Compl. at 19, JA. 24 (seeking “[o]rder enjoining the EEOC
from rdeasng any confidentia information submitted by the
Venetian®); id. at 35, JA. 40 (seeking order enjoining EEOC
from rdleasng “any of the documents and information furnished
by the Venetian” absent a FOIA request). In any event, the
undisputed Rosenberg declaration fortifies this reading.  See
Rosenberg Decl. § 5 JA. 75 (“The podtion statements
[submitted to EEOC] included confidentid and proprietary
documents, and described internd processes of the Venetian that
are confidential and proprietary.”). And given the present
posture of this case — a dismissd under Rule 12(b)(1) on
ripeness grounds — the court may consder materids outside the
pleadings. See EEOC v. S. Francis Xavier Parochial Sch., 117
F.3d 621, 624 n.3 (D.C. Cir. 1997).

Alterretively, EEOC indgs that, even in light of the
Rosenberg declaration, “the District Court was correct to
dishelieve the Venetian's assertions and conclude instead . . .
that [Vendian], in fact, refused to turn over the sendtive
materids and so dill retains them.” Appellee s Br. 28. Thereis
no good reason to view Venetian's undisputed assertions that it
has provided the Commission with confidentid and proprietary
information as fanciful. Therefore, these factud dlegations
cannot be gmply “disbelieved” by the Didrict Court. See
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Surm, Ruger & Co. v. Chao, 300 F.3d 867, 871 (D.C. Cir.
2002); Barr, 370 F.3d at 1199.

Nor does danding present an independent jurisdictional
barier. As EEOC itsdf recognizes, we need not anadyze
danding separately because “it is clear that [any chdlenge to
Venetian's ganding] is not an independent issue from ripeness.”
Appdlees Br. 33. Vendian has standing, because it has
demonstrated that there is a substantid probability that the
dleged disclosure policy will harm its concrete and
paticularized interest in retaining the confidentidity of
protected information. See Elec. Power, 391 F.3d a 1261-62;
Better Gov't Ass'n, 780 F.2d at 96 n.53.

In short, the question whether EEOC' s disclosure policy is
lawvful presents a live and focused dispute emanding from
agency action that is both fina and consequentid to Venetian.
The quedtion is clearly ripe for review. Because we conclude
that the question is ripe with respect to documents aready in
EEOC's hands, we need not consder whether it would be ripe
with respect to information that EEOC seeks but has not yet
obtained from Venetian. Findly, the Digtrict Court was clearly
correct to digmiss Venetian's remaning clams chdlenging the
scope or content of the adminidrative subpoena. See FTC v.
Invention Submission Corp., 965 F.2d 1086, 1089 (D.C. Cir.
1992) (“The agency, in ising a subpoena, has undertaken no
find adminidraive action; a subpoena becomes an appedable
find order only after the subpoenaed party refuses to comply
and the agency requests and receives judicia enforcement.”).

* % * % %

As, noted above, the record of this case is deficient, in part
because the argument before the District Court was based on an
outdated verson of the agency’s Manud and in part because the
Commisson’s litigetion postion has been inconsgent. Before
the Didrict Court, counsdl for the Commisson unequivocaly
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acknowledged that EEOC investigators could — as they saw fit
— disclose documents designated as confidentid to a third party
in the course of an ADEA invedtigaion, without notice to the
party that submitted that infformation. See Tr. of Mot. Hr'g (duly
2, 2002) at 69-71, JA. 133-35. This is precisely the practice
that Venetian contests. At the agppellate argument, however,
counsel for EEOC appeared to suggest the contrary, i.e., that,
where the rdessng party has indicated that documents are
confidential and proprietary, such information would not be
released in the course of an invedtigation, or in any other
context, absent prior notice to the party that submitted the
materials. See Recording of Oral Argument at 23:38-25:19,
26:29-:49. The problem, of course, is that when EEOC's
counsel was pressed on the issue, he expressed uncertainty as to
his client’s pogtion. See id. a 27:54-30:04. It dso remains
uncler what the disputed provison in the revised Manud
means. See EEOC Compl. Man. § 83.1(8)(1) (BNA 2001). That
the Commisson has faled to advance a consgent litigation
position obvioudy cannot render a longstanding rule, policy, or
practice by which it determines whether to disclose confidential
documents in its possesson unfit for review. On remand, the
Didrict Court’s first task will be to ascertain the contours of the
precise policy at issue. If Venetian's dlegations turn out to be
correct, the Didrict Court mugt determine in the firg instance
whether the palicy is contrary to law.

I11. CONCLUSION

We hereby remand the case to the Didrict Court for further
proceedings consstent with this opinion.

So ordered.



