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* Senior Circuit Judge Edwards was in regular active service
at the time of oral argument.

Before:  HENDERSON and RANDOLPH, Circuit Judges, and
EDWARDS, Senior Circuit Judge.*

Opinion for the Court filed by Circuit Judge RANDOLPH.

RANDOLPH, Circuit Judge:  On a petition for a writ of
habeas corpus, a magistrate judge determined that the United
States Parole Commission improperly revoked Wilbur Ash’s
parole.  The principal question in this appeal, brought by
Members of the Parole Commission, is whether the introduction
of hearsay evidence at the parole revocation hearing deprived
Ash of his right to confront adverse witnesses. 

Ash pled guilty in the D.C. Superior Court to possessing
cocaine with the intention of selling it.  After he served part of
his four-to-twelve year sentence, the Commission released him
on parole.  One of his parole conditions was that he not violate
any law.  In April 2002, about a year after his release, police in
Baltimore, Maryland, arrested Ash for attacking Jerome Simms
and Anthony Gardner with a dangerous weapon – a box cutter.
At his trial on charges stemming from the attacks, a Baltimore
judge entered a judgment of acquittal at the close of the
prosecution’s case.  (Our record does not disclose the reasons
for the judgment of acquittal.)  The Parole Commission then had
Ash arrested on a parole violator warrant and held pending a
parole revocation hearing.  The Commission determined it had
probable cause to charge Ash with assault, aggravated assault,
and assault with a deadly weapon.  After conducting a parole
revocation hearing, the Commission found by a preponderance
of the evidence that Ash violated the conditions of his release.
The Commission therefore revoked his parole.
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Ash petitioned the district court for a writ of habeas corpus,
claiming that the Commission’s action violated the Constitution
because the evidence against him consisted entirely of unreliable
hearsay and because the Commission violated his right to
confront adverse witnesses.  The parties consented to having a
magistrate judge decide the matter.  The magistrate judge agreed
with Ash’s arguments, granted the writ, and ordered a new
parole revocation hearing.  Ash v. Reilly, 354 F. Supp. 2d 1, 9-10
(D.D.C. 2004) (Ash I), recons. denied, 354 F. Supp. 2d 11, 12
(D.D.C. 2005) (Ash II).
 

Before his parole revocation hearing, Ash received a form
notifying him that the Commission intended to hear from two
witnesses:  a police officer who arrested Ash and the Court
Supervision Officer assigned to Ash while he was on parole.
Under the heading “Adverse Witnesses Requested by Subject,”
Ash’s counsel filled in “Jerome Simms” and gave Simms’s
address in Baltimore.  The Commission subpoenaed Simms, but
he did not appear.

At the hearing, Ash’s Court Supervision Officer testified
but gave no evidence relating to the attacks.  The other witness,
police officer Ronald Shepke, testified as follows.  While on
patrol in a squad car, he received a call about a “cutting” nearby.
He and the officer with him quickly arrived at the scene.  They
saw people “pointing” at an individual who was running down
a dead-end street; the  people were “screaming that . . . was
him.”  Shepke and his colleague gave chase and cornered the
suspect, who turned out to be Ash.  Shepke then saw Ash throw
an object over a fence.  After arresting Ash, the officers
recovered the object – a razor box cutter with a white handle.
The officers took Ash back to the crime scene.  Four or five
people there identified him as the assailant and identified the
box cutter as the weapon.  Ash’s attorney admitted that Ash
carried a box cutter in connection with his job at a food store.
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1 The Commission’s regulations define “adverse witnesses” as
“witnesses who have given information upon which revocation may
be based.”  28 C.F.R. § 2.101(b).

Simms sustained severe slash wounds to his face, neck, and
back.  He was taken to the hospital immediately after the attack.
Shepke never interviewed Simms.  Ash’s counsel made much of
the fact that the hospital report described Simms’s injuries as
“slash wounds with a machete . . ..”  The other victim, Anthony
Gardner, had a single cut across his hand.  Gardner gave Shepke
a statement at the hospital identifying Ash as the attacker.

Shepke’s testimony was consistent with his written report,
on which the Commission also relied.  The report stated that
Simms and Ash were visiting Earline Gardner, along with other
family members.  Simms had children with Ms. Gardner, but
Ash was her current love interest.  The report stated further that
Ash and Simms “had a disagreement which turned into a
physical altercation,” that the attack occurred during this
altercation, and that Anthony Gardner incurred his injury when
he tried to intervene.

Ash did not testify at the hearing, though he denied the
Commission’s charges.  No other witnesses appeared.  In light
of his request and the Commission’s subpoena, Ash’s counsel
insisted that Simms should appear before the Commission
decided whether to revoke Ash’s parole.  Ash’s counsel also
argued that other adverse witnesses should be called.  The
hearing officer believed that because Simms did not testify and
because the Commission did not rely on any information from
him, Simms was not truly “adverse” to Ash.1

In reviewing Ash’s petition for a writ of habeas corpus, the
magistrate judge thought the Commission had revoked Ash’s
parole “based solely on hearsay testimony contained in a police
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report.”  Ash I, 354 F. Supp. 2d at 5.  This is not correct.  Some
of the evidence –  the police report and the hospital report, for
instance – was hearsay, but not all the evidence was.  Officer
Shepke’s testimony that he saw Ash running from the scene of
the crime and saw him throw an object over the fence rested on
Shepke’s direct observations.  Also, Shepke’s testimony
describing the box cutter – a white handle, four to five inches
long, holding a standard razor blade – rested on personal
knowledge; Shepke and his fellow officer recovered the box
cutter after seeing Ash throw something over the fence.  And
Shepke’s testimony that “there were several people out in front
of the address we were responding to, pointing [at Ash] . . . and
screaming that that was him,” might have come within the
“excited utterance” exception to the hearsay rule.  See FED. R.
EVID. 803(2); see also United States v. Alexander, 331 F.3d 116,
121-24 (D.C. Cir. 2003).

Having misapprehended the nature of the evidence against
Ash, the magistrate judge answered a question the case did not
present – namely, whether a parolee’s rights under the Due
Process Clause are violated when the decision to revoke parole
rests entirely on hearsay.  Ash I, 354 F. Supp. 2d at 10.  It is not
clear whether that was the issue in Crawford v. Jackson, 323
F.3d 123 (D.C. Cir. 2003), a decision the magistrate judge
declined to follow in light of Crawford v. Washington, 541 U.S.
36 (2004).  While several statements in Jackson indicated that
the parole board relied only on a police report containing
hearsay, 323 F.3d at 127-28, the court  pointed to other non-
hearsay evidence – admissions of the parolee at the  revocation
hearing – that corroborated portions of the police report, id. at
130.  The court recognized, as have other circuits, that parole
revocation decisions may rely on hearsay.  See id. at 128-29
(citing cases).
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Parole revocation proceedings are not criminal trials.
Morrissey v. Brewer, 408 U.S. 471, 480 (1972).  “[F]ormal
procedures and rules of evidence are not employed.”  Gagnon v.
Scarpelli, 411 U.S. 778, 789 (1973); id. at 782.  While the Due
Process Clause imposes limits on the procedures used to revoke
parole and entitles parolees to certain rights, see, e.g., Black v.
Romano, 471 U.S. 606, 610 (1985); Moody v. Daggett, 429 U.S.
78, 85-86 (1976), the limitations and the rights are not
coextensive with those applicable in criminal trials, see, e.g.,
Scarpelli, 411 U.S. at 787-90; Maddox v. Elzie, 238 F.3d 437,
445 (D.C. Cir. 2001).

For these reasons, the Supreme Court’s decision in
Crawford v. Washington, handed down after Jackson, did not
deprive Jackson of its precedential effect, as the magistrate
judge supposed.  Crawford v. Washington was a criminal case
decided under the Sixth Amendment.  The Court held that
admission of a testimonial statement made by a witness absent
from trial violated the defendant’s Sixth Amendment right to
confront the witnesses against him, unless the witness is
unavailable and “the defendant . . . had a prior opportunity to
cross-examine [the witness].”  541 U.S. at 59.  The other circuits
that have considered whether Crawford v. Washington applies
to parole revocation proceedings have concluded that it does not.
E.g., United States v. Hall, 419 F.3d 980, 985-86 (9th Cir.
2005); United States v. Kirby, 418 F.3d 621, 627-28 (6th Cir.
2005); United States v. Martin, 382 F.3d 840, 844 n.4 (8th Cir.
2004).

Even in criminal trials, Crawford v. Washington requires
the exclusion only of “testimonial” hearsay, 541 U.S. at 68, not,
as the magistrate judge seemed to think, the exclusion of all
hearsay, see Ash I, 354 F. Supp. 2d at 7.  By “testimonial” the
Court apparently meant “ex parte in-court testimony or its
functional equivalent . . . such as affidavits, custodial
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2 The Court has granted certiorari in two cases to determine
the meaning of “testimonial.”  See Hammon v. State, 829 N.E.2d 444
(Ind. 2005) (considering application of the Confrontation Clause to
statements made to officers responding to a crime scene), cert.
granted, 126 S. Ct. 552 (2005); State v. Davis, 111 P.3d 844 (Wash.
2005) (considering application of the Confrontation Clause to excited
utterances made in 911 calls), cert. granted, 126 S. Ct. 547 (2005).

examinations, prior testimony that the defendant was unable to
cross-examine, or similar pretrial statements that declarants
would reasonably expect to be used prosecutorially,” 541 U.S.
at 51 (internal quotation marks omitted), and “police
interrogations,” id. at 68.2

We therefore believe the magistrate judge should have
followed Crawford v. Jackson, as must we.  See LaShawn A. v.
Barry, 87 F.3d 1389, 1395 (D.C. Cir. 1996) (en banc).  In
Jackson, the parolee claimed, among other things, that the parole
board violated his due process rights by revoking his parole on
the basis of a “police investigative report containing hearsay”
without “allow[ing] him to cross-examine the author of the
police investigative report.”  323 F.3d at 125.  The Jackson court
concluded that “given the indicia of reliability of the police
investigative report, the Board’s reliance on the hearsay
evidence did not render its revocation decision so lacking in
support that it was fundamentally unfair.”  Id. at 131. The court
added that the parolee “failed to show any prejudice from his
inability to cross-examine the police officer who wrote the
report.”  Id.

Under Jackson, the question is whether the decision to
revoke parole is “either totally lacking in evidentiary support or
. . . so irrational as to be fundamentally unfair.”  Jackson, 323
F.3d at 129 (quoting Duckett v. Quick, 282 F.3d 844, 847 (D.C.
Cir. 2002)) (internal quotation marks omitted).  The court must
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gauge for itself the “reliability of the particular hearsay
evidence” on which the Commission based its decision.  Id.
With regard to adverse witnesses, the absence of an adverse
witness does not violate a parolee’s due process rights if “the
hearing officer specifically finds good cause for not allowing
confrontation.”  Morrissey, 408 U.S. at 489.  Even if there is no
good cause, a parolee is not entitled to a new parole hearing
unless he shows “prejudice from his inability to cross-examine”
the missing witness.  See Jackson, 323 F.3d at 131; see also
Maddox, 238 F.3d at 444.  Whether a witness’s absence is
prejudicial depends on the quality and quantity of nonhearsay
and reliable hearsay evidence supporting the decision to revoke
parole.  See Maddox, 238 F.3d at 244-45.

The magistrate judge thought the Supreme Court’s opinion
in Crawford v. Washington undermined Jackson because the
Court wrote that judicial determinations of the reliability of
hearsay evidence are “‘unpredictable’” and because the concept
of reliability is “‘amorphous.’”  Ash I, 354 F. Supp. at 9 (quoting
Crawford v. Washington, 541 U.S. at 63).  This overstates the
reach of the Court’s opinion.  Whatever may be the case when
“testimonial” hearsay is introduced in a criminal trial, the
concept of reliability cannot be so readily dismissed when
nontestimonial hearsay is offered, especially in noncriminal
proceedings.  Time-honored exceptions to the hearsay rule, such
as those found in FED. R. EVID. 803, rest on the idea that “under
appropriate circumstances, a hearsay statement may possess
circumstantial guarantees of trustworthiness sufficient to justify
nonproduction of the declarant in person at the trial even though
he may be available.”  FED. R. EVID. 803 advisory committee’s
note; see also 5 JOHN HENRY WIGMORE, EVIDENCE § 1422, at
253 (Chadbourn rev. 1974) (“[C]ircumstantial probability of
trustworthiness is found in a variety of circumstances sanctioned
by judicial practice; and it is usually from one of these salient
circumstances that the [hearsay] exception takes its name.”).
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Ash’s habeas petition claimed not only that he was entitled
to confront Simms and other adverse witnesses, but also that the
evidence adduced at the hearing was insufficient to support the
Commission’s action.  Because the magistrate judge should
have, but did not, follow Jackson in evaluating these claims, we
will remand for further proceedings consistent with this opinion.

Vacated and remanded.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


