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UPnited States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Filed: August 31, 2010
No. 09-5051

GHALEB NASSARAL-BIHANI,
APPELLANT

V.

BARACK OBAMA , PRESIDENT OF THEUNITED STATES, ET AL.,
APPELLEES

Appeal from the Unite&tates District Court
for the District of Columbia
(No. 1:05-cv-01312)

On Petition for Rehearing En Banc

BEFORE: Sentelle, Chief Judge, and Ginsburg,
Henderson, Rogers, Tatel, @ad, Brown, Griffith, and
Kavanaugh, Circuit Judges.

ORDER
Appellants petition for rehearing en banc and the
response thereto were circulatedthe full court, and a vote

was requested. Thereafter, a mayoaf the judges eligible to
participate did not vote infavor of the petition. Upon
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consideration of the foregoing atite brief of amici curiae, it
is

ORDERED that the petition be denied.

FOR THE COURT:

Mark J. Langer, Clerk
BY:/s/

Michael C. McGrall

DeputyClerk

* A statement by Chief Judge Sentelle and Circuit Judges
Ginsburg, Henderson, Rogers, Tat@arland, and Griffith,
concurring in the denial of hearing en banc, is attached.

* A statement by Circuit Judg Brown, concurring in the
denial of rehearing ebanc, is attached.

* A statement by Circuit Judge Kavanaugh, concurring in the
denial of rehearing ebanc, is attached.

* A statement by Senior Circuit Judge Williams is attached.



SENTELLE, Chief Judge and GNSBURG, HENDERSON
ROGERS TATEL, GARLAND, and QRIFFITH, Circuit Judges
concurring in the denial of relaring en banc: We decline to
en banc this case to determine the role of international law-of-
war principles in interpreting the AUMF because, as the
various opinions issued in @hcase indicate, the panel's
discussion of that question is no¢cessary to the disposition
of the merits. See Al-Bihani v. Obam#&90 F.3d 866, 871,
873-74 (D.C. Cir. 2010) (panel opinion)d. at 883-85
(Williams, J., concurring in the judgmentAl-Bihani v.
Obama No. 09-5051, slip op. at 1 (D.C. Cir. Aug. 31, 2010)
(Kavanaugh, J., concurring ithe denial of rehearing en
banc);see alsdGov't's Resp. to Pefor Reh’g and Reh’'g En
Banc at 1-2 (stating that the pige over the role of the law of
war does not “change[] the outcome”).



BrowN, Circuit Judge concurring in the denial of
rehearing en banc: Denial isetlfate of most requests for en
banc review, and almost allqgests meet that fate quietly
without comment from the court. | would prefer to follow the
usual pattern here. But this, it seems, is no usual case.
Neither the government’'s response to the request for
rehearing nor the opinions acopanying the denial can be
described as “usual.” Al-Bihani’'s petition requests the court
take the radical step of inqmorating all of international law
as judicially enforceable constraints on the President's war
powers. The government respomasbivalently, adopting the
guestionable strategy of ocmeding Al-Bihani’'s point, but
nonetheless urging denial ofhemring. Seven members of
this court now vote to deny elpetition, but append a cryptic
statement that exhibits no apeat function other than to
mystify. One judge offersa scholarly exegesis on the
unenforceability of international law norms as limits on the
President’s war-making authoriggnder the AUMF. And last,
another judge contributes a segia opinion that conceives of
a brave new role for judges in wartime: that of supervisors of
the battlefield.

These are unusual developments, indeed, and their
cumulative effect is to muddy the clear holdingA¢fBihani
that international law as a whole does not limit the AUMF’s
grant of war powers. Although we have avoided en banc
review, we have done so through the costly expedient of
making a rather common-place judicial proposition
impenetrably obscure. Clarityn law is a virtue. In the
context of war, that virtue becomes a life-and-death necessity.
But there appears to be a countervailing motivation behind the
court’s resistance tédl-Bihanis holding: an intuition about
the domestic role of international law, one that moves below
the surface of the briefs and pjns of this en banc petition
process. Hoping to avoid a residn that leaves all parties in
doubt about international lawiglation to the AUMF, | write
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separately to pull the veil back ¢imat intuitionand provide as
much clarity as possible.

The Al-Bihani opinion held as “mistaken” the “premise
that the war powers granted byie AUMF and other statutes
“are limited by the international laws of war.’Al-Bihani v.
Obama 590 F.3d 866, 871 (D.C. Cir. 2010). This holding
disposed of Al-Bihani's intemtional law—based claims and
instead hinged the resolution dis case on “the text of
relevant statutes and contimg domestic caselaw.”d. at
871-72.

Although Al-Bihani’s reheang petition challenges the
panel opinion on numerous poinisjs his challenge to this
holding that has caused consternation. Seven judges have
embraced a peculiar concurrence that strives to make clear
that the holding was not necessary to the disposition of the
case, providing four citationdo that effect. But the
concurrence leaves unclearthe reason why this
uncontroversial point is relevantWe grant rehearing when a
panel opinion creates a conflict with Supreme Court or circuit
precedent, or when a case presents a question we deem
exceptionally importantSeeFeD. R. APP. P.35(a). Neither of
these criteria is affected wh an opinion’s disposition is
supported by two independenthysufficient alternative
holdings.

Perhaps the seven-member concurrence is implying that
the holding at issue is dictum—a position for which Judge
Williams argued explicitly in his separate opinion at the panel
stage, see Al-Bihani 590 F.3d at 885 (Williams, J.,
concurring). Under this viewhe holding would therefore be
incapable of either creating a conflict with prior law or
presenting an important questioBut this notion would be
incorrect. It is a longstanmuy principle that alternative
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holdings each possess precedential eff@#e United States
v. Title Ins. & Trust Cq.265 U.S 472, 486 (1924) (“[W]here
there are two grounds, upon eitleémhich an appellate court
may rest its decision, and il@pts both, the ruling on neither
is obiter [dictum], but each is the judgment of the court, and
of equal validity with the other.”);see also Woods v.
Interstate Realty Co. 337 U.S. 535, 537 (1949);
Commonwealth of Mass. v. United Sta33 U.S. 611, 623
(1948). Therefore, if the majty of this court believes the
holding at issue would otherwisetiséy one or both of the en
banc rehearing criteria, a grasftrehearing cannot be avoided
by labeling the holding as unnecessary. Nor will future
litigants be able to avoid theolding’s binding authority by
wielding the same label.

Another possible motivatiofor the concurrence may be
a desire to accommodate both the government's eager
concession that international law does in fact limit the AUMF
and the government’s argumehat its opinion on the matter
is entitled to “substantial deference.’Resp. to Petition for
Rehearing, at 6-8 & n.3. But such a motivation would be
illegitimate. Contraryto the government’slaim, its preferred
statutory interpretation warrarm® deference from this court.
A “pure question of statutory ostruction [is] for the courts
to decide,” INS v. Cardoza-Fonsecad80 U.S. 421, 446
(1987), and doing so—even whanstatute concerns foreign
affairs—is “well within theprovince of the Judiciary Repub.
of Austria v. Altmann541 U.S. 677, 701 (2004). Of course,
courts are highly deferential when reviewing challenges to

! Judge Kavanaugh reads this part of the government's brief
differently than | do, seeing it as a conflicted argument that leaves
doubt over whether the government truly means what it s8ge.
infra, at 75-77 (Kavanaugh, J., concurring in denial of en banc
rehearing). | agree the government’s brief is conflicted as a general
matter, but on this point | believis claim to deference is clear.
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executive actions taken pursuamta grant ofvide discretion

“to affect a situation ira foreign territory.” United States v.
Curtiss-Wright Export Corp.299 U.S. 304, 321 (1936). We
will refrain from requiring “narrowly definite standards by
which the President is to be governed” and will not lightly
endeavor to “limit[] or embarrass[] such powersd. at 3227
However, even when courts consider the Executive’s historic
practice to inform the interpreétan of a statute, they are not
imbuing the President with judicial power.

| sense, then, something more significant than a narrow
concern over dictum or defnce at work in the seven-
member concurrence. Therdngthe scholarly community an
intuition that domestic stats$ do not stand on their own
authority, but rather rest against the backdrop of international
norms. This intuition has taken many argumentative forms,
some more emphatic than otheFor instance, there are those
scholars who believe domestiatttes are merely suggestive
wordings to which courts can and should append international
legal norms, regardless of congressional intet®dthers are
more shy, imparting to Congresgyaneral intent to legislate
in conformity with international law and therefore reasoning
that all statutes, unless containing a clear statement otherwise,

2 This was, in fact, precisely éhsort of deference the government
received in the panel decision.

% See, e.g.Jeremy WaldronForeign Law and the Modern lus
Gentium 119 HARv. L. REV. 129, 144 (2005) (proposing courts
resort to norms located in a universals' gentium to treat
“problems that arise in our courts as though they were questions of
legal science”); Jonathan Turlepualistic Values in the Age of
International Legispruden¢ce44 HASTINGS L.J. 185, 265, 271
(1993) (advocating courts shift “the emphasis away from
determining congressional intent toward upholding international
principles” and “serve a central political function in the developing
transnational arena”).
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should be read by courts to incorporate international legal
norms? However this intuition is phrased, perhaps the
majority of judges on thiscourt are apprehensive about
unambiguously rejecting it. So, even though the panel
decision foreclosed the idea, the short concurrence may
represent a wish to leave open a possibility—however
slight—that domestic statuteseam fact subordinate to an
overarching international legal order.

If that is their wish, it isa curious one. The idea that
international norms hang ovelomestic law as a corrective
force to be implemented by cdsiris not only alien to our
caselaw, but an aggrandizemeritthe judicial role beyond
the Constitution’s conception of the separation of powers.
See United States v. Yun#24 F.2d 1086, 1091 (D.C. Cir.
1991) (“[T]he role of judges . . . is to enforce the Constitution,
laws, and treaties of the Unit&fates, not to conform the law
of the land to norms of custonyainternational law.”). That
aggrandizement is clear ithe more extreme scholarly
opinions calling for courts to ignore congressional intent in
favor of international norms. And it is only slightly better
disguised in the superficially sgrained claims that Congress
intends to conform its actions with global ideals, and that a
clear statement is required iburts are to be prevented from
reading international law intoatutory text. Traditional clear
statement rules are justified on the basis of preserving statutes
against possible nullificationby a constituthnal value,

4 See, e.g.Ingrid Brunk Wuerth,Authorizations for the Use of
Force, International Law, and th€harming BetsyCanon 46 B.C.

L. REv. 293, 334-36, 357 (2005); Ralph G. Steinhaftie Role of
International Law as a Canon of Domestic Statutory Construgction
43 VAND. L. Rev. 1103, 1112, 1115 (1990) (positing a
“presumption that Congress intends to conform its statutes to
international standards” in the “sénce of a clear statement of
repudiation by Congress”).
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keeping both Congress and ethjudiciary within their
constitutional capacities. However, a demand that Congress
clearly enunciate the inapplicabyl of international norms is
not premised on any constitotial value; nothing in the
Constitution compels the domestic incorporation of
international law. Instead, whatich a demand protects is a
policy preference, imputing to Congress a general posture
toward international restricins and erecting the highest
interpretive hurdle tdhe legitimate prerogative of Congress
to legislate apart from them. This is a restrained search for
legislative “intent” only in the most Orwellian sense—one
that grants judges license tsurp the legislative role and
dictate to Congress what it is supposed to think. Surprisingly,
proponents of this idea actualiiaim it guards the separation
of powers. SeeWuerth,supra at 349-50. But if that is the
case, then the cure is truly worse than the disease.

| see much of this scholarly idea in Judge Williams’
separate opinion. Whilepurporting to share Judge
Kavanaugh’'s concern about using “gauzy notions of
international law to rein ithe executive’s conduct of military
operations,” infra, at 7 (opinion of Williams, J.), Judge
Williams offers a hazy but ominous hermeneutics. Its
animating premise is th@oumediene v. Busii28 S. Ct.
2229 (2008), used the SuspensioauSk to create an opening
through which the Judiciary now—as eonstitutional
matter—"monitor[s]” and “supervise[s] the battlefield
conduct of the U.S. military.” Infra, at 7-8 (opinion of
Williams, J.). In executing thisupervisory role, the Judiciary

> See William N. Eskridge, Jr. & Philip P. FrickeyQuasi-
Constitutional Law: Clear Statement Rules as Constitutional
Lawmaking 45 VAND. L. REv. 593, 599-609 (1992) (discussing
the constitutional concerns behioanons such as the constitutional
avoidance canon, the rule of lenity, and the presumption in favor of
judicial review).
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should survey the spectrum dinternational discourse,”
picking and choosing those propositions that exhibit—by the
Judiciary’s lights—"“seriousreasoning,” “consistent[]] and
evenhanded]] appli[cation],” antpracticalfity]” to the point
where they are suitable to cooltthe President’s conduct of
war. Id. at 2, 7. Judge Williams states these propositions
matter-of-factly, even blithely, a®utine matters of statutory
interpretation. But that nonchalance is only a mask for what
is, at its core, a radical and egping claim, one at odds with
our Constitution and caselaw.

The Constitution entrusts the President—not the
Judiciary—with the conduct of wa“The Framers . . . did not
make the judiciary the overseer of our government,”
Youngstown Sheet & Tube Co. v. Saw@dB U.S. 579, 594
(1952) (Frankfurter, J., concurring), Boumediene&annot be
read—as Judge Williams suggests—to override that basic
notion and hand courts authority deem international norms
as binding commands on the Coamder-in-Chief. Such a
reading would be in tension with the Supreme Court’s
recognition that courts are “fdly . . . competent” in the
realm of foreign affairs,Banco Nacional de Cuba v.
Sabbating 376 U.S. 398, 410 (1964), and with the
constitutional principle that phibits even Congress, let alone
the Judiciary, from “interfenpg] with the [Executive’s]
command of forces and the conduct of campaighas,Parte
Milligan, 71 U.S. (4 Wall.) 2, 139 (1866) (Chase, C.J.,
concurring).

Further, Judge Williams’ proposed role for the Judiciary
goes far beyond the role thai@eme Court envisioned in
Hamdi v. Rumsfeléind Boumediene The Hamdi plurality
forecast a restrained process ttraeddles little, if at all, in
the strategy or conduct of wainquiring only into the
appropriateness of continuing detain an individual claimed
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to have taken up arms against the United States.” 542 U.S.
507, 535 (2004). It seems farthed that “inquiringpnly into

the appropriateness” of detasriishould be freighted with the
awesome power of deciding whiatternational constraints to
enforce against the President. In a similar vein, the Court in
Boumedienevas circumspect abouatrafting any substantive
rules to control the President’s war powers, repeating that it
was not addressing the “cent of the law that governs
petitioners’ detention,” leaving ib the political branches first

to engage in a “debate about how best to preserve
Constitutional values while protecting the Nation from
terrorism.” 128 S. Ct. at 2277.Boumediens holding
concerned the jurisdiction dfi.S. courts over Guantanamo
habeas petitions, and it strains jhesdictional nature of that
holding to draw from it asubstantivgudicial power to spin
international discourse into binding domestic law. It is no
wonder then that Judge Williams does not offer any language
from Boumedieneto support his theory of an expanded
judicial role in military affairs.

This sprint into judiciaimmodesty cannot be redeemed
by Judge Williams’ argument thatternational law parallels
traditional tools of statutory tarpretation, and that by turning
to it for substantive meaning courts are only divining the
intent of Congress. | am unaware ary federal judicial
opinion—and Judge Williams cites none—that has ever
before characterized internattial discourse as a traditional
tool of statutory interpretatioan par with legislative history,
usage in other domestic stasitand cases, or dictionary
definitions. The varied process by which international law is
made—through treaty, tribunalecision, and the constant
churn of state practice amginio juris—shares few, if any, of
the qualities that give the traditional sources of interpretation
their authority. Courts turn ttegislative history because it
comes from the mouths of lefptors and therefore arguably
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sheds light on their intentionand understandings. Courts
examine the usage of terms in other statutes and judicial
decisions because our law is a closed and coherent system that
strives for internal consistey. And courts consult
dictionaries for the same reasmost people do: our law, like

the rest of our society, dependent on language’s technical
meaning among American Endlisspeakers. On none of
these grounds can the use of international law be justified.

As Judge Kavanaugh explains in his detailed
concurrence, international nornoaitside of those explicitly
incorporated into our domestic law by the political branches
are not part of the fabric dhe law enforceable by federal
courts afterErie. See infra at 15-21 (Kavanaugh, J.,
concurring in denial of en bamehearing). They therefore do
not help courts to determineongressional intent or to
recognize the wider coherence of the law. And international
discourse, unlike a dictionarys anything but a source of
specific, technical, and shardohguistic meaning. Judge
Williams concedes this point, characterizing international law
as often “vague and deficient,” consisting of “gauzy notions”
that are prone to “misuse” by nations for “political
purpose[s],” and subject to affal criticism by our elected
representatives.Infra, at 7 (opinion of Williams, J.). How
can sifting through such an unstable and unreliable trove of
meaning be likened to opening a dictionary? How is it
advisable or legitimate for courts to take on such a
treacherous task, especiallwhen the political branches
possess the competency and itradal duty to do the sifting
themselves by domestically incorporating international law
through statute or renderitiggaties self-executing?

But suppose we ignore the questionable propriety of
Judge Williams’ interpretive method and endeavor to apply it
in this case. Ironically—and perhaps paradoxically—we
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likely would double-back to the same conclusion that
international law does not limit the AUMF. The phrase in the
AUMF on which Al-Bihani hingesis argument is “necessary
and appropriate,” which heontends modifies the word
“force” by prohibiting conduct noapproved by international
law. The closest analogy idomestic law is the phrase
“necessary and proper,” which, as Judge Kavanaugh notes in
his concurrence, has in its constitutional and statutory
provenance been consistentlyteirpreted to broaden rather
than to constrain discretiorbee, e.glLegal Tender Case39

U.S. (12 Wall.) 457, 550 (1870) (“[T]he auxiliary powers,
those necessary and appropriate® the execution of other
powers singly described . . . are grouped in the last clause of
section eight of the first article [the Necessary and Proper
Clause].”) (emphasis added). Turning to international
materials does not yield a difemt meaning. Usage of the
phrase “necessary and appromiain the international plane
grants nations wide discretido act and does not purport to
constrain them with international law. One example—among
many—is U.N. Security Council Resolution 1624, which in
three separate clauses calls ugtates “to take all measures
as may be necessary and appropriete in accordance with
their obligations under international law to counter
incitement to terrorist acts. S.C. Res. 1624, 11 1, 3, U.N. Doc.
S/RES/1624 (Sept. 14, 2005) (emphasis addsb;also id.
pmbl. That the Security Council felt the need to append
international law obligationt® “necessary and appropriate”—
three times, no less—indicates the phrase does not
automatically incorporate such obligations.

But putting aside the precedj discussion (and the odd
conceptual loop it creates), reiterate that consulting
international sources in thatanner is not something judges
have in their interpretive toolbox. The only generally
applicable role for international law in statutory interpretation
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is the modest one afforded by tkkEharming Betsycanon,
which counsels courts, whereirfg possible, to construe
ambiguous statutes so as notaaftict with international law.
SeeRESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW

OF THE UNITED STATES § 114 (1987); see also Sampson V.
Fed. Repub. of Germany®50 F.3d 1145, 1152 (7th Cir.
2001)® However, Judge Williams does not appear to confine
international law to such @&arrow space. By including
international discourse among tinaditional tools available to
courts when interpreting statutes, Judge Williams is not
limiting the application of international law to ambiguous
statutory text. Generally, #tatute’s text is only ambiguous
if, after “employing traditional tools of statutory
construction,” a court determinésat Congress did not have a
precise intention on the question at issugéhevron, U.S.A.,
Inc. v. Natural Res. Def. Council, Ine67 U.S. 837, 843 n.9
(1984). It is at this point—analogous@mevronStep Two—
that theCharming Betsycanon has had any application in
federal courts. But Judge Williams implies that international
law should be consulted in the first instance to influence

® | note theCharming Betsycanon was not invoked in the panel
opinion because it is not applicablethis case. First, the relevant
text of the AUMF is not ambiguous. The phrase “necessary and
appropriate” is broad, but widbereadth is not tantamount to
ambiguity, particularly when a phrase has a stable interpretive
pedigree. Second, even if the phrase were ambiguous, the canon
only applies to statutory interpretations that would violate
international law. An interpretation declining to place international
legal constraints on the President does not, by itself, place the
United States in violation of international law. It merely affirms the
President’s normal prerogative to observe or abrogate international
obligations. Judge Kavanaugh atsetails other persuasive reasons
why Charming Betsydoes not apply in this caseSee infra at
45-66 (Kavanaugh, J., concurring in the denial of en banc
rehearing).



12

interpretation at the same level as traditional interpretive
tools, making its use predicétea finding of ambiguity. This
implication has the secondargffect of eviscerating the
limiting principle of theCharming Betsycanon that it only
exerts anegativeforce on the meaning of statutes, pushing
them away from meanings that would conflict with
international law. Courts do not appBharming Betsys an
affirmative indicator of statutory meaning. See, e.g.
Sampson250 F.3d at 1152-53 (holding tharming Betsy
canon does not require “federal stas [to be] read to reflect
norms of international law”);Princz v. Fed. Repub. of
Germany 26 F.3d 1166, 1174 & n.1 (D.C. Cir. 1994)
(rejecting dissent’s argument ath statutes nst be read
“consistently with international law” and must be presumed to
“incorporate[] standards recogeid under international law,”
Princz, 26 F.3d at 1183 (Wald, J., dissenting)). However,
under Judge Williams’ method,dee no reason why courts
would be bound by this rule, rgie traditionh interpretive
sources are normally viewed asdicative of affirmative
meaning. These inconsistencies with tBkearming Betsy
canon make clear that Judge Williams’ proposal cannot
possibly be correct. If it we, it would be a mystery why
American jurisprudence would even bother to enunciate an
interpretive canon like th€Eharming Betsy Judge Williams’
approach would make that canon vestigial, foolish even—akin
to a canon limiting the use of dictionaries.

Most troubling of all is the grotesqueon sequiturthat
Congress must have intendedroorporate international law
through the AUMF because it would be odd to think Congress
“embrace[d]” a long history of wartime atrocity, from the
Rape of Nanking to the massacre at Lidice. Judge Williams
may believe that the only bar that would hold back our
nation from a descent into Nazisman enlightened judiciary
standing at the precipice, wielding international norms our
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polity is presumably unable to muster from withirBut that
belief cannot change the plain text of the AUMF, its
legislative history, or theohgstanding congressional practice
of granting “the President a giee of discretion and freedom
from statutory restriction” nessary to carry out his foreign
affairs dutiesCurtiss-Wright 299 U.S. at 320.

There is no indication that the AUMF placed any
international legal limits on the President’'s discretion to
prosecute the war and, in ligbf the challenge our nation
faced after September 11, 2001, that makes eminent sense.
Confronted with a shadow non-traditional foe that
succeeded in bringing a war ¢mr doorstep by asymmetric
means, it was (and still is) unclear how international law
applies in all respects to this new context. The prospect is
very real that some tradeoffisaditionally struck by the laws
of war no longer make sense. That Congress wished the
President to retain the discretido recalibrate the military’s
strategy and tactics in light ofrcumstances not contemplated
by our international obligationss therefore sensible, and
reflects the traditional sovegm prerogative to violate
international law or terminate international agreemer8se
Garcia-Mir v. Meese 788 F.2d 1446, 1455 (11th Cir. 1986)
(“[T]he power of the President to disregard international law
in service of domestic needs is reaffirmed.”ESRATEMENT
(THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES 8 339(describing power of thBresident to suspend or
terminate international agreemerits).

" Our nation has in fact established workable norms forbidding such
crimes against humanity, astdiéed by Judge KavanaughSee

infra, at 67, 39-45 (Kavanaugh, J., concurring in denial of en banc
rehearing).

8 That courts cannot enforce non-self-executing or non-
incorporated international law against the President does not imply
the United States would escape consequences of breach on the
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The only way a court couletach the opposite conclusion
is to go beyond the AUMF’'s x¢& freeing it—as Judge
Williams suggests—to appeal to an international meta-
narrative, one activated whenever a legal issue touches on
matters that strike the judge as transnational in flavor. Judges
act prudently when they carisusly forego opportunities for
policymaking. Therefore, ignorg the text and plain meaning
of a statute to privilege a moeative interpretation is the
antithesis of prudence. Andh a time of war, it has the
inconvenient effect of upending more than a century of our
jurisprudence based on amnderstanding ald as the
Republic: that the “conduct oforeign relations of our
government is committed by the Constitution to the executive
and legislative . . . departments,” not to the judiciaDetjen
v. Cent. Leather Cp246 U.S. 297, 302 (1918).

The only proper judicial rolen this case is the truly
modest route taken biphe panel opinion iAl-Bihani. We
read “necessary and appropriate” in its traditional sense,
taking Congress at its word thtaie President is to have wide
discretion. This isa modest course because the President
retains the leeway to implemehts authority as broadly or
narrowly as he believes appropriate—consistent with
international law or not—and tHegislature, in turn, may add
whatever limits or constraiptit deems wise as the war
progresses. This ensures that wartime decisions will be
informed by the expertise ofdtpolitical branches, stated in a
clear fashion, and that the decisionmakers will be accountable
to the electorate.

international plane. Whether tocimr such consequences is part of
the political calculus the Presidt performs when deciding to
disregard international obligations.
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None of those benefits ace if the conduct of the
military is subject to judicial correction based on norms of
international discourse. Suchn approach would place
ultimate control of the war in the one branch insulated from
both the battlefield and the balloox. That would add further
illegitimacy to the unpredictde and ad hoc rules judges
would draw from the primordi stew of treaties, state
practice, tribunal decisions,tsaarly opinion, and foreign law
that swirls beyond our borderslt is no confort to the
military to say, as Judge Williandoes, that courts will only
apply international rules they deem to possess the qualities of
serious reason, evenhandedness] practicality. Those are
not judicially manageable standards. Those are buzzwords,
the pleasing sound of which neallyis the mind into missing
the vision of judicial supreaty at the heart of Judge
Williams’ opinion.



KAVANAUGH, Circuit Judge concurring inthe denial of
rehearing en banc:

In the 2001 Authorization for Use of Military Force,
Congress authorized the Presitl to wage war against al
Qaeda and the Taliban. That war continues. At the
President’s direction, the U.#ilitary is detaining Al-Bihani
as an enemy belligerent in the ongoing conflict. Al-Bihani
has asked this Court to order his release from U.S. military
custody. He argues that intenoail-law principles prohibit
his continued detention.

The premise of Al-Bihani'splea for release is that
international-law norms are judicially enforceable limits on
the President’s war-making datrity under the AUMF. Even
accepting that premise, Al-Bihani cannot prevail in this case.
As the panel opinion corrdg concludes, Al-Bihani's
arguments misconstrue imt@ational law and overlook
controlling federal statutes suels the Military Commissions
Acts of 2006 and 2009.

In any event, as the panel opinion also states, the premise
of Al-Bihani’s argument is inawect. International-law norms
that have not been incorporated into domestic U.S. law by the
political branches are not judicially enforceable limits on the
President’s authority under tidJMF. This separate opinion
explains at great length myeasons for reaching that
conclusion.

Al-Bihani’'s invocation of iternational law raises two
fundamental questions. First, are international-law norms
automatically part of domestic U.S. law? Second, even if
international-law norms are not automatically part of
domestic U.S. law, does the 2001 AUMF incorporate
international-law principles gadicially enforceable limits on
the President’s wartime awtity under the AUMF? The
answer to both questions is no.



First, international-law norms are not domestic U.S. law
in the absence of action by the political branches to codify
those norms. Congress and the President can and often do
incorporate international-law principles into domestic U.S.
law by way of a statute (or executive regulations issued
pursuant to statutory authorityyr a self-executing treaty.
When that happens, the relevamternational-law principles
become part of the domestic U.S. law that federal courts must
enforce, assuming there iscagnizable cause of action and
the prerequisites for federal jurisdiction are satisfied. But in
light of the Supreme Court’'s 1938 decisionEne Railroad
Co. v. Tompkins304 U.S. 64 (1938), which established that
there is no federal generabmmon law, international-law
norms are not enforceable in federal courts unless the political
branches have incorporated tierms into domestic U.S. law.
None of the international-law norms cited by Al-Bihani has
been so incorporated into domestic U.S. law.

Secondthe 2001 AUMF does nokpressly or impliedly
incorporate judicially enforcedd international-law limits on
the President’s direction of the war against al Qaeda and the
Taliban. In authorizing the President to employ force, the
AUMF authorizes the President to command the U.S. military
to kill, capture, and detaithe enemy, as Commanders in
Chief traditionally have donen waging wars throughout
American history. Congss enacted the AUMF with
knowledge that the U.S. Constitution and other federal
statutes would limit the Presidt’'s conduct of the war. But
neither the AUMF’s text norantemporaneous statements by
Members of Congress suggest that Congress intended to
impose judicially enforceablmternational-lawlimits on the
President’s authority under the AUMF-.
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Moreover, for three alternative reasons, tbearming
Betsycanon does not authorize courts to employ international-
law norms when interpreting a statute like the AUMF that
broadly authorizes the President to wage war against a foreign
enemy. To begin with, in the pdstie era, the canon does
not permit courts to alter their interpretation of federal statutes
based on international-law mos that have not been
incorporated into domestic U.S. law. Indeed, siBoe was
decided, the Supreme Courtshapplied that canon only to
support the presumption that alésal statute does not apply
extraterritorially. Even if onedisagrees with that initial
reason for not applyinGharming Betsyhowever, courts may
not invoke the canon againgte Executive. Under basic
principles of administrative law, the Executive generally has
the authority to interpret dmguous statutes within the
bounds of reasonableness and, in so doing, to weigh
international-law consideratiorss much or as little as the
Executive sees fit. And evendhe also disagrees with that,
there is another, iit narrower reason whyCharming Betsy
does not apply here: Courts have never appliecCtiegming
Betsy canon against the Executive to limit the scope of a
congressional authorization wfar. For good reason: To the
extent there is ambiguity in a statutory grant to the President
of war-making authority, the Piident — not an international
tribunal or international law — is to resolve the ambiguity in
the first instance.SeeDep’t of the Navy v. Egam84 U.S.
518, 530 (1988)¢f. Chevron U.S.A. Inc. v. Natural Res. Def.
Council, Inc, 467 U.S. 837, 842-45 (1984).

Al-Bihani relatedly suggests thetamdi v. Rumsfe|b42
U.S. 507 (2004), already hettiat the AUMF incorporates
international-law norms and that courts therefore must
enforce international-law limits against the President. That is
incorrect: Hamdi never stated that the AUMF incorporates
judicially enforceable international-law limits on the
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President’s authority, which ofourse would have been a
momentous and unprecedented holding.

In sum, a federal court lacks legitimate authority to
interfere with the Americanwar effort by ordering the
President to comply with international-law principles that are
not incorporated into statutesegulations, or self-executing
treaties.

Before proceeding to the analysis of these issues, |
emphasize three overarchingoints about the position
advanced in this separate opinion.

First, this opinion recognizesand reinforces the
traditional roles of Congress, the President, and the Judiciary
in national-security-relatedmatters — roles enduringly
articulated in Justice Jackson’'s separate opinion in
Youngstown Sheet & Tube Co. v. Sawy@t3 U.S. 579
(1952). Courts enforce constitutionally permissible
constraints imposedy Congresson the President’'s war
powers. SeeHamdan v. Rumsfeldb48 U.S. 557 (2006);
Youngstown 343 U.S. at 634-655 (Jackson, J., concurring);
see generallyDavid J. Barron & Martin S. Ledermaithe
Commander in Chief at the Lowest Ebb — Framing the
Problem, Doctrine, and Original Understanding21 HARv.

L. Rev. 689, 761-66 (2008). So, too, courts enforce judicially
manageable limits imposday the U.S. Constitutioon the
President’'s war powersSeeBoumediene v. Busi28 S. Ct.
2229 (2008);Hamdi 542 U.S. 507. But courts may not
interfere with the President’s exercise of war powers based on
international-law norms that ¢hpolitical branches have not
seen fit to enact into domestic U.S. law.

Secondthe limited authority othe Judiciaryto rely on
international law to restrict the American war effort does not
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imply thatthe political brancheshould ignore or disregard
international-law norms. The principles of the international
laws of war (and of internathal law more geerally) deserve
the respect of the United States. Violating international-law
norms and breaching international obligations may trigger
serious consequences, suclsaijecting the United States to
sanctions, undermining U.S. standing in the world
community, or encouraging rdigtion against U.S. personnel
abroad. Therefore, Congresslahe President are often well-
advised to take account of im@tional-law principles when
considering potential legislatioor treaties. And even when
international-law norms haveot been incorporated into
domestic U.S. law, the Executive Branch, to the extent
permissible under its constitutional and statutory authority, is
often wise to pay close attemi to those norms as a matter of
sound policy, international obligation, or effective foreign
relations. See, e.qg.Harold Hongju Koh, Legal Adviser, U.S.
Department of State, The Obama Administration and
International Law: Address ahe Annual Meeting of the
American Society of Internanal Law (Mar. 25, 2010); John

B. Bellinger Ill, Legal Adviser,U.S. Department of State,
Testimony Before the Senate Committee on Foreign Relations
(April 15, 2008), reprinted in part in DIGEST OF UNITED
STATES PRACTICE IN INTERNATIONAL LAw 2008, at 887-88
(Elizabeth R. Wilcox ed.); Latt from Gen. Colin L. Powell

to Sen. John McCain (Sept. 13, 200€printed at152 CONG.

Rec. S10,412 (daily ed. Sept. 28, 2006).

But in our constitutional system of separated powers, it is
for Congress and the Presidentet the courts — to determine
in the first instance wheth@nd how the United States will
meet its international obligans. When Congress and the
President have chosen not ittcorporate international-law
norms into domestic U.S. lawedrock principles of judicial
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restraint and separation of pow@&munsel that courts respect
that decision.

Third, consistent with thatconstitutional division of
authority, Congress has eredt a significant body of
legislation to prohibit certa wartime actions by the
Executive and military that contravene American values. For
example, Congress has adopted a detailed and extensive
Uniform Code of Military Jgtice, which governs many
aspects of military conduct. See 10 U.S.C. 88 801-946.
Congress also has passed separate laws banning genocide and
war crimes, including laws criminalizing grave breaches of
the Geneva Conventions (suchrape, torture, and murder).
See, e.g.18 U.S.C. 881091, 2441. In addition, acting
pursuant to congressional autization, the Executive Branch
has promulgated numerous legatiynding rules tht regulate
wartime conduct of the military See, e.g.Enemy Prisoners
of War, Retained PersonneGivilian Internees and Other
Detainees, Army Reg. 190-8, 8§1{b) (Oct. 1, 1997). Those
laws, along with many other stées and regulations, together
constitute a comprehensive body of domestic U.S. laws of
war.

In his thoughtful opinion in connection with the denial of
rehearing, Judge Williams says that it “would be an odd
member of Congress who supposieak in authorizing the use
of military force he was embracing uses equivalemtitsuch
uses that have ever occurehink Nanking 1937-38; Katyn
1940; Lidice 1942; My Lai 1968.”Williams Op. at 2-3. |
agree entirely with Judge Williams on that point, but not
because | believe Congress intethfler U.S. courts to enforce
international-law norms againgte Executive. Rather, when
Congress authorized war 2001, it did so knowing that
domestic U.S. law already ginibited a variety of improper
wartime conduct. Judge Williams’ worrisome hypotheticals
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are thus already taken care of — by the domestic U.S. laws of
war — and do not support his suggestion that the AUMF
incorporates internationégw norms. Notably, Judge
Williams points to no examples of violations of international
law that would be contrary to fundamental American values
but that are not already inglendently prohibited by domestic
U.S. law. There is a goodedl of overlap between the
international laws of war and domestic U.S. laws regulating
war. When there is diverge®, however, Congress and the
President — not the courts — have the authority in the first
instance to decide whether ahdw to conform U.S. law to
international law.

Four categories of law arelegant to this case: federal
statutes; self-executing treaties made by the President with the
concurrence of two-thirds ahe Senate; non-self-executing
treaties made by the President with the concurrence of two-
thirds of the Senate; and customary internationaflaw.

! As the opinions concurring in the denial of rehearing en banc
reveal, this question about the re&lace of international law to the
AUMF is difficult and intricate. And it is only one of many
complicated issues that the courts have had to grapple with in
conducting habeas proceedings foraGianamo detainees. In that
regard, it is appropriate he® acknowledge the extraordinary
efforts of the District Judges of this Circuit in expeditiously
addressing and resolving these impatrand often novel questions.
Even when this Court might disagree with a District Court decision,
that disagreement is with respect and appreciation for the dedicated
work of the District Court on these matters.

2 A self-executing treaty is one that “has automatic domestic
effect as federal law upon ratificationMedellin v. Texash52 U.S.

491, 505 n.2 (2008).



Those four categories do notsé the same status in U.S.
law. As | will explain, statutes and self-executing treaties are
domestic U.S. law and thus endeable in U.S. courts. By
contrast, non-self-execugn treaties and customary
international law are not domestic U.S. laBeeMedellin v.
Texas 552 U.S. 491 (2008)Sosa v. Alvarez-Machairb42
U.S. 692 (2004). Only when international-law principles are
incorporated into a statute or a self-executing treaty do they
become domestic U.S. law enforceable in U.S. courts.

In this case, none of thpurported international-law
principles cited by Al-Bihani t&a been incorporated into a
statute or self-executing treatyrhose principles are therefore
not part of the domestic law of the United States and, on their
own, do not authorize a U.S. court to order Al-Bihani's
release from U.S. military detention.

A non-self-executing treaty is one that “does not by itself give
rise to domestically enforceable federal law.” The domestic effect
of such a treaty therefore “depends upon implementing legislation
passed by Congressld.

Customary international law &kind of international common
law; it is a body of rules and principles said to arise informally from
the general and consistgmiactice of nations.SeeRESTATEMENT
(THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES
§ 102(2) (1987). Evidence of customary international law includes
judgments and opinions of international tribunals, such as the
International Court of Justice (whose judges are approved by the
U.N. General Assembly and Security Council); judgments and
opinions of other nations’ judicial tribunals; and scholarly writings.
Id. § 103.
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In our constitutional systenmternational-law norms may
achieve the status of domestic U.S. law through two
mechanisms: incorporation into a statute (or legally binding
executive regulation adopted pursuant to a statute) or
incorporation into a self-executing treaty.

First, international-law norms may be incorporated into
legislation approved by a maity in both Houses of
Congress and signed by theefident (or enacted over a
presidential veto, or by opeian of the Constitution’s ten-day
rule). SeeU.S.ConstT. art. |, § 7.

The important role Congresglays in this sphere is
apparent from the text of the Constitution, which specifically
authorizes Congress to “define and punish. .. Offences
against the Law of Nations.”ld. art. I, 8 8, cl. 10. The
delegates to the Constitutior@bnvention expressly assigned
that power to Congress becauas Gouverneur Morris aptly
noted at the Convention, intetional-law principles are
“often too vague and deficient to be a rule” without
implementing legislation. 2 HE RECORDS OF THEFEDERAL
CONVENTION OF 1787, at 615 (Max Feand ed., rev. ed.
1937); see alsoUnited States v. Smijtil8 U.S. 153, 159
(1820) (international law “cannotyith any accuracy, be said
to be completely ascertained and defined in any public code
recognised by the common consent of nations”).

Consistent with that constitutionally assigned role,
Congress sometimes enacts stguto codify international-
law norms derived from non-self-executing treaties or
customary international law, or to fulfill international-law
obligations. The Foreign Sowegn Immunities Act of 1976
is a good example of thatrd of legislation. The Act
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governs federal courts’ jurisdioti to entertain suits against
foreign nations. See 28 U.S.C. 88 1602-1611. As the
Supreme Court has recognizednéoof the primary purposes

of the FSIA was to codify ... extant international law.”
Samantar v. Yousut30 S. Ct. 2278, 2289 (2010). Likewise,
the War Crimes Act criminalizes certain conduct — including
torture, rape, and hostage-taking — committed in war by or
against U.S. nationals or members of the U.S. Armed Forces.
The Act provides that this conduct “constitutes a grave breach
of common Article 3" of tk 1949 Geneva ConventionSee

18 U.S.C. § 2441(c)(3), (d)(@) Similarly, the Genocide
Convention Implementation Act of 1987 criminalizes
participation in genocide and thereby implements a non-self-
executing treaty to which the Wed States is a partySeeid.

88 1091-1093; Convention on the Prevention and Punishment
of the Crime of GenocidegdoptedDec. 9, 1948, STREATY

Doc. No. 81-15; see alsoDemjanjuk v. Meese784 F.2d
1114, 1116 (D.C. Cir. 1986) (Bork, J., in chambers)
(Genocide Convention is not self-executing).

Congress also has passed several laws designed to
implement certain aspects dfe international Convention
Against Torture, a non-self-executing treaty to which the
United States is a partySeeConvention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or
Punishmentadopted Dec. 10, 1984, STREATY Doc. No.
100-20;Wang v. Ashcroft320 F.3d 130, 140 (2d Cir. 2003).
For example, the Torture ®im Protection Act of 1991
creates a civil cause of actiém recover damages for torture
committed by foreign officials, “in part to fulfill the
Convention’s mandate that rafiig nations take action to
ensure that torturers are held legally accountable for their
actions.” Price v. Socialist Peopls Libyan Arab Jamabhiriya
294 F.3d 82, 92 (D.C. Cir. 200%¢e18 U.S.C. § 1350 note.
Likewise, the federal criminal torture statute establishes
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criminal penalties for U.S. tianals (and non-U.S. persons
present in the United States) who commit or conspire to
commit torture outside U.S. termig that statute fulfills U.S.
obligations under Articles 4nd 5 of the Convention. 18
U.S.C. 88 2340-2340AseeRenkel v. United State456 F.3d
640, 644 (6th Cir. 2006).

When incorporating international-law norms into
domestic U.S. law, Congress sometimes simply enacts
statutes that refer generically “international law” (or some
variation thereof) without further defining what international
law requires. For example, fadépiracy statutes permit the
capture and forfeiture of vessels used for, and the
imprisonment of individuals who commit, acts of “piracy as
defined by the law of nations.18 U.S.C. § 1651; 33 U.S.C.
88 384-385;see Ex parte Quirin 317 U.S. 1, 29 (1942).
Similarly, Congress has authorized the President to use
military force to detain foreign vessels at American ports
when such action is permitted “by the law of nations or the
treaties of the United States22 U.S.C. § 462. It has also
empowered the President tmpose sanctions on foreign

® Relatedly, international-law nms also may be incorporated
into domestic U.S. law by way @Xxecutive regulations that have
been adopted pursuant to statutory authorization. For example,
Army Regulation 190-8 governs the treatment of enemy prisoners
of war and other detainees in the custody of the U.S. Armed Forces.
The introduction to that regulati states that it'implements
international law, both customary and codified, relating to” military
detention, including the 1949%eneva Conventions. Enemy
Prisoners of War, Retained Pemngel, Civilian Internees and Other
Detainees, Army Reg. 190-8, § 1-1(b) (Oct. 1, 199€§10 U.S.C.
88 121, 3061, 6011, 8061 (authorizing issuance of military
regulations). Throughout this opinion, when | refer to domestic
U.S. law, the reference includesatutorily authorized executive
regulations that have the force of law.
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countries that use chemicadr biological weapons “in
violation of international law.” Id. 88 5604-5605. In
addition, Article 21 of the Unifrm Code of Military Justice
allows military commissions to the extent permitted by statute
or the “law of war.” 10 U.S.C. 8§ 821see Hamdan v.
Rumsfeld 548 U.S. 557, 593 (2006) (Congress “preserved
what power, under the Constitution and the common law of
war, the President had had before 1916 to convene military
commissions — with the express condition that the President
and those under his command comply with the law of war”).
Congress likewise has repeatedlyected Executive agencies
to comply with “general” or *“generally recognized”
“principles of international law” when administering statutes
that involve activities ininternational waters.See, e.q.10
U.S.C. 8 113 note (Sunken Military Craft, 8§ 1406(b))
(protection of sunken militaryessels); 16 U.S.C. § 1435(a)
(management of national mae sanctuaries); 30 U.S.C.

8 1421 (issuance of permits for deepwater mining operations);
42 U.S.C. 8§ 9119 (issuance of permits for ocean thermal
energy conversion facilities).

Second in addition to being ingporated into a statute
(or executive regulation dapted pursuant thereto),
international-law principles nyabecome part of domestic
U.S. law by means of a self-exdging treaty that is made by
the President with the concurrence of two-thirds of the Senate.
SeeU.S.CoNsT. art. Il, § 2, cl. 2Medellin 552 U.S. at 505
n.2; Foster v. Neilson27 U.S. 253, 314 (1829). A self-
executing treaty is one that “feft[s] a determination by the
President who negotiated it and the Senate that confirmed it
that the treaty has domestic effectMedellin 552 U.S. at
521. By contrast, a treaty is ngaH-executing wan it “reads
like a compact between independent nations that depends for
the enforcement of its provisions on the interest and the honor
of the governments which are parties to itldd. at 508-09
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(quoting Head Money Casesll12 U.S. 580, 598 (1884))
(internal quotation marks omitted).

Numerous bilateral treaties — agreements between the
United States and one other nation — are self-executing. For
example, the United Statesshantered into many bilateral
Friendship, Commerce, and Naviiga treaties, which define
the civil, property, and commeat rights each treaty country
will afford to nationals of the other. Courts have routinely
held such treaties tbe self-executing. SeeMedellin 552
U.S. at 521 (“we have held thatnumber of the ‘Friendship,
Commerce, and Navigation’ Treatie. . are self-executing”);
Kolovrat v. Oregon366 U.S. 187, 191, 196 (1961) (Treaty of
Commerce between United Statasd Serbia enforceable in
U.S. court);Clark v. Allen 331 U.S. 503, 508, 517 (1947)
(Treaty of Friendship, Commee, and Consular Rights
between United States and Germany enforceable in U.S.
court); Asakura v. City of Seatfl@65 U.S. 332, 341 (1924)
(Treaty of Commerce and Naation between United States
and Japan “operates of itself without the aid of any
legislation” and “will be appli¢ and given authoritative effect
by the courts”)McKesson Corp. v. Istaic Republic of Iran
539 F.3d 485, 488 (D.C. Cir2008) (Treaty of Amity,
Economic Relations, and Consular Rights between United
States and Iran, “like other treaties of its kind, is self-
executing”).

Similarly, bilateral extradition treaties are ordinarily
considered self-executingsee, e.g.Cheung v. United States
213 F.3d 82, 95 (2d Cir. 2000).

Courts have been somewhat more reluctant to find
multilateral treaties self-executingSee, e.g.Andrea Bianchi,
International Law and U.S. Cots: The Myth of Lohengrin
Revisited 15 EJR. J. INT'L L. 751, 758 (2004); Curtis A.
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Bradley, International Delegations, the  Structural
Constitution, and Non-Self-Executjdb SAN. L. REv. 1557,
1588 & n.147 (2003). As one court explained, when a
multilateral treaty is ratified by many nations, “some of which
do not recognize treaties as setlecuting,” it is difficult for
courts to “ascribe to the dguage of the treaty any common
intent that the treaty should of its own force operate as the
domestic law of the ratifying nations.”United States v.
Postal 589 F.2d 862, 878 (5th Cir. 1979).

However, a multilateral treaty still may be self-executing
if its terms indicate that the President and Senate so intended.
An example is the Warsaw Comt®n, a treaty entered into
by President Franklin Roosevelt with the concurrence of the
U.S. Senate in 1934. It governg thability of air carriers for
passenger injuries and lost carg&ee Convention for the
Unification of Certain Rules Relating to International
Transportation by Airppened for signatur®ct. 12, 1929, 49
Stat. 3000. The Supreme Couds held that “no domestic
legislation is required to givéhe [Warsaw] Convention the
force of law in the United StatesTrans World Airlines, Inc.

v. Franklin Mint Corp, 466 U.S. 243, 252 (1984¢e, e.g.El

Al Israel Airlines, Ltd. v. Tsui Yuan Tsergp5 U.S. 155, 176
(1999); Curtin v. United Airlines, In¢.275 F.3d 88, 90 (D.C.
Cir. 2001). Some other multilatd treaties also have been
regarded as self-ekuting, such as thidague Convention on
the Taking of Evidence Abroad in Civil or Commercial
Matters, the General Inter-American Convention for Trade
Mark and Commercial Proteoti, and the Vienna Convention
on Consular Relations.See Société Nationale Industrielle
Aérospatiale v. U.S. Dist. Ct. for the S. Dist. of 1p4&2 U.S.
522, 533 (1987)Bacardi Corp. of America v. Domene@dil
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U.S. 150, 161 (1940fGandara v. Bennetb28 F.3d 823, 828
(11th Cir. 2008}

B

By contrast, internationdkw principles found in non-
self-executing treaties and costary international law, but
not incorporated into statutes or self-executing treaties, are
not part of domestic U.S. law.

The Supreme Court has squarely held that non-self-
executing treaties “are not domestic laviedellin 552 U.S.
at 505 (quotation omitted). Therefore, “responsibility for
transforming an international obligation arising from a non-
self-executing treaty into domeslaw falls to Congress.’ld.
at 525-26.

The Supreme Court has likewisalicated that customary
international law is not automatically part of domestic U.S.
law. SeeSosa 542 U.S. 692. Customary international law is
said to arise from the “general and consistent practice of states
followed by them from a sense of legal obligation.”
RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE
UNITED STATES 8 102(2) (1987). It is a kind of international
common law. It does not result from any of the mechanisms
specified in the U.S. Constitution for the creation of U.S. law.
For that reason, although norms of customary international

* To say that a treaty is self-executing does not answer the
analytically distinct question wheer the treaty confers individually
enforceable rights or a private cause of acti@eeMedellin 552
U.S. at 506 n.3. Thus, a treaty may be self-executing in the sense
that it imposes domestic-law ohditions on government officials,
yet the treaty itself may not provide a civil cause of action or other
private remedy for violations of those obligationkl.; see, e.g.
McKesson539 F.3d at 488-8%andarg 528 F.3d at 827-29.
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law may obligate the United States internationally, they are
not part of domestic U.S. lawCustomary-international-law
norms become part of domestic U.S. law only if the norms are
incorporated into a statute or self-executing treaty.

To be sure, there was a timeavhU.S. courts stated that
customary international law was “part of our law” so that
“where there is no treaty,nd no controlling executive or
legislative act or judicial desion, resort must be had to the
customs and usages of civilizedtions; and, as evidence of
these, to the works of jurists and commentatorsThe
Paquete Habanal75 U.S. 677, 700 (1900). But that oft-
guoted statement reflectedetimotion, common in the early
years of the Nation but now dredlited, that international law
was part of the general commianwv that federal courts could
apply. SeeSosa 542 U.S. at 714-15Erie R.R. Co. V.
Tompkins 304 U.S. 64, 79 (1938) (historically, the common
law was viewed as “a transcendental body of law outside of
any particular State but obligay within it unless and until
changed by statute”) (quotation omitted); Curtis A. Bradley &
Jack L. GoldsmithCustomary International Law as Federal
Common Law: A Critique of the Modern Positidri0 HaRv.

L. Rev. 815, 849 (1997) (the “statement The Paquete
Habanathat CIL [customary international law] was ‘part of
our law™ was “made under theubric of general common
law” and “did not mean that CIL had the status of federal
law”); Ernest A. Young, Sorting Out the Debate over
Customary International Lay42 VA. J.INT'L L. 365, 393-94
(2002) (“as virtually all partipants in thecustomary law
debate agree,” befokerie, international law “had the status of
‘general’ law: neither state ndederal”); Bradford R. Clark,
Federal Common Law: A Structural Reinterpretatiad4 U.
Pa. L. Rev. 1245, 1279-81 & n.169 (1996) (befoEsie,
international law, including the laws governing war,
“operated as a set of backgroundes that courts applied in
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the absence of any binding sovereign command to the
contrary”); John F. Manning,extualism and the Equity of the
Statute 101 @LuM. L. Rev. 1, 99 n.382 (2001) (“Because
courts applying the & of nations believed that they were
merely implementing a pre-exisg body of customary law,
this decisionmaking processvas not conceived of as
lawmaking per se.”).

But as decided by the Supreme Court in its landriaiek
decision in 1938, the view th&tderal courts may ascertain
and enforce international-law norms as part of the general
common law is fundamentally inconsistent with a proper
understanding of the role dhe Federal Judiciary in our
constitutional system. Ig&rie, the Supreme Court famously
held that there is no general common law enforceable by
federal courts.Erie, 304 U.S. at 78. Th€ourt said that “law
in the sense in which courts speak of it today does not exist
without some definiteauthority behind it.” Id. at 79
(quotation omitted).

Erie means that, in our constitutional system of separated
powers, federal courts may neinforce law that lacks a
domestic sovereign sourcekErie “requires federal courts to
identify the sovereign sourcerfevery rule of decision,” and
the “appropriate ‘sovereigns’ under the U.S. Constitution are
the federal government andhe states.” Bradley &
Goldsmith,Customary International Lawi10 HARv. L. REV.
at 852;see alsoAnthony J. Bellia Jr.State Courts and the
Making of Federal Common Lavi53 U.PA. L. Rev. 825,
891 (2005) (“the rise of positivistiegal thought led courts to
conclude that all law . . . mubk attributableo a sovereign
source”); Louise WeinbergThe Curious Notion that the
Rules of Decision Act Blocl&upreme Federal Common Law
83 Nw. U. L. Rev. 860, 867 (1989) (“podtrie positivism has
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cleansed American courts of law lacking an identifiable
sovereign source™.

Some respected scholars have asserted that even though
Erie did away with the idea dkederal general common law,
principles of customary international law may still be
recognized as federal corom law by federal courts.See,

e.g, Harold Hongju Koh/s International Law Really State
Law?, 111 HARv. L. REv. 1824, 1835 (1998). But that notion

is very difficult to square witlcrie — as other leading scholars
have maintained. Indeed, “fjrts and scholars generally
agree that federal common law must be authorized in some
fashion by the Constitution orfaderal statute.” Bradley &
Goldsmith,Customary International Lawi10 HaRv. L. REV.

at 856;see alsaMartha A. Field,Sources of Law: The Scope

®> Amici cite several cases in which, they say, “the Supreme
Court has relied upon the lawswér as default rules governing the
conduct of hostilities, applicable absent explicit statutory language
to the contrary.” Br. for Non-Governmental Orgs. & Scholars as
Amici Curiae in Supp. of Reh’g or Reh’g En Banc at 4-5. With one
exception, the cases cited date from the Hne- era when
international-law norms were garded as part of the general
common law discoverable and enforiskeaby federal courts. Those
cases are not controlling aft&rie. Cf. Daniel J. FreemanThe
Canons of Warl11l7 YALE L.J. 280, 319 (2007) (“[A]s domestic
perception of international lanak evolved from being ‘part of our
law’ to a patchwork of ambitious declarations and treaties riddled
with reservations, courts ceasedctimstrain the breadth of AUMFs
by reference to international law. . [A]Jvoidance of international
law — independent of domestic pilementation — has not affected
interpretation of an AUMF in a hundred years.”). Only one cited
case —Ex parte Quirin— post-date€rie. And Quirin supports,
rather than undermines, the framework outlined in this opinion.
That case involved twestatutes(Articles of War 12 and 15) that
expressly referenced and thereby incorporated the “law of war.”
See317 U.S. at 27.
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of Federal Common Lawg9 Harv. L. REv. 881, 887 (1986)

(a court “must point to a federal enactment, constitutional or
statutory, that it interprets as authorizing the federal common
law rule”); Henry J. Friendlyln Praise ofErie — and of the
New Federal Common Laws9 N.Y.U.L. Rev. 383, 407
(1964) (federal common Ja limited to “areas where
Congress, acting within powers granted to it, has manifested,
be it ever so lightly, amtention tothat end”).

In light of Erie, it follows that “the wholesale
incorporation of customary ftarnational law as federal
common law . . . . offends constitutional norms of federalism,
separation of powers, and democracy,” because such
incorporation would “allow cous to recognize federal norms
that do not derive from any of the lawmaking procedures
specified by the Constitution.” Youngdsorting Out the
Debate 42 VA. J.INT'L L. at 462°

In any event, no matter hoane might previously have
approached the debate about the jo&-status of customary
international law, the Supreme Court’s 2004 decisioBara
resolved it. See542 U.S. 692. The Cdurejected the notion

® The Supreme Court has recognized that federal courts retain
authority posterie to craft and apply what is sometimes referred to
as “federal common law” in those areas in which courts have
“express congressional authorization to devise a body of law,” as
well as a few “interstitial areas of particular federal intereSsa
542 U.S. at 726see alsdO’Melveny & Myers v. FDIC512 U.S.
79, 87 (1994)Boyle v. United Techs. Corpi87 U.S. 500, 504-06
(1988). For example, Federal Rule of Evidence 501 expressly
authorizes federal courts to recognize evidentiary privileges
according to “the principles of the common law as they may be
interpreted by the courts of the United States in the light of reason
and experience.'See, e.g.Univ. of Penn. v. EEO(193 U.S. 182,
188-89 (1990).
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that all customary-international-law norms are independently
enforceable in federal court.Seeid. at 728. The Court
decided that, podtrie, federal courts could recognize claims
under the Alien Tort Statutéor violation of a narrowly
defined subset of international-law norms — not on the theory
that international law is automatically incorporated into U.S.
law, but rather only to giveffect to the congressional intent
underlying the ATS’s grant gtirisdiction in 1789.Seeid. at
724, 729-30, 731 n.19, 732.

Sosathus confirmed that international-law principles are
not automatically part of domsec U.S. law and that those
principles can enter into dastic U.S. law only through an
affirmative act of the politicalbranches. After all, if
customary international law is automatically federal law, then
the ATS “ought to cover all Clclaims, so long as they also
qualify as torts. ButSosarejected this view” and instead
“gave domestic legal force to an extremely limited subset of
CIL claims . .. based on its reading of the specific intent of
Congress.” Ernest A. Young, Sosand the Retail
Incorporation of International Law120 HaRrv. L. REv. F. 28,

29 (2007). TheésSosaCourt mandated, in other words, “that
any federal common law relating to CIL be grounded in,
conform to, and not exceed thentours of what the political
branches have authorized.” Curtis A. Bradley, Jack L.
Goldsmith & David H. Moore, Sos&ustomary International
Law, and the Continuing Relevance Erfie, 120 HRv. L.
Rev. 869, 902 (2007). The Couwtinsistence on that point
“simply cannot be reconciled” with the position that “all of
CIL is automatically part of judge-made federal common law
even in the absence of political branch authorizatioid’
Sosatherefore “would seem to preclude binding the President
to CIL as a matter of domestic law in the absence of an
incorporating statute or treaty.1d. at 930-31;cf. In re XE
Servs. Alien Tort Litigation665 F. Supp. 2d 569, 579 (E.D.
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Va. 2009) (“It is clear, then, th&osadoes not incorporate
customary international law . ..into the body of federal
common law in a wholesale manner.”).

C

Al-Bihani cites various international-law norms to
challenge his detention. BW&l-Bihani does not invoke any
principles that are actually part of domestic U.S. law
enforceable in U.S. courts. ldeges no controlling statutes (or
executive regulations) or selkecuting treaties to support his
arguments.

Al-Bihani points to a number of purported international-
law principles: (i) that military detention must terminate at the
conclusion of the specific conflict of capture; (ii) that the
capturing government must eithafford a detainee prisoner-
of-war status or have the detainee’s status determined by a
competent tribunal; (iii) thatan individual who is not a
member of a nation’s armedré@s (including one who takes
up arms as part of a volunteer militia) remains a civilian; (iv)
that military force, including detention, cannot be used against
civilians unless and until they engage in activities constituting
“direct participation in hostilities”; and (v) that a party cannot
become a co-belligerent in arpeular international armed
conflict unless the party has notickthe conflict and violates
a duty of neutrality with respect to that conflict.

Based on these and other inegranal-law principles, Al-
Bihani also contendamong other things, thaupportersof
al Qaeda or the Taliban cannotdetained unless they engage
in activities constituting “diregbarticipation” in hostilities.

The sources on which AliBani relies for those
international-law arguments fall into two distinct categories.
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First, Al-Bihani cites two tre&s to which the United States

is a party: the Third and FaurGeneva Conventions of 1949,
which were made by President Truman in 1949 and concurred
in by the Senate in 1955. These Conventions were
multilateral treaties made in 194&;ginally signed by about

60 nations, and later joined by almost all nations. Second, Al-
Bihani cites a variety of othenternational-law sources: the
1977 Additional Protocols to th@eneva Conventions (which
were signed by the United States under President Carter but
never concurred in by the Senate), commentary from the
International Committee of the Red Cross, and the writings of
various internatinal-law scholars.

None of the sources on which Al-Bihani relies is part of
domestic U.S. law.

Al-Bihani cannot invoke thd949 Geneva Conventions
as a source of domestic Ulaw enforceable in federal court
for either of two alternative reasons.

To begin with, the 1949 Geneva Conventions are not
self-executing treaties and thug aot domestic U.S. law. To
reiterate, a self-executing treaty is one whose terms “reflect a
determination by the President who negotiated it and the
Senate that confirmed it that the treaty has domestic effect.”
Medellin 552 U.S. at 521. A ¢aty is non-self-executing
when it “reads like a compact between independent nations
that depends for the enforcent of its provisions on the
interest and the honor of the gmmments which are parties to
it.” 1d. at 508-09 (quotingHead Money Cased12 U.S. at
598) (internal quotation marks omitted).

Under that test, the 1949 Geneva Conventions are non-
self-executing treaties. Common Article 1 of the 1949
Geneva Conventions providé3he High Contracting Parties
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undertake to respect and tosare respect for the present
Convention in all circumstances.”That language is very
similar to the language found iArticle 94 of the United
Nations Charter, which the Supreme Court recently held to be
non-self-executing. Article 9¢rovides: “Each Member of
the United Nationsindertakes to comphyith the decision of
the International Court of Justice in any case to which it is a
party.” U.N. Charter art. 94, para. 1 (emphasis added). In
Medellin the Supreme Court conclutiéhat use of the phrase
“undertakes to comply” — rathethan “shall’ or ‘must’
comply” — indicated that “furtheaction to give effect to an
ICJ judgment was contemplated”datherefore that the treaty
did not “vest ICJ decisions with immediate legal effect in
domestic courts.”552 U.S. at 508-09 & n.5For that reason,
the Medellin Court determined that Article 94 of the U.N.
Charter was non-self-executing.

Under the Medellin analysis, the 1949 Geneva
Conventions’ use of “undertakéo respect,” rather than
“shall” or “must” respect, likewise means that “further
action . ..was contemplatedto give the Conventions
domestic effect.d. at 509 n.5. Like Artie 94, therefore, the
1949 Geneva Conventionseanot self-executing.

Precedent confirms that the 1949 Geneva Conventions
are non-self-executing. lohnson v. EisentrageB839 U.S.
763 (1950), the Supreme Court analyzed the 1929 version of
the Third Geneva ConventionThe Court recognized that
although the Convention granteertain rights to captured
alien enemies in wartime, its “obvious scheme” was that those
rights depended for their emtment on “political and
military  authorities” and that they could be
“vindicated . . . only through protests and intervention of” the
national governments that weaparties to the Convention — in
other words, that the 1929 @eva Convention was non-self-
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executing.ld. at 789 n.14see alsdHolmes v. Laird 459 F.2d
1211, 1222 (D.C. Cir. 1972) E{sentrager found the
“corrective machinery specified in” the 1929 Convention to
be “nonjudicial”).

The Supreme Court’s description of the 1929 Convention
also accurately characterizélse text of the 1949 Geneva
Conventions and supports ethconclusion tat the 1949
Conventions are non-selfesuting. Indeed, our Court
previously ruled as much in @pinion that is not precedential
but is nonetheless persive on this point. SeeHamdan v.
Rumsfeld 415 F.3d 33, 39 (D.C. Cir. 2005) (“There are
differences, but none of them rendefSisentragels
conclusion about the 1929 Comi®n inapplicable to the
1949 Convention.”)yev'd on other grounds548 U.S. 557
(2006); see alscHamdi v. Rumsfe|d316 F.3d 450, 468 (4th
Cir. 2003) (“what discussion theris of enforcement [in the
1949 Geneva Conventions] focuses entirely on the vindication
by diplomatic means of treatgyights inhering in sovereign
nations”),vacated and remanded on other grounsé2 U.S.
507 (2004).

In sum, although the 1949 @e&va Conventions “create]]
an international law obligation on the part of the United
States,” they do not of theflown force constitute binding
federal law.” Cf. Medellin 552 U.S. at 522. The political
branches may incorporate priples found in the Geneva
Conventions into domestic U.S. law, as they have done on
various occasions.See, e€.9g.18 U.S.C. § 2441 (prohibiting
grave breaches of the 1949 Geneva Conventions such as rape,
torture, and murder). Saopd, the Executive Branch, acting
within the bounds oits statutory and cotitutional authority,
may adhere to the Genev@onventions as a matter of
international obligation or policy. But because the
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Conventions are not self-exdrg, a court cannot compel
compliance with the Genevab@ventions in this context.

But even assuming arguendo that the 1949 Geneva
Conventions were self-executing as written and ratified,
Congress has since unambiguously repudiated whatever
domestic legal effecthe Conventions berwise might have
had in this habeas settingSection 5(a) of the Military
Commissions Act of 2006 — a prgion that was left intact by
the Military Commissions Acof 2009 — provides in broad
and plain terms: “No person may invoke the Geneva
Conventions or any protocols tlkeés in any habeas corpus or
other civil action or proceeding to which the United States, or
a current or former officer, employee, member of the Armed
Forces, or other agent of the United States is a party as a
source of rights inray court of the Unitedtates.” Pub. L.

No. 109-366, § 5(a), 120 Stat. 2600, 2631. The decision by
the United States to repudiate any judicially enforceable effect
of the 1949 Geneva Conventionstliis context resulted from
the considered judgment of two Congresses and two
Presidents — as reflected time original 2006 Act and in the
2009 determination not to disb that provision of the 2006
Act.

A statute can repeal a self-executing treaty (or the
domestic force of a self-execudj treaty), just as a statute can
repeal a prior statute.SeeMedellin 552 U.S. at 509 n.5;
Breard v. Greeng523 U.S. 371, 376 (1998). Consistent with
that principle, 8 5(a) othe 2006 Military Commissions Act
has *“superseded whatever domestic effect the Geneva
Conventions may have had in actions such as thikfiega
v. Pastrana 564 F.3d 1290, 1296 (11th Cir. 200@grt.
denied 130 S. Ct. 1002 (2010). A habeas court may not
invoke the Geneva Conventions against the Executive. As the
panel opinion in this case cdaded, the plain text of the
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Military Commissions Act thus precludes Al-Bihani from
relying on the Geneva Conventionsthis habeas context.

In a footnote in his rehearing petition, Al-Bihani says that
§ 5(a) of the Miliary Commissions Acof 2006 “does not
apply to his petitionpoth as a matter of statutory language
and general retroactivity pgiples” and that applying it
“would violate the Suspension Clause.” Al-Bihani Pet. for
Reh’g and Reh’g En Banc @tn.5. Those arguments have no
merit.

Al-Bihani's assertion that $(a) does not apply to his
petition “as a matter of statutotanguage” isncorrect. As
already explained, the “statutolgnguage” of 8 5(a) plainly
eliminates any domestic effect the Geneva Conventions might
have had in habeas cases, as the Eleventh Circuit correctly
held. SeeNoriegg 564 F.3d at 1296. In other words, to the
extent the Conventions wemnce self-egcuting, “Congress
has effectively unexecuted [them],” at least for habeas matters
of this kind. Curtis A. BradleyThe Military Commissions
Act, Habeas Corpus, and the Geneva Conventib®is Av. J.

INT'L L. 322, 341 (2007).

Nor does applying 8 5(a) to this dispute pose a
retroactivity problem. The relief Al-Bihani seeks is purely
prospective. He asks that we order his release from military
custody on the ground that hi®ntinued, future detention
would be unlawful. “When [an] intervening
statute . . . affects the proghy of prospective relief,
application of the new provision is not retroactiveé&ndgraf
v. USI Film Prods.511 U.S. 244, 273 (19949ee alsad. at
293 (Scalia, J., concurring judgment) (“Since the purpose
of prospective relief is to affethe future rather than remedy
the past, the relevant time fardging its retroactivity is the
very moment at which it is dered.”). Whether § 5(a) would
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apply retroactively to a civil casin which a plaintiff sought
damages for injuries predagj enactment of the 2006 MCA is
a question we need not address here.

Al-Bihani’'s Suspension Clause argument is likewise
meritless. Section 5(a) does not implicate the Suspension
Clause because it does notsgend the jurisdiction of the
federal courts to hear habeawllenges by detainees such as
Al-Bihani. Rather, by repdiag the domestic effect of the
Geneva Conventions in this cemt, 8 5(a) simply addresses
the substantive law that courts may apply to resolve habeas
petitions. SeeNoriega 564 F.3d at 1294 (8 5(a) does not bar
petitioners “from seeking habesalief,” but merely “changes
one substantive provision ddw upon which a party might
rely in seeking habeas reliefdf. INS v. St. Cyr533 U.S. 289
(2001).

Apart from the 1949 Geneva Conventions, Al-Bihani
does not rely on any treaties (@ittself-executig or non-self-
executing) that have been made by the U.S. President with the
concurrence of two-thirds othe U.S. Senate. The other
international-law sources he cites — the 1977 Additional
Protocols to the Geneva Conventions, Red Cross
commentaries, and writings amternational-law scholars —
may reflect or give rise toprinciples of customary
international law. And th@s customary-international-law
principles may in turn imposebligations on (praise policy
considerations for) the Unite®tates in its international
relations. The political branché&sus may decide to adhere to
those international-law normsBut absent inagoration into
a statute or a self-execodj treaty, such customary-
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international-law principles areot part of the domestic law
of the United States thatémforceable in federal court.

* * *

To sum up where we are so far: International-law
principles are not automatically part of domestic U.S. law
enforceable in federal courts. Congress and the President may
incorporate international-law principles into domestic U.S.
law via a statute (or binding egutive regulationpr a self-
executing treaty; and when they do so, federal courts will
afford that statute or self-executing treaty the full respect

" Even if international law were a judicially enforceable
constraint on the President’s authority under the AUMF and even if
international law prohibited detgéon of mere supporters of al
Qaeda, Al-Bihani’s argument that al Qaeda supporters cannot be
detained would be unavailing.An enemy belligerent may be
detained for the duration of these hostiliti€3eeHamdi 542 U.S.
at 518 (plurality opinion of O’Connor, J.) (interpreting scope of
AUMF’s detention authority). And in the Military Commissions
Act of 2006 and the Military Comissions Act of 2009, Congress
provided that the category of enemy belligerents includes those
who “purposefully and materiallgupported hostilities against the
United States or its coalition partners3ee MCA of 2006 sec.
3(a)(1), 8 948a(1)(A)(i), 120 Stat. at 2601; MCA of 2009, Pub. L.
No. 111-84, tit. 18, sec. 1802, § 948a(7)(B), 123 Stat. 2574, 2575
(codified at 10 U.S.C. 8§ 948a(7)(B)). A statute may of course
override pre-existing statutes, including any statutes that
incorporate international law. Therefore, as the panel opinion
explained, the Military Commissions Act definitively establishes
that those who purposefully and materially support al Qaeda may
be detained for the duration of the hostilities, regardless of what
international law might othense say about detention of such
supporters.SeeAl-Bihani v. Obama590 F.3d 866, 872 (D.C. Cir.
2010); contra Hamlily v. Obama616 F. Supp. 2d 63, 76 (D.D.C.
2009).
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ordinarily due to federal statutes. But international-law norms
that are not incorporated into either a statute or a self-
executing treaty — including norms reflected in the 1949
Geneva Conventions and théhet international-law sources
relied on by Al-Bihani — do nobave the status of domestic
U.S. law enforceable in federal courts.

Even though none of theternational-law sources Al-
Bihani relies on is part of aoestic U.S. law, Al-Bihani and
amici alternatively argue that courts must nonetheless apply
international-law principles in resolving cases under the 2001
Authorization for Use of Militay Force, Pub. L. No. 107-40,
115 Stat. 224. In particular, Aihani and amici contend that
we should interpret the AUMF ascorporating international-
law principles that limit the President’s authority under the
AUMF to wage war against al Qaeda and the Taliban.

On its face, this is a radical argument. Al-Bihani and
amici would have the Federal Judiciary limit the scope of the
President's war-making authority -Aot based on the
Constitution andhot based on express language in a statute or
self-executing treaty, but rather based on international-law
norms that have never been enacted into domestic U.S. law by
American lawmakers.

For the reasons set forth at length below, the argument
advanced by Al-Bihani and aon lacks merit: Congress has
broadly authorized the Presideatwage war against al Qaeda
and the Taliban. Neither the AUMF’s text nor its legislative
history suggests that Congress intended international-law
principles to limit the sope of that congressional
authorization. Congress often incorporatesrirggonal-law
principles into federal law; it dinot do so here. Courts must
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respect that decision. Congsehas also enacted a vast body
of domestic U.S. laws of warBut Congress has provided no
indication that it wants courts to freelance and go beyond
Congress’s direction by impog international-law limits on
the Executive. Moreover, th€harming Betsycanon of
statutory construction does na@uthorize courts to read
international-law limitations into the authority granted to the
President by the AUMF. The Supreme Court’s decision in
Hamdi v. Rumsfe|db42 U.S. 507 (2004), similarly does not
support Al-Bihani’'s submission.

A

Interpretation of a statute begi(and often ends) with its
text. SeeExxon Mobil Corp. v. Allapattah Servs., In645
U.S. 546, 567-68 (2005)amie v. U.S. Truste®40 U.S. 526,
534 (2004);Hughes Aircraft Co. v. Jacobspb25 U.S. 432,
438 (1999).

The text of the 2001 AUMF provides in broad terms:

[T]he President is authorized use all necessary and
appropriate  force  against those  nations,
organizations, or persons he determines planned,
authorized, committed, or aided the terrorist attacks
that occurred on September 11, 2001, or harbored
such organizations or persons, in order to prevent
any future acts of international terrorism against the
United States by such nations, organizations or
persons.

8 2(a), 115 Stat. at 224.

The AUMF specifies the enemies against whom the
President is authorized toausorce — namely, those nations,
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organizations, or persons the President deems to have
sufficient connection to the September"l4ttacks The
AUMF affords the President broad discretion with respect to
methods of force, use of military resources, timing, and
choice of targets — except, oburse, to the extent the U.S.
Constitution or other federal statutes or self-executing treaties
independently limit the President. In those respects, the
AUMF resembles several prior American war declarations
and authorizations, such as those during World WaiSHe,

e.g, Joint Resolution of Dec. 8, 1941, ch. 561, 55 Stat. 795
(“the President is hereby authorized and directed to employ
the entire naval and military forces of the United States and
the resources of the Government to carry on war against the
Imperial Government of Japan’Jpint Resolutio of Dec. 11,
1941, ch. 564, 55 Stat. 796 (sart@guage, substituting
“Government of Germany”)see alsoCurtis A. Bradley &
Jack L. GoldsmithCongressional Authorization and the War
on Terrorism 118 Hirv. L. Rev. 2047, 2083 (2005) (the
2001 AUMF “is as broad as autlimations in declared wars
with respect to the resourcesd methods it authorizes the
President to employ, and with respect to the purposes for
which these resources can be uséd”).

8 Under the language of the AUMF, al Qaeda is a permissible
target for the use of militaryforce because President Bush
determined that al Qaedhad planned and committed the
September 1M attacks. Similarly, the Taliban is a permissible
target under the AUMF because PresidBush determined that the
Taliban had harbored al Qaeda in Afghanistan.

® The 2001 AUMF is broader than certain other force
authorizations that have limitedettscope of authorized presidential
action by regulating the method of force, controlling the use of
military resources, setting limits on the timing, or dictating or
limiting the choice of targets. For example, in November 1993,
Congress authorized the Presidenuse the U.S. Armed Forces in
Somalia, but only through March 1994 and only for two specific,
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There is no indication in the text of the AUMF that
Congress intended to impose judicially enforceable
international-law limits on the President's war-making
authority under the AUMF. As explained in Part | of this
opinion, Congress has enacted many statutes — including war-
related statutes — that expressly refer to international law. But
unlike those statutes, the AUMEontains no reference to
international law. That omission is critically important here
because, as the Supreme QGoloas recognized, “Congress
knows how to accord domestic effect to international
obligations when it desires such a resulfedellin v. Texas
552 U.S. 491, 522 (2008). Congress did not do so in the
AUMF. So too, in enaatg the general War Powers
Resolution, Congress did not reguihe President to comply
with all facets of international law when commanding and
directing U.S. war effortsSee50 U.S.C. §§ 1541-1548.

The silence strongly suggests that Congress did not
intend to impose judiciallyenforceable international-law

limited purposes — protecting “United States personnel and bases”
and “securing open lines of communication for the free flow of
supplies and relief operations.” Department of Defense
Appropriations Act, 1994, Pub. L. No. 103-139, § 8151(b), 107
Stat. 1418, 1475-77 (1993).

% Thus, Al-Bihani’s argument #i the President’s detention
authority under the AUMF “derives from” international law is
wrong. Al-Bihani Opening Br. at 38. The President’s detention
authority under the AUMF deriveBom the text of the statute.
Even in the absence of specific congressional authorization,
moreover, the President’s authgrito detain at least non-citizen
enemies captured abroad also independently derives from Article |l
of the Constitution, as explainedid& in Part 11l of this opinion.
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constraints on the Presidentiar-making authority, including
on his detention authority.

1 Some have suggested that Congress’s use of the phrase “all
necessary and appropriate force” in the AUMF signaled an implicit
intent to bind the President toternational-law norms, apparently
on the theory that any act in violation of those norms would not be
“appropriate.” See, e.g.JORDAN J.PAUST, BEYOND THELAW: THE
BUSH ADMINISTRATION’S UNLAWFUL RESPONSES IN THE‘'WAR”

ON TERROR92 (2007); Ingrid Brunk Wuerttuthorizations for the

Use of Force, International Law, and ti&harming BetsyCanon

46 B.C. L. ReEv. 293, 325-26 (2005). That interpretation is
fundamentally at odds with how that and similar phrases have been
understood in American law.

For example, the U.S. Constitution endows Congress with
power to “make all Laws which shall be necessary and proper for
carrying into Execution” the “Powstvested by this Constitution in
the Government of the United States.” Art. I, § 8, cl. 18. For
nearly two centuries, the Supreme Court has interpreted the
Necessary and Proper Clause as giving Congress “broad power to
enact laws” that need only be “rationally related to the
implementation of a constitutionally enumerated poweldhited
States v. Comstock30 S. Ct. 1949, 1956 (201@geMcCulloch v.
Maryland 17 U.S. 316, 420-21 (1819).

Moreover, in the field of federal administrative law, Congress
has enacted numerous statutes authorizing agency action that is
“necessary and appropriate” to a certain eiske, e.g.7 U.S.C.

8 2(a)(1)(E)(i) (CTFC and SEC may issue certain “necessary and
appropriate” rules); 14 U.S.C. § 182(a) (Secretary of Homeland
Security “shall take such action as may be necessary and
appropriate to insure that” the Coast Guard does not discriminate
against women); 16 U.S.C. 8§ 1382(a) (Secretary of Commerce shall
prescribe certain “necessary and appropriate” regulations). Courts
generally have interpreted sudanguage as granting agencies
significant discretion.See, e.g.Turtle Island Restoration Network

v. Nat'l Marine Fisheries Sery.340 F.3d 969, 976-77 (9th Cir.
2003); Madison-Hughes v. Shalgl®0 F.3d 1121, 1128 (6th Cir.
1996).
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Rather, in ascertaining what the AUMF authorizes, courts
presume that Congress authorizkd Presidengxcept to the
extent otherwise prohibited by the Constitution or statutes, to
take at least those actions that U.S. Presidents historically
have taken in wartime — including killing, capturing, and
detaining the enemySeeDames & Moore v. Regad53 U.S.

654, 686 (1981) (when an Executive practice is “known to
and acquiesced in by Congress” over an extended period,
“Congress may be considerdd have consented to the
President’s action”) (quotation omitted}taig v. Agee 453

U.S. 280, 293-303 (1981) (finding *“congressional
acquiescence” in longstanding Executive practice of
withholding passports for tianal security reasons))nited

In light of this deeply rooted interpretive tradition, the words
“necessary and appropriate” in the AUMF — far from suggesting a
significant limitation on the Presidgs war powers — are more
naturally read as emphasizing the breadth of the authorizefiea.
Bradley & GoldsmithCongressional Authorizatiori18 HARV. L.

Rev. at 2081 (“It seems unlikely that Congress, which views the
Necessary and Proper Clause expansively, and has the most to gain
from a broad interpretation of the clause, would have used the
phrase ‘necessary and appropriate’ as a way to constrain
presidential authority.”)cf. Bragdon v. Abbott524 U.S. 624, 645
(1998) (Congress legislates agaitiee background of how certain
language has previously been interpreted by the other branches of
government); Lorillard v. Pons 434 U.S. 575, 580-81 (1978)
(same).

In any event, even if there we some reason to think that
Congress intended the words “necessary and appropriate” to
operate as a significant limit on tReesident’s discretion, there is
zero reason to conclude that Congress intendeihfemational-
law normsto define the term “approjte.” It is much more
plausible to think that Congress intended to underscore that the
President must operate within the confines of other U.S. laws
passed by CongresSeenfra Part II.C.
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States v. Midwest Oil Co236 U.S. 459, 474 (1915) (“the
long-continued practice [of the President], known to and
acquiesced in by Congress, would raise a presumption . . . of
its consent”);id. at 473 (“in determining the meaning of a
statute . . . weight shall lggven to the usage itself”).

B

Even assuming arguendo that the text of the AUMF is
ambiguous on this point — which it is not — the statute’s
legislative history provides nbint that Congress intended to
impose judicially enforceable international-law limitations on
the President's war-making thority, or on his lesser-
included detention authorityCf. Allapattah Servs.545 U.S.
at 568 (legislative history matte at most to the extent it
sheds “a reliable light on ¢h enacting Legislature’'s
understanding of berwise ambiguous terms”). On the
contrary, the House and Senate debates on the AUMF,
although necessarily brief ginethe urgent timing, contain
numerous statements indicating that Members of Congress
meant to grant the President broad authority in waging a
congressionally approved war. For example:

e “[T]he resolution before us. ... gives the President
flexibility as Commander in Chief to conduct military
operations as he sees fit.” 140NG. REC. 17,116
(2001) (statement of Rep. Hinojosa).

e “[W]e are giving the President the power to conduct a
war.” Id. (statement of Rep. Hunter).

e “[A]s the Commander in dkf, he should and does
have the power to put our American force to the best
use possible across the world.”Id. at 17,129
(statement of Rep. Gekas).
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e “Under our Constitution, the President of the United
States is commander in chief. When America is
attacked, he assumes the obligations of the
commander in chief.” Id. at 17,138 (statement of
Rep. Lofgren).

e “The resolution...reinforces and supports the
powers granted to the President in the Constitution as
Commander in Chief.”Id. at 17,145 (statement of
Rep. Levin).

e “This resolution gives the President the power to
conduct a war without repong to or consulting with
Congress.”ld. at 17,151 (statement of Rep. Stark).

e “Let us give our Commander in Chief all necessary
authority to put power behd our purpose . .. .ld.
at 17,041 (statement of Sen. McCain).

e “The [AUMF] permits the President wide latitude to
use force against the broad range of actors who were
responsible for the September 11 attackdd. at
17,047 (statement of Sen. Biden).

These statements and others like them reinforce the
AUMF’s plain text and do nandicate that Congress intended
to incorporate internationalsha principles as judicially
enforceable limitations on the President’s wartime authdtity.

12 A statement by Representative Clayton of North Carolina
has occasionally been cited asidence that Congress meant to
impose international-law limitson the President’s authority under
the AUMF. Such reliance is mistaken. Representative Clayton
stated: “The authorization we give the President today is not
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In striking contrast to # lack of references to
international lawin the congressional debates on the AUMF,
many in Congress did express thiitent that the President
act in accordance wittihe Constitutiorand extant and future-
enactedJ.S. statutes For example:

e “America is based on a Constitution and our
laws. . . . Nothing in theaesolution supersedes any
requirement of the War Powers Actld. at 17,123
(statement of Rep. DeFazio).

e “We must carry out military action within the
parameters of the Constitution and the War Powers
Act, as this resolution provides.”ld. at 17,125
(statement of Rep. Price).

e “I'm not willing to give President Bush carte blanche
authority to fight terrorismWe need to agree to fight
it together within traditional constitutional
boundaries.” Id. at 17,148 (statement of Rep.
Jackson).

unlimited. Congress will monitor progress of our military actions
and work with the President to ensure that our actions under this
resolution are necessary and appropriate, consistent with our values,
in conjunction with our friendand allies, and in accordance with
international laws.” 147 GNG. REC. 17,146. Representative
Clayton’'s statement on its facefleets only a desire for Congress

to “work with the President” irthe future to ensure compliance
with international law; it did noin any way suggest that the
authority granted in the AUMFwas subject to judicially
enforceable international-law limits. And no other statement in the
legislative record suggested that Members of Congress intended the
AUMF to incorporate judicially enforceable international-law
limits.
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e ‘|l want those responsible ffdhese heinous crimes to
be hunted down and held accountable — in full
compliance with our Constitution and our lawdd.
at 17,150 (statement of Rep. McGovern).

e “This joint resolution is bsed upon and is an exercise
of the Congress’ constitutional war powers role as
codified in the War Pows Resolution. It also
expressly confirms the coitidns on the exercise of
Executive power under that resolutiond. at 17,040
(statement of Sen. Levin).

e “[W]e must act within the confines of the
Constitution and the law. | believe that the resolution
before us achieves that goal. ... When we abide by
our Constitution and our law, we are as strong as we
possibly can be, and we are far stronger than the
malevolent force that we soon will engageld. at
17,041-43 (statement of Sen. Feingold).

The legislative debates preceding passage of the AUMF
show that Congress intended tsident to comply with the
Constitution and domestic U.S. law when waging war. But
the debates offer “no suggestion that Congress intended to
impose affirmative CIL [customary international law]
constraints on the President, much less judicially enforceable
CIL constraints.” Curtis A. Bradley, Jack L. Goldsmith &
David H. Moore, SosaCustomary International Law, and the
Continuing Relevance drie, 120 HRv. L. REv. 869, 931
(2007).
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As was noted in the legislative debates before passage of
the 2001 AUMF, Congress has enacted a considerable amount
of legislation limiting wartine actions by the Executive and
military. This comprehensive set of domestic U.S. laws of
war demonstrates that Congress knows how to control
wartime conduct by the Executive Branch. And it
underscores the illegitimacy obarts’ unilaterally restraining
the Executive’s war effort with additional international-law
restrictions that Congress ancde tRresident have not seen fit
to enact into domestic U.S. law.

When Congress passed the AUMF in 2001, it did so
against the background of axpansive body of domestic
U.S. law prohibiting wartime &ons by the Executive that
contravene American values. For example, in the War
Crimes Act, Congress criminaéd various wartime atrocities
constituting “grave breache®f Common Article 3 of the
1949 Geneva Conventions. Coegs subsequently clarified
that such breaches include murder (defined as killing a person
“taking no active part in the hoigies”), torture, biological
experimentation, mutilation, rapend hostage-taking. 18
U.S.C. §8 2441(c)(3), (d)(1). Another criminal statute
separately prohibits the commissiof torture outside of U.S.
territory, including by memberef the U.S. military. 1d. §
2340A. Likewise, in the Genocide Convention
Implementation Act, Congress criminalized acts of genocide
intended to “destroy, in whol®r in substantial part, a
national, ethnic, raciabr religious group.”ld. 8 1091(a).

These kinds of laws are natnew phenomenon. Since
early in the Nation’s history, @gress has enacted legislation
governing the conduct of the &sutive and the military in
war. In 1800, Congress padsdhe Articles for the
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Government of the Navy, prdiiting (among other things)
murder, theft, plunder, mistreatment of the crew of a captured
vessel, and mistreatment imhabitants of a portSeeAct of

Apr. 23, 1800, ch. 33, 8§ 1, arts. 9, 21, 26-27, 2 Stat. 45, 46,
48. In 1806, Congress enacted thrticles of War to govern

the U.S. Army, prohibiting @ong other things) violence
against civilians and malicious steuction of private property.
SeeAct of Apr. 10, 1806, ch. 20, arts. 32, 54, 2 Stat. 359, 363-
64, 366. In addition, in 1863, Congress passed a statute
expressly enumerating crimes, including murder, rape, and
wounding, that were punishablby court martial when
committed by military personnel in wartime — a prohibition
that was subsequently incorporated into the Articles of War.
Act of Mar. 3, 1863, ch. 75, § 30, 12 Stat. 731, &#&:U.S.

REv. STAT. § 1342, art. 58 (1875).

During the 18 and early 26 Centuries, Congress made
periodic amendments to the Articles of War and the Articles
for the Government of the Mg, and it repeatedly enacted
revised versions of both sets Afticles in their entirety.See
Act of July 17, 1862, ch. 204, §1, 12 Stat. 600, 600-06
(Articles for the Government of the Navy); UREV. STAT.

§ 1342 (1875) (Articles of War)d. § 1624 (Articles for the
Government of the Navy); U.JRev. STAT. § 1342 (2d ed.
1878) (Articles of War);id. § 1624 (Articles for the
Government of the Navy); Act of Aug. 29, 1916, ch. 418, 8§ 3,
39 Stat. 619, 650-70 (Articles &F/ar); Act of June 4, 1920,
ch. 227, subch. 2, 41 Stat. 75877812 (Articles of War).
When the United States Codes compiled ir1926, the Code
incorporated both the Articles of War and the Articles for the
Government of the Navy. See 10 U.S.C. 88 1471-1593
(1926); 34 U.S.C. § 1200 (1926).

In 1950, Congress enacted theifdrm Code of Military
Justice to revise and consolidate the Articles of War and the
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Articles for the Governmenof the Navy (as well as the
disciplinary laws of the Coast GuardSeeAct of May 5,
1950, ch. 169, 64 Stat. 107. The UCMJ was substantially
revised in 1968rad again in 1983SeeMilitary Justice Act of
1968, Pub. L. No. 90-632, 82 Stat. 1335; Military Justice Act
of 1983, Pub. L. No. 98-209, 97 Stat. 1393.

The UCMJ sets forth a detailed code of conduct for the
military. Among other things, hUCMJ — like the Articles it
replaced — prohibits members of the U.S. Armed Forces from
committing murder, manslaughter, or rape. 10 U.S.C. 88 918-
920. Those provisions apply to%J.soldiers’ conduct in war,
including both conduct directed toward civilians and conduct
directed toward enemy belligerents outside of actual
hostilities. For example, ih973 the Army Court of Military
Review upheld the court-martial conviction of First
Lieutenant William L. Calley, Jr. under the UCMJ for the
murder of “unarmed, unresistinyietnamese villagers at My
Lai. United States v. Calley46 C.M.R. 1131, 1165
(A.C.M.R. 1973).

Similarly, the UCMJ prohibits U.S. military personnel
from engaging in “cruelty toward, or oppression or
maltreatment of, any personulgect to [their] orders,”
including captured enemy permel. 10 U.S.C. 8 893. The
Court of Appeals for the Armed Forces has held that the
UCMJ imposes on U.S. service members an “affirmative duty
to protect the detainees undgineir] charge from abuse,”
which duty is “not affected bythe detainees’ “international
legal status.”United States v. Grang69 M.J. 104 (C.A.A.F.
2010) (upholding court-martial conviction under UCMJ for
maltreatment of detainees at military facility in Abu Ghraib,
Irag); see alsoUnited States v. Harman68 M.J. 325
(C.A.AF. 2010) (same)Jnited States v. Smitle8 M.J. 316
(C.A.A.F. 2010) (same).
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The UCMJ also guarantees a number of procedural and
substantive rights to prisonerdf war who are accused of
crimes and tried before coumsartial. Those rights include
appointment of counsel, equgbportunity to obtain witnesses
and evidence, judicial review, and protection against
compulsory self-incriminatiordouble jeopardy, and cruel and
unusual punishmentSeel0 U.S.C. 88 802(a)(9), (13), 818,
831, 838, 844, 846, 855, 867-867a, 870.

In addition to those statutes regulating conduct during
war, the War Powers Resolution was enacted by Congress in
1973. In its most pertinenprovision, the War Powers
Resolution prohibits the Piident from deploying U.S.
Armed Forces in hostile situatis for more than 62 calendar
days unless Congress specificalythorizes the deployment.
See50 U.S.C. §§ 1543(a), 1544().

Since passage of the AUMF in 2001, Congress has
enacted additional legislation regulating the Executive’'s
conduct of the war. These steds reveal that Congress has
repeatedly responded with nevgilgation addressing some of
the unique issues posed by a war against a non-uniformed
enemy. These statutes fumthdemonstrate that Congress
knows how to legislate wardeted restrictions on the
Executive — and does not need or intend for the courts to
impose new international-law-based restrictions. For
example, as part of the Detainee Treatment Act of 2005,
Congress provided in broad terthsit “[n]o individual in the
custody or under the physicabrdrol of the United States
Government, regardless of nationality or physical location,

13 Many Administrations havquestioned the constitutionality
of the War Powers Resolution, bthat is not relevant for this
discussion.
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shall be subject to cruel, inhiam, or degrading treatment or
punishment” and that military detainees in the custody or
control of the Department of Defense shall not be subject to
methods of interrogation not spiécally authoized in the
Army Field Manual on Inteijence Intermgation. 88 1002-
1003, Pub. L. No. 109-148, div. A, tit. 10, 119 Stat. 2739,
2739-40 (codified at 10 U.S.C. § 801 note and 42 U.S.C.
§ 2000dd). And in the Military Commissions Acts of 2006
and 2009, Congress guaranteed unprivileged enemy
belligerents many of the sammocedural and substantive
rights the UCMJ affords to prisoners of waseelO U.S.C.

88 948b(a), 949c(b), 949h, 949j, 949s, 950g, 950h. In the
2006 MCA, Congress also updated the War Crimes Act to
clarify which violations ofCommon Article 3 of the 1949
Geneva Conventions are punishable as war crimes under
domestic U.S. law.SeeMCA of 2006, Pub. L. No. 109-366,
sec. 6(b), 120 Stat. 2600, 2633-35 (amending 18 U.S.C.
§ 2441)

* The numerous statutory limitations on the wartime actions
of the Executive Branch are supplemented by a variety of legally
binding regulations that the Executive Branch itself has long
promulgated to govern the wartime activities of the U.S. Armed
Forces. In 1863, President Lincoln famously issued General Orders
No. 100, more commonly known as the Lieber Co8eeGeneral
Orders No. 100: Instructions for the Government of Armies of the
United States in the Field (Apr. 24, 18683printed in RICHARD
SHELLY HARTIGAN, LIEBER' S CODE AND THE LAW OF WAR 45-71
(1983).

Today, for example, Army Regulation 190-8 governs the
treatment of enemy prisoners of war and other detainees in the
custody of the U.S. Armed Force§eeEnemy Prisoners of War,
Retained Personnel, Civilianternees and Other Detainees, Army
Reg. 190-8 (Oct. 1, 1997).

When Congress passes a war-authorizing statute like the
AUMF, such regulations — like the statutes described in the text
above — form part of the domistJ.S. law of war background
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This extensive body of domesU.S. laws of war shows
that Congress knows how to pmse limits on the wartime
conduct of the Executive Branch amit wants to do so. To
the extent Congress has not séle@ need to regulate every
last aspect of the President’s waging of war, we can assume
that Congress has confidence time President’s ability to
exercise his discretion approgely — and if it loses such
confidence, Congress may act anew to further limit that
presidential discretion, ashias done on numerous occasions.
SeeAgee 453 U.S. at 291-92¢f. Chevron U.S.A. Inc. v.
Natural Res. Def. Council, Inc467 U.S. 837, 842-45 (1984).
For present purposes, the critical point is this: The significant
body of laws regulating the Executive undermines any
argument that Congress silently intended for U.S. courts to
impose additional limitations oime Executive’s conduct of a
congressionally authorized war effo That is especially true
with respect to limitations based on international-law norms
that Congress and the Pre=sitl have chosen not to
incorporate into domestic U.S. law.

This expansive collection of domestic U.S. laws of war
also answers Judge Williamsbncern that it “would be an
odd member of Congress who supposed that in authorizing
the use of military force he waembracing uses equivalent to
all such uses that have ever occurred: think Nanking 1937-38;
Katyn 1940; Lidice 1942; My Lai 1968.” Williams Op. at 2-

3. When a war-related practicetisily subject to universal,
worldwide condemnation to the degree Judge Williams seems

against which Congress legislate3.o be sure, the Executive is
always free to change its regulations, but the existence of these
longstanding regulations is not irrent when attempting to divine
whether Members of Congress in 2001 actually intended for
international law to operate as additional judicially enforceable
constraint on the President.
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to contemplate, it typically also contravenes American values,
and Congress and theeBident in turn haveended to ban the
practice. The historical mcities Judge Williams invokes,
such as rape, torture, and tkeling of civilians, are all
prohibited by the domestic U.Saws described above.
Notably, Judge Williams points to no examples of violations
of international law that ar contrary to fundamental
American values but are notrehdy independently prohibited
by domestic U.S. law.

Contrary to Judge Williams’ implication, however, it has
not been Congress’s sdtintent or practice to rely on federal
courts to pick and choosedditional international-law
principles to constrain the Executive. Judge Williams cites no
evidence to support his viewhat Members of Congress
actually intended as much whérey voted on September 14,
2001.

D

Up to this point, my argument about the AUMF and
international law has beenraightforward: Congress knows
how to regulate U.S. warfferts, and it has done so
extensively on many occasioreseating an elaborate body of
domestic U.S. laws of war. And furthermore, Congress
knows how to reference international law when it so chooses.
The AUMF does not reference international law, nor is there
any indication in the legislatey debates of a congressional
intent to incorporate international law into the AUMF.
Therefore, we should intergréghe AUMF's textual silence
with respect to international law as indicative of a
congressional intent not tampose judicially enforceable
international-law limits on the President's war-making
authority. Under this approach, the default presumption is
that international law is not a judicially enforceable limit on a
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President’'s wartime authoritynless Congress expressly says
itis.

Al-Bihani and amici seek to flip that default presumption
by invoking the Charming Betsy canon of statutory
construction. According to ér articulation of that canon,
ambiguities in federal statutes must be interpreted in accord
with international-law norms that are not themselves domestic
U.S. law. SeeMurray v. Schooner Charming Betsy U.S.

64, 118 (1804)see alsORESTATEMENT (THIRD) OF FOREIGN
RELATIONS LAW OF THE UNITED STATES § 114 (1987). Al-
Bihani and amici thus argue that international law is a
judicially enforceable limit on the President’s authority under
a wgr-authorizing statutenless Congress expressly says it is
not

15 When courts construe ambiguous statutes to conform to pre-
existing statutes or self-executing treaties, whare part of
domestic U.S. law, courts are not applyi@gparming Betsybut
instead are applying a different canon of construction: the familiar
presumption against implied repealSee Nat'l Ass'n of Home
Builders v. Defenders of Wildlif®51 U.S. 644, 662-63 (2007) (the
Court “will not infer a statutory repeal” unless Congress’s intention
is clear); Trans World Airlines, Inc. v. Franklin Mint Corp466
U.S. 243, 252 (1984) (refusing to find “implicit repeal” of self-
executing treaty in “ambiguous congressional action”).

It is uncontroversial that courts must apply the presumption
against implied repeal when interpreting the AUMF.Hemdan v.
Rumsfeldfor example, the Supreme Court held that the AUMF did
not impliedly repeal a pre-existing federal statute — Article 21 of the
Uniform Code of Military Justice, 10 U.S.C. § 821 — because
“[rlepeals by implication are not favored.” 548 U.S. 557, 593-95
(2006) (quotingex parte Yerger75 U.S. 85, 105 (1869)).

But the fact that courts must interpret the AUMF not to
implicitly repeal pre-existinglomestic U.S. lawbviously does not
mean that courts must interpret the AUMF consistently with
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Al-Bihani's argument is flawed for any of three
alternative reasons discussed kela order from broadest to
narrowest. First, aftérie, Sosa andMedellin courts should
not invoke theCharming Betsycanon to conform federal
statutes to non-self-exemg treaties or customary
international law. Second, even if tBharming Betsyganon
carries weight in some such cases, it is not properly invoked
against the Executiveto conform statutes to non-self-
executing treaties or customary international law. Third, even
if use of theCharming Betsycanon is proper against the
Executive in some cases, itimproper when the statute at
issue isa congressional auth@ation of war

1

As an initial matter, Al-Bihani’s invocation @harming
Betsyfails because he wants courtsalter their interpretation
of the AUMF based on non-self-executing treaties and
customary international law.

After Erie, and particularly aftethe Supreme Court’s
recent decisions isosaand Medellin there is no legitimate
basis for courts to alter theirt@rpretation of federal statutes
to make those statutes comh with non-self-executing
treaties and customary international law, given that those
sources lack any status as domestic U.S. law.

With respect to non-self-exuting treaties, there is a
strong inference that Cong® deliberately chose not to
incorporate such treaties into domestic U.S. law. Every non-
self-executing treaty to which the United States is a party has

international-law norms that Congress has not incorporated into
domestic U.S. law.
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been presented to and concuriedby the Senate, as required
by the U.S. Constitution. Thus, courts can presume that
Congress is fully aware of thieternational commitments and
obligations that such treatieembody. The fact that the
Senate has concurred in a notf-sgecuting treaty — thereby
making it binding on the UnitedStates as a matter of
international law and obligation — but Congress has not
passed a statute to implement the treaty domestically,
indicates that Congress did notiwahose norms to be part of
domestic U.S. law. It therel®ermakes sense to conclude that
Congress would not want coutts smuggle those norms into
domestic U.S. law through the back door, by using them as a
basis to alter judicial interpretation of a federal statusee
Medellin 552 U.S. at 522 (“Congress knows how to accord
domestic effect to internatnal obligations [in a non-self-
executing treaty] when it desires such a resufQnd for
Animals, Inc. v. Kempthorne&72 F.3d 872, 880 (D.C. Cir.
2006) (Kavanaugh, J., concurring).

As to customary international law, the problems with
applyingCharming Betsyre equally substantial. There was a
good argument for interpreting si#gs in light of customary
international law in the days befoEie, when customary-
international-law principles we considered part of the
general common law that all fedé courts could enforce.
See, e.g.John F. ManningDeriving Rules of Statutory
Interpretation from the Constitutipnl01 @Lum. L. REv.
1648, 1680 n.146 (2001) (“To the extehat courts applying
the law of nations believed that they were implementing a
preexisting body of customary law, they may have felt
somewhat greater freedom to exercise such independent
common law powers in relation to statutes.”). Ate and
particularly afterSosa however, it is clear that customary-
international-law norms, like noself-executing treaties, are
not part of domestic U.S.Ma Congress has incorporated
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customary international law into domestic U.S. law on
numerous occasions, including in statutes related to war.
Thus, when Congress does not tacincorporate those norms
into domestic U.S. law, such non-incorporation presumably
reflects a deliberate congressiordioice. And it likewise
makes sense to conclude tRaingress would not want courts
to smuggle those norms into domestic U.S. law through the
back door by using them tosave question®f American
law. As the Seventh Cin@t has stated, use of ti&harming
Betsy canon “so as to effectively incorporate customary
international law into federaktatutes when the political
branches of our governmentnay have rejected the
international law at issue seems dubious at beSampson v.
Federal Republic of German250 F.3d 1145, 1153 (7th Cir.
2001); see alsoCurtis A. Bradley & Jack L. Goldsmith,
Customary International Law as Federal Common Law: A
Critique of the Modern Positign110 HiRv. L. Rev. 815,
871-72 (1997) (affording customary international law its
proper status is arguablinconsistent with theCharming
Betsycanon); Curtis A. BradleylThe Charming BetsyCanon
and Separation of Powers: Retking the Interpretive Role of
International Law 86 G:o. L.J. 479, 536 (1997) (“the
redefinition of federlacourt power afteErie” “compel[s] re-
examination of” theCharming Betsycanon); Note,The
Charming Betsy Canon, Separation of Powers, and
Customary International Law121 HaRv. L. Rev. 1215,
1221-22 (2008) (“courts arguabbljiolate the separation of
powers when they cabin congsemal lawmaking power with

a canon that draws force from a body of law that has no
constitutional origin and dsenot promote any competing
constitutional value™}®

16 Some maintain that Congress would want a court to alter its
interpretation of a statute based on a non-self-executing treaty or
customary international law. There is no persuasive evidence to
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support that romantic view of congressional intent. To begin with,
the best — and only reliable — evidence of congressional intent is
what Congress chooses to enact idtonestic U.S. law. Because
Congress regularly acts to incorporate principles derived from non-
self-executing treaties and customary international law into
domestic U.S. law, we can assume that it acts deliberately when it
chooses not to do so.

Moreover, recent decades have seen mounting extra-statutory
evidence that “compliance with imteational law is often not the
political branches’ paramount concern.” Bradl@e Charming
Betsy Canon 86 Gz0. L.J. at 518. To take one recent example: In
Medellin the Supreme Court recognized that the United States had
an international-law obligation teomply with the International
Court of Justice’'sAvena decision holding that certain U.S.
prisoners, including Medellin, we entitled to review and
reconsideration of their convictions and senten@&=e552 U.S. at
504, 508, 520. But Congress did not act on a bill that would have
implemented theAvenadecision domestically, and Medellin was
put to death by the State of TexaSeeMedellin v. Texgsl29 S.

Ct. 360, 361 (2008) (per curiam) (possibility that Congress might
implementAvenathrough domestic legislation was “too remote to

justify” a stay of execution, given that Congress had “not
progressed beyond the bare introduction of a bill"); Jeremy
Lawrence,Treaty Violations, Section 1983, and International Law

Theory 16 Swv. J.INT'L L. 1, 23-24 (2010).

Evidence like this — and there asgood deal of it — makes it
difficult to plausibly maintain that courts vindicate any realistic
notion of actual congressional intdayt altering their interpretation
of statutes to conform to non-self-executing treaties or customary
international law. Indeed, if anything, there seems to be evidence
that Congress affirmatively distrusts certain international legal
organizations. For example, in 2004, the House of Representatives
passed a resolution stating that it:

(4) deplores —

(A) the misuse of the International Court of
Justice (ICJ) by a plurality of member nations of the
United Nations General Assembly for the narrow
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After Erie, and particularly afterSosa and Medellin
courts should not invoke th€harming Betsycanon to
conform federal statutes toon-self-executing treaties and
customary international W& Invocation of theCharming
Betsycanon in such circumstances constitutes an “indirect,
‘phantom’ use of internationdw” that can “have the same
effect as direct incorporatioof international law.” Bradley,
The Charming BetsyCanon 86 G:o. L.J. at 483. Applying
Charming Betsyo customary international law and non-self-
executing treaties would create an “international law-based,
guasi-constitutional ‘enumbra’ that crowds out and inhibits
congressional lawmaking.” NoteThe Charming Betsy
Canon 121 HrRrv. L. Rev. at 1222;cf. Daniel J. Freeman,
The Canons of Warll7 YALE L.J. 280, 321 (2007) (“If the
international law provision is natlearly enforceable — either
through integration in a statutor express self-execution —
then international law yields. However, if international law is
domestically implemented oredrly self-executing, then the
AUMF should not overrule it .. . . .").

political purpose of advancing the Palestinian

position on matters Palestinian authorities have said

should be the subject of negotiations between the
parties; and
(B) the July 9, 2004 advisory judgment of the

ICJ, which seeks to infringe upon lIsrael’s right to

self-defense, including under Article 51;

(5) regrets the ICJ's advisory judgment, which is
likely to undermine its reputation and interfere with a
resolution of the Palestinian-Israeli conflict; [and]

(6) commends the President and the Secretary of
State for their leadership in marshaling opposition to the
misuse of the ICJ in this case[.]

H.R. Res. 713, 108th Cong. (2004).
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The Supreme Court’'s case law sirf€ge is consistent
with this limited role for international law as a device for
interpreting ambiguous federalasittes. In the seven-plus
decades since the Supreme Court’s landmark 1938 decision in
Erie, the Court has invokedCharming Betsy only
sporadically. It has done so lend support t@a distinct and
far narrower canon of statutomgonstruction: the rule that
absent a clear statement from Congress, federal statutes do not
apply outside the United States. This is often called the
presumption against extraterritorialitySeeF. Hoffmann-La
Roche Ltd. v. Empagran S,A42 U.S. 155, 164-65 (2004)
(Sherman Act did not apply toreign effects of price-fixing
conduct);McCulloch v. Sociedad Nacional de Marineros de
Honduras 372 U.S. 10, 21-22 (1963fNational Labor
Relations Act did not apply tforeign-flag vessel employing
alien seamen)lLauritzen v. Larsen345 U.S. 571, 577-78
(1953) (Jones Act did not apply to injuries sustained by alien
seaman aboard foreign-flag vessel in foreign waters).

Those extraterritoriality cases constitute a unique
category. As the Court hagcognized, special concerns
counsel against applying domesticS. law extraterritorially
because doing so can often conflict with the laws of another
sovereign. In such sittians, the presumption against
extraterritoriality serves ngtist to honor the United States’
international-law obligationsas a general matter, but to
“avoid or resolve conflicts between competing laws”
established by two sovereign natiorisauritzen 345 U.S. at
582; see alsoHoffmann-La Roche542 U.S. at 164-65
(presumption “helps the poteallly conflicting laws of
different nations worktogether in harmony”);Sociedad
Nacional 372 U.S. at 21 (“concurrergpplication” of U.S.
and foreign law to the same conduct would create a
“possibility of international disard”). The Court’s citation of
Charming Betsyin cases applying the presumption against
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extraterritoriality does notupport invocation of the canon
outside of that narrow contextCf. Gov't Cert. Opp. Br. at
12-13,Koyo Seiko Co. v. United Statégl3 U.S. 976 (2004)
(Solicitor General arguing that “cases applyi@farming
Betsy have...involved avoidance of ‘unreasonable
interference with the sovegg authority of other nations™)
(quotingHoffman-La Roche542 U.S. at 164Y’

In short, neither judicial spect for international law nor
available evidence regarding aaticongressional intent nor
postErie Supreme Court precedent justifies use of the

" In Weinberger v. Rossi456 U.S. 25 (1982), the Court
considered a statute that prohibited employment discrimination
against U.S. citizens on U.S. military bases overseas unless such
discrimination was permitted by “treaty.” Based on a variety of
considerations including precedent, foreign policy implications, and
legislative history, the Court camged the term “treaty” in the
statute to include congressionakextive agreements with foreign
nations, and thus concluded thas 8tatute did not override a prior
congressional-executive agreement with the Philippindsat 28-

36. The Court also cite@harming Betsyn passing, but the case
did not concern a statute’s interaction with customary international
law or a non-self-executing treaty; rather, it concerned a statute’s
interaction with a congressionalaoutive agreement, the language
of which made the agreement seteeuting and thus domestic U.S.
law. Seeid. at 26-27 & n.2 (agreement was made pursuant to
statute and provided that the “United States Armed Forces in the
Philippines shall fill the needs for civilian employment by
employing Filipino citizens”) (emphasis addedj; Medellin 552

U.S. at 508-09. Therefore, althouglVeinberger may have
implicated the presumption against implied repeal, it did not
concern the application of thgharming Betsyanon to customary
international law or non-self-executing treaties.
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Charming Betsganon to conform feddratatutes to non-self-
executing treaties or customary international Yaw.

2

Even if one disagrees with that first point about
Charming Betsythere is an alternative (and far narrower)
reason why theCharming Betsycanon does not apply to
interpretation of the 2001 AUMF: Theharming Betsyganon
may not be invokedgainst the Executiv® conform statutes
to non-self-executing treaties oustomary interational law.

The basic reason is that the Executive — not international law
or an international tribunal — possesses the authority in the
first instance to interpret angious provisions in statutes and
to determine how best toweigh and accommodate
international-law principles notlearly incorporated into a
statute.

8 To be sure, a U.S. court interpreting a federal statute or
constitutional provision can look #te reasoning of a foreign or
international tribunal on a similar issue. As Justice Ginsburg
recently pointed out, although “foreign decisions do not rank as
precedent” for U.S. courts, “theyuld be informative in much the
same way as one might gain knowledge or insight from reading a
law review article.” Ruth Bade®insburg, “A decent Respect to
the Opinions of [Human]kind”: The Value of a Comparative
Perspective in Constitutional Adjudication, Address to the
International Academy of Comgaive Law (July 30, 2010). A
U.S. court examining and giving “respectful attention” to the
reasoning of a non-U.S. tribunal is, of course, entirely different
from a U.S. court either (i) saying that international law is itself
domestic U.S. law or (ii) altering its interpretation of a statute or
constitutional provision so as to conform domestic U.S. law to
international or foreign law.
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Since Erie, the Supreme Court has never invoked the
Charming Betsyanon to decide a case against the Executive.
The Ninth Circuit has explained why courts should not do so.
SeeUnited States v. Corep32 F.3d 1166, 1179 n.9 (9th Cir.
2000).

As Judge Kozinski stated @orey, a primary purpose of
the Charming Betsycanon is to avoid having &ourt
“embroil[] the nation in a foreign policy dispute unforeseen
by either the President or Congres&l! But when the action
that allegedly violates international law is taken by the
Executive, courts can “presume that the President has
evaluated the foreign policyonsequences” of that action
“and determined that it serves the interests of the United
States.” Id.; see alscARC Ecology v. U.S. Dep't of the Air
Force 411 F.3d 1092, 1102 (9th Cir. 2005) (same).

Importantly, if courts “construe an authorizing statute
like the AUMF to permit the Pratent to violate international
law,” those courts “would not bglacing the United States in
violation of international law.Rather, such a violation would
occur, if at all, only after # Executive Branch, which is both
politically accountableand expert in foreign relations, made
an independent judgment to exercise the authority conferred
by Congress in a way that vatéd international law.”
Bradley & Goldsmith, Congressional Authorization118
HARV. L. REv. at 2098 n.226.

Other judicial decisions hawegreed that the Executive’s
interpretation of an ambiguous statute should trump the
Charming Betsycanon and any lurking international-law
norms. For example, the Federal Circuit stated in a
Commerce Department caselff'[Commerce’s interpretation
of its statutory power falls ihin the range of permissible
construction . . . that ends our inquiry on this branch of the
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case. ... [E]ven if we were convinced that Commerce’s
interpretation conflicts with the [General Agreement on
Tariffs and Trade], which were not, the GATT is not
controlling.” Suramerica de Aleaciones Laminadas, C.A. v.
United States966 F.2d 660, 667 (Fed. Cir. 1998ge also
Timken Co. v. United State854 F.3d 1334, 1343-44 (Fed.
Cir. 2004),cert. denied sub nonKoyo Seiko C9.543 U.S.
976.

Scholars have likewise maintained tl@tarming Betsy
should not trumpChevron or Chevronlike deference with
respect to violations of noself-executing treaties and
customary international law, girethat “[v]iolations of those
forms of law, after all, do not substantially implicate domestic
legal continuity; instead, theymplicate foreign relations
issues that would seem tollfavithin the expertise of the
executive branch.” Curtis A. Bradley, Chevr@reference
and Foreign Affairs86 VA. L. REv. 649, 689 (2000)see also
Mary Jane AlvesReflections on the Current State of Play:
Have U.S. Courts Finally Decided To Stop Using
International Agreements and paats of Intermtional Trade
Panels in Adjudicating ternational Trade Cases?7 TuL. J.
INT'L & Cowmp. L. 299, 315 (2009) (“an agency’s
interpretation of a silent ambiguous statute” should not be
rejected undeCharming Betsymerely because the agency’s
interpretation conflicts with a non-self-executing treaty);
Kristina  Daugirdas, International Delegations and
Administrative Law66 MD. L. Rev. 707, 748 (2007) (in light
of Chevron courts applying Charming Betsyin cases
involving the Executive should éad ambiguous statutes to
permit (but not to require) agencies to take actions that are
necessary to comply with international legal obligations”);
Arwel Davies,Connecting or Compartmentalizing the WTO
and United States Legal Systems? The Role oflia@ming
Betsy Canon 10 J.INT'L Econ. L. 117, 143 (2007)
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(Charming Betsyshould “not be used to vacate agency
interpretations”).

Put another way, Congress shauthority in the first
instance to incorporate international-law norms into a statute.
When Congress has not done so, the Executive still has
authority to construe ambiguities in the statute so as not to
violate international-law norms Absent action by either
Branch to incorporate or abide by international-law norms,
however, by what authority can courts force those norms on
the political branches?

In sum, when Congress has broadly authorized the
President to take certain actions, and that broad authorization
encompasses actions that might in turn violate international
law, courts have no legitimateasis to invoke international
law as a ground for secomgiessing the President’s
interpretation.”

¥ To the extent some might find the opinions of foreign or
international tribunals helpful in assessing American law, | note as
a point of comparison that the United Kingdom's Law Lords have
reached the same conclusion with regard to the British equivalent of
the Charming Betsganon. In a 1991 decision, the Lords ruled that
Britain’s canon of construction requig courts to interpret statutes
to conform with international V& could not be applied to limit
executive action.SeeR v. Sec’y of State for the Home Dep't, Ex
parte Brind [1991] 1 A.C. 696, 748 (H.L.) (opinion of Lord
Bridge) (“where Parliament has conferred on the executive an
administrative discretion without indicating the precise limits
within which it must be exercised, to presume that it must be
exercised within” limits set by international law “would be a
judicial usurpation of the legislative function”)d. at 761-62
(opinion of Lord Acker) (where a statutory grant of authority to the
Secretary of State “contains within its wording no fetter upon the
extent of the discretion it gives,” the Secretary’s failure to comply
with international law does not “render[] his decision unlawful”; a
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3

Even if one disagrees with both preceding points about
Charming Betsy there is another alternative (and still
narrower) reason why th€harming Betsycanon does not
apply to interpretatiorof the 2001 AUMF. TheCharming
Betsycanon may not be invoked against the Executvenit
the scope of a congressional authorization of wdhat is, to
limit a war-authorizing statut® make it conform with non-
self-executing treaties and customary international law.

The Supreme Court has never held that @marming
Betsycanon applies to a statute that authorizes the President
to use military force against a foreign enemy. For good
reason. Applyingcharming Betsyo a statute like the AUMF
would contravene the well-eslsshed principle that the
Judiciary should not interfere when the President is executing
national security and foreign relations authority in a manner
consistent with an express coegsional authorization (that is,
in Justice Jackson'¥oungstownCategory One), at least
unless there is a separatmstitutional limitation.

To the extent there is ambiguity in the AUMF, that
ambiguity should be addressed in the first instance by the
President, not by internationaltaor internatimal tribunals.

As Justice Jackson stated in his histdf@ngstowropinion,
courts should “indulge the widest latitude of interpretation to
sustain [the President’s] exclusive function to command the
instruments of national force, at least when turned against the
outside world for the security of our societyYoungstown

contrary conclusion would incorporate international law “into
English domestic law by the back door”).
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Sheet & Tube Co. v. SawyeB43 U.S. 579, 645 (1952)
(Jackson, J., concurring).

That bedrock tenet of jucial restraint has been
articulated by the Supreme Court in numerous cases. As the
Court stated quite plainly iBepartment of the Navy v. Egan
for example, “unless Conge specifically has provided
otherwise, courts trattbnally have been reluctant to intrude
upon the authority of the Executive in military and national
security affairs.” 484 U.S. 518, 530 (1988ge alsadDames
& Moore, 453 U.S. at 678 (“failuref Congress specifically
to delegate authority does notsfecially . . . in the areas of
foreign policy and national sedty,” imply ‘congressional
disapproval’ of action taken bthe Executive”) (quotation
omitted); Agee 453 U.S. at 291 (“inthe areas of foreign
policy and national security . congressional silence is not to
be equated with congressional disapprovaliijted States v.
Curtiss-Wright Export Corp. 299 U.S. 304, 322 (1936)
(courts should “hesitate long foee limiting or embarrassing”
the President’s exercise of foreign relations authority pursuant
to a congressional authong statute) (quotation and
emphasis omitted};f. Chevron 467 U.S. at 842-4%.

% Courts sometimes construe the scope of congressional
authorization more narrowly withespect to war-related activities
against U.S. citizens, in parétause of the constitutional avoidance
canon. See Ex parte Endp 323 U.S. 283, 300 (1944) (“In
interpreting a wartime measure we must assume . . . . that the law
makers intended to place no greater restraint on the citizen than was
clearly and unmistakably indicated by the language they used.”).
But seeHamdi 542 U.S. at 547 (Souter, J., concurring in part,
dissenting in part, and concurring in judgment) (arguing that
plurality had failed to construRUMF narrowly with regard to an
American citizen detainee)id. at 574 (Scalia, J., dissenting)
(same).
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That deeply rooted tradition giidicial restraint when the
President is executing national security or foreign affairs
statutes pursuant to a broashgressional authorization stems
from at least three interpretive sources — one based on basic
tenets of statutory interpretation and the tripartite separation
of powers; one based on Artidleof the Constitution and the
constitutional avoidance canoand one based on prudential
considerations.

First, as to statutory interpretation, the Supreme Court
has recognized that Congress, for reasons of practical
necessity and efficiency, oftassigns broad authority to the
Executive in the areas of national security and foreign policy.
As the Court has noted, the field of national security and
foreign affairs presents “imptant, complicated, delicate and
manifold problems.” Curtiss-Wright 299 U.S. at 319. And
“Congress cannot anticipate and legislate with regard to every
possible action the President nfayd it necessary to take or
every possible situation in which he might actDames &
Moore, 453 U.S. at 678. Moreover, the President, “not
Congress, has the bettaspportunity of knowing the
conditions which prevail in forgn countries, and especially
is this true in time of war.”Curtiss-Wright 299 U.S. at 320.
Therefore, “Congress — in giwy the Executive authority over
matters of foreign affairs — must of necessity paint with a
brush broader than that it stomarily wields in domestic
areas.” Agee 453 U.S. at 292 (quotation and emphasis
omitted); see alsoCurtiss-Wright 299 U.S. at 320 (foreign
affairs statutes “must often accdalthe President a degree of
discretion and freedom from st&bry restriction which would
not be admissible were dontiesaffairs alone involved”)cf.
Egan 484 U.S. at 529 (“protectioof classified information
must be committed to the broad discretion of the agency
responsible” because “an oulsi non-expert body” is not
competent to make or evaluate such judgments).
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Courts are thus rigly hesitant to cortsue foreign affairs
statutes more narrowly than the text indicates, lest they
inadvertently contravene Congress’s prudent and reasonable
decision to afford the President broad discretion in sensitive
and difficult-to-predict national security issues. Put simply,
Congress knows how to limit é¢hExecutive’s authority in
national security and foreign ly; there is no reason or
basis for courts to strain o so absent such congressional
direction.

Secondthis traditional deference in interpreting national
security statutes also findsupport in the constitutional
avoidance canon. In the domain of foreign relations and
military affairs, the President possesses at least some Article
Il authority to act even withoutongressional authorization,
as explained more fully in Part Il belovieee, e.gEgan 484
U.S. at 529-30Curtiss-Wright 299 U.S. at 320. Indeed, in
the text of the AUMF itselfCongress acknowledged that the
President has independent constitutional authority to act
without congressional authorization defense of the Nation.
See AUMF pmbl., 115 Stat. at 224 (“the President has
authority under the Constitution to take action to deter and
prevent acts of international terrorism against the United
States”);see alsoWar Powers Resolution § 2(c), 50 U.S.C.
§ 1541(c) (President as Commander in Chief has
“constitutional power[]” to introduce U.S. Armed Forces into
hostilities without congressionaluthorization in response to
an “attack upon the United States, its territories or
possessions, or its armed forces”). That point is perhaps best
exemplified in recent histgr by a number of significant
military actions taken by President Clinton without
congressional authorization, suas his bombing of suspected
al Qaeda targets in Afghanistan and Sudan in 1998.
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Courts are therefore propengluctant to construe broad
national security statutes like the AUMF more restrictively
than their statutory text, lest the courts interfere with the
President’'s independent constittmal authority or have to
confront difficult constitutionauestions regarding the scope
of the President's Article 1l authority to act without
congressional authorization. See Cass R. Sunstein,
Administrative Law Goes to Wat18 HiRv. L. REvV. 2663,
2670-71 (2005) (“statutory amtments involving core
executive authority” — such abe “authority to protect the
nation when its security is thatened” — “should be construed
hospitably to the President so @savoid theconstitutional
difficulties that a narrow construction would introducesge
also Bradley & GoldsmithCongressional Authorizatioril8
HARv. L. REv. at 2098 (questioning whether tiarming
Betsy canon should apply to “arant of discretionary
enforcement authority to the President” that “overlaps with
the President’s independesunstitutional powers”); WLIAM
N. ESKRIDGE, JR., DYNAMIC STATUTORY INTERPRETATION
325 (1994) (describing “[gper-strong rule against
congressional interference withe president’suthority over
foreign affairs and national security”).

Third, prudential considerations likewise suggest that
Charming Betsyis inapposite whercourts interpret war-
authorizing statutes. Camnging the AUMF to create
judicially enforceable inteational-law constraints on the
President’'s war-related authority would require the Judiciary
to make highly subjective policy judgments that it is not well-
suited to make — and should noake absent congressional
direction. The President’s executiof foreign affairs statutes
often “requires judgments gfolicy and principle, and the
foreign policy expertise of th executive places it” — not
courts — “in the best position to make those judgments.” Eric
A. Posner & Cass R. Sunstein, Chevzorg Foreign
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Relations Law116 YaLe L.J. 1170, 1176 (2007%eeid. at
1205-07.

Many international-law norms are vague, contested, or
still evolving. Simply determining the precise content of
those norms at any given time entails a considerable exercise
of subjective judgment. Applgg them to particular factual
situations adds anothéayer of subjectivity. See Sosa V.
Alvarez-Machain 542 U.S. 692, 726 (2004) (“a judge
deciding in reliance on an international norm will find a
substantial element of discretionary judgment in the
decision”); Ack L. GOLDSMITH & ERIC A. POSNER THE
LIMITS OF INTERNATIONAL LAw 23-24 (2005) (discussing
difficulties in ascertaining content of customary international
law). And deciding how theas international-law norms
should apply to a war that differs in fundamental ways from
traditional models of armed conflict presents especially
thorny questions of policy and ystence. Moreover, judicial
assessment of contested international-law norms can take
years, but the President oftemenls to make military decisions
immediately or at least quickly a reality that calls for
judicial caution before restraimg the President’'s exercise of
war powers.

Thus, it is hard to conceivef a task lessppropriate for
U.S. judges — or less consistewith our constitutional
structure — than judicial inwation, without a constitutional or
congressional mandate, of uncertain and changing
international-law norms to restrain the President and the U.S.
military in waging a congressionally authorized war abroad.
It is the President’s duty and ressibility to win the war, in
a manner consistent with the Constitution and with
constitutionally permissiblelimits imposed by Congress.
Courts should not interfere with that effort unless the
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Constitution, a federal statute, or a self-executing treaty so
requiress

2L A fine illustration of the difficulty of applying international-
law norms is the recent back-and-forth over the proper legal
framework for targeted killing oélleged terrorists by the United
States using unmanned aerial vehicles, or “drones,” in Pakistan and
elsewhere.

In March 2010, the Legal Adviser to the U.S. State
Department asserted that U.S. drone operations “comply with all
applicable law, including the laws of war.” Harold Hongju Koh,
Legal Adviser, U.S. Dep'’t of State, The Obama Administration and
International Law: Address ateahAnnual Meeting of the American
Society of International Law (Mar. 25, 2010). The Legal Adviser
took the position that “as a mattef international law, the United
States is in an armed conflicitiv al-Qaeda, as well as the Taliban
and associated forces” and that “individuals who are part of such an
armed group are belligerents and, therefore, lawful targets under
international law.” Id.

Some of those conclusions ree subsequently challenged,
however, by the United Nations Special Rapporteur on
Extrajudicial, Summary or Arbitrary Executions, Professor Philip
Alston. SeeU.N. Human Rights CounciReport of the Special
Rapporteur on Extrajudicial, Summyaor Arbitrary Executions,
Addendum: Study on Targeted Killings U.N. Doc.
A/HRC/14/24/Add.6 (May 28, 2010pkepared byPhilip Alston).
Special Rapporteur Alston stated that it was “problematic” for the
United States to claim that it is in an armed conflict with al Qaeda,
the Taliban, and associated forces “outside the context of the armed
conflicts in Afghanistan or Iraqg,” and that if the United States is not
in an armed conflict with al Qaeda, such targeted killings “cannot
be legal” under international law.Id. §f 33, 53. Special
Rapporteur Alston also maintaindtat even assuming the United
States is in an armed conflict with al Qaeda, international law still
would not permit the United States to target individuals based on
mere “membership” in al Qaeda, but would instead require the
United States to demonstrate that those individuals’ conduct rose to
the level of “direct participation in hostilities Seed. 1 58, 62-67.
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Consider some of the radical implications of the position
advanced by Al-Bihani and amici. The 15 judges on the
International Court of Juskcinclude judges from China,
Russia, Jordan, Somalia, Fran®&azil, and Sierra Leone,
among other nations. Suppoder example, that the ICJ
issues an important ruling cam matter of international law
related to the U.S. war agairat Qaeda. One can have the
greatest respect (as | do) for the judges on the ICJ and at the
same time think it odd for a U.8ourt to give more weight to
the views of Chinese and Russjarists, for example, than to
the interpretation of the U.S. President when the court is
interpreting a domestic U.S. wauthorizing statute that does
not itself reference international law. Yet that is the necessary
and highly irregular result of ¢happroach advocated by Al-
Bihani and his amici.

In light of those statutorygonstitutional, and prudential
considerations, we would upend Supreme Court precedent
and basic elements of our constitutional architecture were we
to apply the Charming Betsycanon to war-authorization
statutes such as the 2001 AUMEourts should not rely on
Charming Betsyto transform affirmative congressional
authorization of a war into a legislative mandate for courts to
restrain the President'sooduct of that war based on
sometimes vague, contested, siill-evolving international-
law principles.

This rather stark difference of opinion between the U.S. State
Department and the U.N. Special Rapporteur simply underscores
the murkiness and uncertainty surrounding the application of
international-law norms to the war in which the United States is
presently engaged. It suggests that judges should not wade into
debates of this kind and hamper the President’s direction of a war
without a constitutional or congressional mandate to do so.
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To sum up orCharming BetsyThe canon exists to the
extent it supports applyingthe presumption against
extraterritorial aplication of federal sttutes. Beyond that,
after Erie and particularly afteGosaand Medellin it is not
appropriate for courts to use tigharming Betsycanon to
alter interpretation of federal statutes to conform them to
norms found in non-self-exettng treaties and customary
international law, which Congress has not chosen to
incorporate into domestic U.S. law. In the alternative, even if
one disagrees with that broageoposition and concludes that
use of theCharming Betsyganon is appropriate in some such
cases, it should not be invokadainst the Executive Branch,
which has the authority to weigh international-law
considerations when interpreting the scope of ambiguous
statutes. And even if one alsiisagrees with that, it is not
appropriate for courts to namoa congressionauthorization
of war based on internationaManorms that are not part of
domestic U.S. law.

E

Al-Bihani and amici citeHamdi v. Rumsfeldo support
their argument that the Presitt’s authority under the AUMF
is limited by international law. They assert théamdi in
effect already applie€harming Betsyto the AUMF. That
contention is erroneous.

The detainee irHamdi was a U.S. citizen who argued
that his detention was forbidden by the Non-Detention Act.
That Act prohibits detention &f.S. citizens unless authorized
by statute. Seel8 U.S.C. 8 4001(a). The relevant questions
for the Hamdi Court, therefore, were (i) whether the AUMF
authorized detention of enemy combatants in the war against
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al Qaeda and the Taliban,i)(iwhether that authority
encompassed detention of U.S. citizen enemy combatants, and
(iif) whether such detention callast for the duration of the
war, even though the war might last for decades.

Justice O’Connor’s plurality opinion first answered the
threshold question whether the AUMF authorized detention.
It pointed out that detention is a “fundamental incident of
waging war’” and, for that reason, is “clearly and
unmistakably authorized” by the AUMF’s grant of authority
to employ “necessary and appropriate” military force. 542
U.S. at 519 (plurality opinion of O’Connor, J.). That point
was, of course, fairly obviougAt its core, war consists of
killing, capturing, and detaining ¢henemy. In any event, in
reaching that conclusion, the plurality “looked to prior
Executive Branch practice during wartime to inform its
interpretation” of the AUMF. Bradley & Goldsmith,
Congressional Authorization1l18 HRrv. L. Rev. at 2085.
The plurality also pointed to some international law-of-war
sources as evidence thatetHuniversal agreement and
practice” among civilized naths supported the conclusion
that detention was a fundamehincident ofwarfare. Hamdji
542 U.S. at 518 (plurality opion of O’Connor, J.) (quoting
Ex parte Quirin 317 U.S. 1, 30 (1942)).

Next, the Court found that the AUMF’s authorization of
detention encompassed detention of enemy combatants who
were U.S. citizens. The Court noted that the United States
had detained U.S. citizens as enemy combatants in the past,
including during World War 1. The Court also recognized
that “such a citizen, if releasedould pose the same threat of
returning to the front during the ongoing conflict” as a non-
citizen detaineeld. at 519.
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Finally, the Court addresseHamdi’'s concern about
“indefinite or perpatal detention” in lyht of the expected
duration of the war against al Qaeda and the Taliddnat
521. Hamdi in essence argu#étht there must be some
implied limit to the duration of the President’s authority under
the AUMF, lest Hamdi spend the rest of his life in detention.
In rejecting that contention, the plurality opinion initially
noted that indefinite deteotn simply “for the purpose of
interrogation” was not auth@aed by the AUMF; in other
words, the Court stated the uncontroversial proposition that
detention under the AUMF msti be linked to the ongoing
war. ld. More to the point, thelurality opinion stated:
“[W]e understand Congress’ graot authority for the use of
‘necessary and appropriate forde’ include the authority to
detain for the duration of éhrelevant conflict, and our
understanding is based orongstanding law-of-war
principles.” Id. By this statement, the plurality rebuffed
Hamdi’s duration-based argument and ruled that the President
could detain Hamdi for the duration of the hostilities, even if
the hostilities lasted for the rest of Hamdi's life. Insofar as
the “duration of the relevantonflict” language in Justice
O’Connor’s opinion implicitly suggested a limitation on the
President's detention autfity under the AUMF, that
limitation was of course commonsensical: A congressional
authorization for theise of force obviouslgertains to the war
for which force is authorizeand applies until Congress or the
Commander in Chief ends the war.

2 In Hamdj the Court separately held that a U.S. citizen
detainee was entitled under the U.S. Constitution’s Due Process
Clause to a meaningful hearing before a neutral decisionm8leer.

542 U.S. at 509 (plurality opinion of O’Connor, Jij, at 553
(Souter, J., concurring in part,sdenting in part, and concurring in
judgment). That aspect dflamdi exemplifies a point made
repeatedly in this opinion: Courts enforce judicially manageable
limits imposed by the U.S. Constitution on the President’s war
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The question here is how to interpigamdis isolated
references to international law. They can be read in one of
two basic ways. On the one hand, they can be read more
narrowly as a direct response to Hamdi’'s argument that the
AUMF did not authorize detention, and especially not
indefinite or perpetual detention. A simple response to
Hamdi’s contention was thathe AUMF authorizes the
President to employ, at a mimam, those tools and methods
that are traditional and “fundamental incident[s] of waging
war,” and the international lawsf war may be one potential
indication that a longstanding E&sutive practicdalls within
that category. As a practicalatter, it would be quite odd to
think that Congress, when passing the AUMF, did not intend
to authorize at least what the international laws of war permit,
subject of course to separgieohibitions found in domestic
U.S. law. In that sense, international law can be said to
inform judicial interpretation of the AUMF.

On the other handjamdiis read far more broadly by Al-
Bihani and amici to mean that international law conclusively
defines the limits of the Bsident's war powers under the
AUMF. On this view, the authority granted to the President
by the AUMF is coextensive with the international laws of
war.

Hamdi should not be readso broadly. Justice
O’Connor’s plurality opinion inHamdi carefully avoided
stating that any action contrary to international-law norms
would not be authorized under thUMF. Nowhere did the
Court say something like: “The limits of the President’s
authority under the AUMF are defined by the limits of

powers. See alsoBoumediene v. Bushl28 S. Ct. 2229, 2262
(2008).
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international law.” Nowhere dithe Court say anything such
as: “To the extent the AUMF iambiguous, we interpret that
ambiguity consistently with international law.” Nowhere did
the Court citeCharming Betsy Nowhere did the Court
consider the principles of interpretation it has traditionally
applied in national security cases suclitgan Haig v. Agee
Dames & Moore Youngstown and Curtiss-Wright One
would expect to find careful analg=f those principles in the
Hamdi opinion if Al-Bihani’'s broade reading were correct.
Here, as elsewhere, the dibgt didn’t bark is telling®

To be sure, there is some ambiguity Hiamdi which
makes it difficult to know for sure what the plurality meant.
As others have noted, théamdi plurality “did not explain
how or why [the interational laws of warjwere relevant.”
Bradley & Goldsmith, Congressional Authorization118
HARv. L. REv. at 2088. But there is good reason to adopt the
narrower rather than the broadeterpretation. It would have
been momentous and historic for the Court to have held that
the President’s authority under the AUMF is coextensive with

% | do not agree, therefore, with the inference drawn by
Professors Bradley and Goldsmith — and adopted by Judge
Williams — that if “the international laws of war can inform the
powers that Congress has implicitly granted to the President in the
AUMF, they logically can inform the boundaries of such powers.”
Bradley & GoldsmithCongressional Authorizatioril8 HARv. L.

REv. at 2094. That conclusion abdaternational law setting “the
boundaries” of the President’s authority would, in my view, require
some evidence of congressional intent to that effect, some
consideration of Charming Betsy some analysis of why
international law trumps the President in resolving statutory
ambiguities, and some analysis of how that conclusion can be
squared with the familiar principles of judicial restraint in the
national security arena articulated in cases suchgas) Haig v.
Agee Dames & MooreYoungstownandCurtiss-Wright
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international law. After all, such a holding would mean that
every general congressional authorization for war
simultaneously incorporates judicially enforceable limits
based on sometimes vague, ested, or still-evolving
international-law norms thatdbgress itself has not expressly
enacted into law. (To take one current example, such a
reading ofHamdi might mean that the President’s ordering of
U.S. drone attacks exceeds fresident’s authority under the
AUMF. Seesupran.21.) It is difficult to imagine that the
Supreme Court would issue such an extraordinary ruling
without careful consideratiomnd extensive discussion of
competing arguments. Yet the question was not even briefed
by the parties or debated at oaafjument, much less analyzed
by the plurality opinion. And as | have explained, the Court
never articulated a remotely clear statement along the lines
that Al-Bihani now claims to locate iHlamdi Just as we
assume Congress does not hide elephants in mouseteses,
Whitman v. American Trucking Ass'ns31 U.S. 457, 468
(2001), we can safely assuriee Supreme Court does not do
so either. In short,would notinterpretHamdito have issued
such a major pronouncementb silentioor by indirectiorf*

In sum,Hamdiis not properly read as applyi@parming
Betsyor imposing international-law limits on the scope of the
President’s authority under the AUMF-.

F

In this opinion, | have several times reiterated a key
point: To the extent permitted by the Constitution and federal

24 Judge Williams also suggests tHabumedienesupports
judicial invocation of international law as a limit on the Executive.
| find nothing in Boumediendo support that proposition or that
speaks to the role of international law in defining the limits of the
AUMF.
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statutes, the Executive is free to follow international-law
principles as a matter of poli@nd to conduct its activities in
accordance with international lawrhe Executive is also free

to adopt legally binding regulahs pursuant to statutory
authorization and may, within the bounds permitted by
statute, seek to correspond those regulations to international-
law principles. A variety oExecutive regulations and Army
Field Manuals seek to ensure that the military acts
consistently with certain international-law norms.

But here, we are simply alyzing the contours of a
federal statute, the AUMF, arabsessing whether that statute
silently incorporates international law as a limit on the
President’s authority. In considering that issue, an interesting
guestion arises: Do we givany legal weight to the
Executive’s view on that interpretive matter? The short
answer is no: The Executive Branch’s stance on whether
Charming Betsyapplies here (and whether the AUMF
implicitly incorporates international law) is worth examining
only for its persuasive value; i not entitled to any legal
weight. The Judiciary has thHmal word on the appropriate
canons of construction or interpike principles that courts
are to employ in construing statutes.

When interpreting a statute, a court ascertains what the
statute means by looking at the text and employing various
interpretive principles and canoostatutory construction. |If
after applying those pringies and canons, the court
determines the statute is amdus or contains a gap to be
filled, the court determines (sometimes implicitly) the range
of reasonable interpt@ions of the statet And then — in
situations where deference to the Executive is considered
appropriate, such as cases implicating national security — the
court defers to the Executive’s authoritative interpretation of
the statute if the Executive’s interpretation falls within that
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zone of reasonablenesSeeChevron 467 U.S. at 842-45%f.
Egan 484 U.S. at 530. But a gap or ambiguity in a statute
does not relieve a court of its prior duty to interpret the statute
in order to “define the bouaries of the zone of
indeterminacy” in which the Executive is authorized to act.
Michael Herz, Deference Running Riot: Separating
Interpretation and Lawmaking Und&hevron, 6 AmIN. L.J.

AM. U. 187, 199 (1992). And iperforming that duty, the
Court doeshot defer to the Executiven the question of what
principles or canons of statuyoconstruction to apply or how
to apply them. See, e.qg.Solid Waste Agency of N. Cook
County v. U.S. Army Corps of Eng'i’s31 U.S. 159, 168-70

& n.5 (2001) (taking a different view from the Corps as to the
value of subsequent legisive history in statutory
interpretation).

If the Executive says thatdeslative history should (or
should not) be considered, théite canon of @nstitutional
avoidance should (or should hdbe invoked, or that the
presumption against impliedpeals should (oshould not) be
applied, courts don’t simpljollow behind the Executive in
lockstep. Courts exercisesih own independent judgment on
those canons and interpretive princiglesThe same is true
with respect to th€harming Betsganon.

% Indeed, on numerous occasions the Supreme Court has
invoked canons of statutory construction as “part of the plain
meaning inquiry” to determine thtiie Executive’s interpretation of
a statute fell outside of the zone of statutory ambiguitylLLM
N. ESKRIDGE, JR. ET AL., CASES ANDMATERIALS ON LEGISLATION:
STATUTES AND THE CREATION OFPUBLIC PoLicy 1257-58 (4th ed.
2007); see, e.g.Edward J. DeBartolo Corp. v. Fla. Gulf Coast
Bldg. & Constr. Trades Council485 U.S. 568, 574-75 (1988)
(rejecting agency’s interpretation as contrary to the canon of
constitutional avoidance). If the Court instead allovlesl agency
to dictate which canons apply, the Court would not be able to
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Take an example. Assunaguendo that the AUMF is
ambiguous as to whether it autkes targetedilling of al
Qaeda members whose conduct doesrise to the level of
“direct participation in hostilies.” If so, the Executive,
motivated by international-law concerns, may choose to
interpret the AUMF either to #uorize or not to authorize
targeted killing of al Qaed members who are not direct
participants in hostilities. Cf. Kristen E. EichensehrOn
Target? The Israeli SupreamCourt and the Expansion of
Targeted Killings 116 YaLe L.J. 1873 (2007). And in a
justiciable case, courts will defer to that reasonable Executive
interpretation — at least unlegscontravenes another statute.
But that is quite different from the Executive telling the court
what canons of constructiothe court must employ in
defining what the AUMF authazes and permits in the first
place.

Having explained that the Egutive Branch’s views on
the applicability of theCharming Betsganon matter only for
their persuasive weight, the next question is: What in fact are
the Executive’s views on th€harming Betsycanon as
applied to a statute like the AU At the moment, that is
unclear.

The Executive — speaking through the Office of Legal
Counsel — has long maintained that @tearming Betsganon
is “wholly inapposite” to theinterpretation of “broad
authorizing statutes” like the AUMF that “carry[] into
Execution’ core Executive powers.” 13 Op. Off. Legal
Counsel 163, 172 (1989) (quoting UGDONST. art. |, § 8, cl.
18). The Executive has declarédat in the absence of

perform its role in defining the boundaries of permissible agency
interpretation.
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express congressionally imposed limitations, “general
enabling statutes” of that kind should be presumed to grant
authority “commensurate with” ¢hPresident’s constitutional
powers. Id. And, the Executive has stated, that presumption
“is all the more compelling where . . . the President’s foreign
relations powers are implicated.”ld.; see alsoBradley,
ChevronDeference 86 VA. L. Rev. at 699 (discussing and
endorsing the Executive 8nch’s analysis).

The Executive — speakingrtugh the SolicitoGeneral —
has also repeatedly reiterated that position a@h#rming
Betsyin litigation beforethe Supreme CourtiSeeGov't Br. at
36 n.11,Hamdan v. Rumsfeld48 U.S. 557 (2006) (No. 05-
184) (“this Court has never applied tGbarming Betsganon
to invalidate a presidential action that was taken in express
reliance on a federal statute and involves the exercise of the
President’s core authority &ommander in Chief”); Reply
Brief for the United States at 3osa 542 U.S. 692 (No. 03-
485) (“the canon does not apply to a statute . . . that authorizes
conduct by the branch of government most directly
responsible for the conduct &dreign affairs and involves a
core power of the Executive Branch”).

In its brief in opposition to Al-Bihani's rehearing
petition, the Executive Branch does not refer to the prior
Executive Branch position. And it's unclear from its brief
where the Government currentiyands on this question. In
the text of its brief, the Government says that international
law “inform[s]” interpretation of the AUMF and that this
view is “consistent with'Tharming Betsy Gov't Response to
Pet. for Reh’g and Reh’g En Banc at 7. Notably, however,
the Government's brief does neay that international law
limits the AUMF or thatCharming Betsyapplies to the
AUMF. Moreover, footnote 3 of the Government's brief
states that “[w]here the laws wfar are unclear or analogies to
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traditional international armed conflicts are inapt, a court
should accord substantial deference to the political branches
in construing how the laws @far apply to this nontraditional
conflict.” Id. at 8 n.3. In light othe uncertainty surrounding
many international-law normsnd given the numerous ways
in which the current U.S. war against al Qaeda and the
Taliban diverges from the traditional model of international
armed conflict, courts followig the approach suggested in
footnote 3 of the Governmentsief would routinely defer to
the Executive’s decision whether and how international law
applies. The Government’s ptisn in footnote 3 is therefore
entirely inconsistent wh the understanding of th&harming
Betsycanon advanced, for example, in the brief of the amici.
Whatever the text of the Gawenent’'s brief may appear to
give, footnote 3 takes awayThe Government’s brief thus
seems to erect a Potemkitharming Betsyand to represent
only a cosmetic change from the prior Executive Branch
position on howCharming Betswpplies.

Insofar as the Government actually takes the position that
courts must enforce international-law limits on the President’s
authority under the AUMF, that position prompts an
observation: If the Executv wants to comply with
international-law norms and believes it is detaining someone
in violation of international law, it can simply release that
person (at least to another countryfee, e.g.Munaf v.
Geren 128 S. Ct. 2207 (2008Kiyemba v. Obamab61 F.3d
509 (D.C. Cir. 2009). No court has forced or is forcing the
Executive to hold these detainees. The courts are simply
ruling on whether the Executive asithorizedunder U.S. law
to hold the detainees.

In short, it is not eviddanthat the Executive Branch’s
currently articulated position oc@harming Betsyliffers from
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its longstanding position. In any event, its position receives
no special deference, so weed not decipher it furthét.

% n considering the views of the Executive on legal questions
affecting government power, courts must exercise care that the
concessions of one Executive do not inappropriately bind future
Executives. In court, the ExecutiBranch does not always press
the most expansive possible argument in support of its legal
authority — whether for reasons of policy, politics, litigation
strategy, international concern, or otherwise. Courts must be
careful before enshrining sudatoncessions into binding judicial
precedent protected by stare decisis that a future Executive could
not readily undo. As the Supreme Court recently explained in a
different context: “Perhaps an individual President might find
advantages in tying his own hands. But the separation of powers
does not depend on the views of individual Presidents, nor on
whether the encroached-upon braragproves the encroachment.
The President can always choose to restrain himself.... He
cannot, however, choose to bind his successors by diminishing their
powers, nor can he escape responsibility for his choices by
pretending that they are not his ownFree Enterprise Fund v.
Pub. Co. Accounting Oversight Bd.30 S. Ct. 3138, 3155 (2010)
(citations and internal quotation marks omitted).

Rather than accepting concessions, the Supreme Court on
occasion has found that the law (either constitutional or statutory) is
more favorable to the Executiveatinthe Executive itself asserted in
litigating the particular caseSee, e.g.Free Enterprise Fund130
S. Ct. 3138;Davis v. United State$12 U.S. 452, 461-62 (1994)
(declining to adopt a rule “requiring officers to ask clarifying
guestions” when a suspect neaskan “ambiguous or equivocal”
request for counsel, although the Government had argued in its
brief that such a rule would be appropriatéjeytag v. Commir
501 U.S. 868, 879-80 (1991) (declining to “defer to the Executive
Branch’s decision” that statutdlowing Chief Judge of Tax Court
to appoint trial judges did not encroach upon “Presidential
prerogatives under the Appointments Clause8e alsoNixon v.
Adm’r of Gen. Servs433 U.S. 425, 491 (1977) (Blackmun, J.,
concurring in part and concurring in judgment) (“incumbent
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Suppose that the above analysisHaimdi or Charming
Betsyis wrong and that the Pident’s authaty under the
AUMF is in fact limited by international law. It nonetheless
would not follow that the Prefent would be subject to
judicially  enforceable international-law limits when
commanding the U.S. war effaaihd detaining captives such
as Al-Bihani. That is écause the President possesses
independent authority under thale 1l of the Constitution to
act against al Qaeda and the Taliban — and to detain members
of those groups — even withoabngressional authorization.
Article 1l constitutes an alternae source of authority that the
Hamdi Court did not need to — and did not — consid8ee
Hamdi v. Rumsfe|ld542 U.S. 507, 517 (2004) (plurality
opinion of O’Connor, J.) (“Wedo not reach the question
whether  Article 1l provides such authority. ..
because ... Congress has in fact authorized Hamdi's
detention, through the AUMF.”).

To appreciate that Article 1l point, it is useful to recount
the framework for judicial reviewof presidential actions in
the national security and foreign policy arena set forth by
Justice Jackson in$iandmark opinion irYoungstown Sheet
& Tube Co. v. Sawyer343 U.S. 579 (1952)see also
Medellin v. Texgs552 U.S. 491, 524-25 (2008) (applying
framework);Dames & Moore v. Regad53 U.S. 654, 668-69
(1981) (same). According tdustice Jacksompresidential

President’'s submission, madedbgh the Solicitor General, that
the Act serves rather than hinders the Chief Executive’s Art. Il
functions” is not tispositiveof the separation-of-powers issue”);
id. at 556-57 (Rehnquist, J., dissenting) (“the principle of separation
of powers....may not be signed away by the temporary
incumbent of the office which it was designed to protect”).
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actions can be divided into three categories, each with
different constitutional implications:

e In Category One, the President acts pursuant to a
congressional authorization, and his authority is
therefore “at its maximum.”Youngstown343 U.S. at
635 (Jackson, J., concurring). Courts will uphold a
presidential action in Cagery One so long as that
action is within the power of the federal government
as a whole.ld. at 636-37.

e In Category Two, the President acts in the absence of
“either a congressional graat denial of authority.”
Id. at 637. A presidential aot that falls in Category
Two is not affirmatively atihorized by Congress, but
neither is it prohibited. The President is therefore
operating in what Justice Jackson called a “zone of
twilight.” Id.

e In Category Three, the President acts in contravention
of the will of Congress, anlis authority is therefore
“at its lowest ebb.” 1d. Courts will strike down a
presidential action inCategory Three unless the
Constitution gives the President exclusive, preclusive
authority to take the challenged actidd. at 637-38;
see David J. Barron & Martin S. Ledermarhe
Commander in Chief at the Lowest Ebb — Framing
the Problem, Doctrine, and Original Understanding
121 Harv. L. REV. 689, 693-94 (2008).

In this case, the President’'s exercise of detention
authority pursuant to the AUM is properly understood as
falling within Category One of Justice Jackso¥aungstown
framework, regardless of whether the President has exercised
that authority in compliance with international law. The
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AUMF broadly authorizes the President to use military force
against al Qaeda and the Taliban. “Force” includes at least all
the traditional and fundament&bols of warfare, including
detention of enemy personnellhat grant ofauthority also
affords the President discretitm reasonably define the class
of enemy personnel subject to military detenti&i. Holder

v. Humanitarian Law Proje¢ct130 S. Ct. 2705, 2727-28
(2010) (courts defer to factual inferences drawn by the
Executive “in connection with efforts to confront evolving
threats in an area where information can be difficult to obtain
and the impact of certainonduct difficult to assess”).
Neither the AUMF’s text nor it¢egislative history suggests
that Congress intended to authorize the President to take only
those actions approved by intetinaal law; and that silence

is instructive given that, dee Supreme Court has recognized,
“Congress knows how to acebr domestic effect to
international obligations when it desires such a result.”
Medellin 552 U.S. at 522.

But if that is incorrect and if, as Al-Bihani and amici
contend, the AUMF doesot authorize the President to take
actions that are prohibited by international law, then
presidential actions contrary toternational law would lack
congressional authorization. diefore, such actions would
not fall within Justice Jackson’s Category One.

But even so, it is important to appreciate that such actions
then would merely fall into Category Two of Justice
Jackson’sYoungstowrframework, not Category Three. The
AUMF certainly does notprohibit the President from
violating international law, sih that doing so would make
this a Category Three situati. As Professors Bradley and
Goldsmith have correctly explained, the AUMF “is a broadly
worded authorizing statute;dibes not purporto prohibit the
President from doing anything, mutdss from violating the
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laws of war.” Curtis A. Bradley & Jack L. Goldsmith,
Congressional Authorizeon and the War on Terrorisn118
HARV. L. REv. 2047, 2097 (2005).

Therefore, if Al-Bihani and amici are correct in their
reading of Hamdi or Charming Betsy then presidential
actions contrary to international law are neither authorized nor
prohibited by the AUMF — and as result would fall within
the “twilight” of Justice Jackson’s Category Two.

The proper Category Two anailysn these circumstances
supports the President. Cougenerally will not circumscribe
the President's authority to take action in defense of the
Nation — at least action againson-citizens abroad — “unless
Congress specifically has provil@therwise” or the action
contravenes other cartsitional limits. Dep’t of the Navy v.
Egan 484 U.S. 518, 530 (1988¢e alsdrhe Prize Case$7
U.S. 635, 668 (1862) (“If a war be made by invasion of a
foreign nation, the President....is bound to accept the
challenge without waiting fo any special legislative
authority.”). As Justice Jackson statedrimungstowncourts
should “indulge the widest latitle of interpretation to sustain
[the Commander in Chief'sgxclusive function to command
the instruments of national forcat least when turned against
the outside world for the security of our society.” 343 U.S. at
645 (Jackson, J., concurringf. Dames & Moore 453 U.S.
at 686 (“a systematic, unbrake executive practice, long
pursued to the knowledge of the Congress and never before
guestioned ... may be treated as a gloss on ‘Executive
Power’ vested in the Presideby § 1 of Art. II") (quoting
Youngstown 343 U.S. at 610-11 (Frankfurter, J.,
concurring))?’

?" Here, as in any Category Two situation, it is important to
reiterate that Congress has the power to move the case to Category
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To be sure, imdomesticadministrative law, with a few
constitutionally based exceptis, the Executive is generally
barred from taking action that it within the scope of an
affirmative congressional authorization. But when the
President acts extraterritoriallggainst non-U.S. citizens in
self-defense of the Nation, egmdly in support of a war
effort that Congress has auttrsil, that default assumption is
reversed. In that realm, the President possesses broad
authority under Article 1l, ahief Executive of the Nation
and Commander in Chief of the Armed Forces, that does not
depend on specific congressal authorization.

There are many examples in recent years of Presidents’
invoking their Article Il authdty to act without specific
congressional authorization inetmational security realm. In
1995, President Clinton deploydbops to Bosnia without
congressional authorizationgiting only his independent
Article 1l authority “as Comrander in Chief and Chief
Executive.” President Clinton again acted without
congressional authorization whdre ordered air strikes in
Kosovo in 1999. Similarly, President George W. Bush
invoked only his Article Il autbrity when he deployed U.S.
military forces to Haiti withoutongressional authorization in
2004. See Letter to Congressional Leaders on the
Deployment of United States Military Forces for
Implementation of the Balkan Peace Processy PAPERS
OF WiLLIAM J. CLINTON 1856-57 (Dec. 6, 1995); Letter to
Congressional Leaders Reporting on Airstrikes Against
Serbian Targets in the FedeRepublic of Yugoslavia (Serbia

Three by prohibiting or limiting the presidential action in question.
In other words, any conclusion about the President’s authority in
Category Two doesiot disable Congress from legislating on the
issue in question, and thereby restricting the President’s authority,
to the extent permitted by the Constitution.
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and Montenegro), 1 UB. PAPERS OFWILLIAM J. CLINTON
459-60 (Mar. 26, 1999); Letter ©Gongressional Leaders on
the Further Deployment of Unite8States Military Forces in
Haiti, 1 RuB. PAPERS OFGEORGEW. BUSH 295-96 (Mar. 2,
2004)%8

% Under Article Il, the President possesses significant
authority to act without congressional authorization in the national
security and foreign policy realms (that is, to actYimungstown
Category Two). At least in its basic outlines, that proposition is
generally accepted.

Although not directly relevant to the discussion here, it bears
mention for purposes of analyticahdty that the President also has
some lesser authority — albeit largely undefined — to act not only
without congressional authorie@n but also over a congressional
prohibition (that is, to act ilYoungstowrCategory Three). This is
known as the President’'s exclusive, preclusive authority. The
precise scope of that authority is highly controversial and is, as
Justice Jackson rightly explaineddsensitive and weighty question.
SeeYoungstown343 U.S. at 637 (Jackson, J., concurrisgg also
Barron & LedermanThe Commander in Chief at the Lowest Ebb —
Framing the Problem, Doctrine, and Original Understandiagl1
HARV. L. REV. at 693-94.

As scholars have catalogued, Presidents throughout history
have often asserted power @ategory Two and on occasion even
in Category Three.SeeDavid J. Barron & Martin S. Lederman,
The Commander in Chief at the Lowest Ebb — A Constitutional
History, 121 HARvV. L. REV. 941, 1098 (2008) (from 1950 through
2008, “every President, save for Carter, invoked” exclusive,
preclusive executive war powers “in one form or anothedHN]
YOO, CRrRISIS AND COMMAND: A HISTORY OF EXECUTIVE POWER
FROM GEORGE WASHINGTON TO GEORGE W. BUSH 402 (2009)
(Presidents “have often wielded their powers in the face of
congressional silence, and sometimes they have acted contrary to
Congress to advance what they perceived to be the national
interest”); see, e.g.Letter to Congressional Leaders Reporting on
Military Action Against Terrorist Sites in Afghanistan and Sudan, 2
PuB. PAPERS OF WILLIAM J. CLINTON 1464 (Aug. 21, 1998)
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For purposes of considering the President’'s power to
detain suspected members of al Qaeda or the Taliban even
without congressional authoaton (that is, in Category
Two), perhaps the most relewva historical precedent is
President Clinton’s bombing of speected al Qaeda targets in
Afghanistan and Sudan in 1998. In ordering those military
strikes, President Clinton relied solely on his Article 1l
authority. Seeletter to Congressi@h Leaders Reporting on
Military Action Against Terrorist Sites in Afghanistan and
Sudan, 2 BB. PAPERS OFWILLIAM J.CLINTON 1464 (Aug. 21,
1998). President Clintonthus took action without
congressional authorization tll non-U.S.-citizens abroad
whom he determined to be members or facilitators of al
Qaeda; that action certainlguggests that the President
possesses at least some lessduded authority under Article
Il to detain such individuals without congressional
authorizatiorf?’

(asserting constitutional authority to order military strikes against
terrorists abroad in the absence of congressional authority, that is,
in Category Two); U.S.DEPARTMENT OF JUSTICE, LEGAL
AUTHORITIES SUPPORTING THE ACTIVITIES OF THE NATIONAL
SECURITY AGENCY DESCRIBED BY THEPRESIDENT 3, 34-35 (2006)
(asserting in the alternative that the President possesses
constitutional authority to order the NSA to intercept certain
terrorist communications even in the face of a congressional
prohibition, in other words, that such presidential power is
exclusive and preclusive and tha¢ tAresident prevails in Category
Three);see alsdn re Sealed Case310 F.3d 717, 742 (FISA Ct.
Rev. 2002) (“We take for granted that” Congress “could not
encroach on the President’s constitutional power” to “conduct
warrantless searches to obtain fgneintelligence information” — in
other words, that such presidential power is exclusive and
preclusive and that the President prevails in Category Three).

# This analysis offoungstowrCategory Two does not mean
the President has the authority to initiate, for example, a large-scale
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In exercising his Article I Commander-in-Chief
authority, the President is natlgect to judicially enforceable
international-lawlimitations. Nowhere does the Constitution
require the President to comply with foreign or international
law. “[U]nder our Constitutional jurisprudence,” an “action
by the President...that is within [his] constitutional
authority does not become a violation of the Constitution
because the Act places the Udit8tates in violation of a
treaty provision or of a U.Sbligation under customary law.”
Louis HENKIN, FOREIGN AFFAIRS AND THE UNITED STATES
CONSTITUTION 236 (2d ed. 1996). Anith its recent decision
in Medellin the Supreme Court deorely held that the
President’s “responsibility to ake Care that the Laws be
faithfully executed” applies only to “domestic law.” 552
U.S. at 532 (quoting U.SCoNsT. art. 1l, 8 3). There is no
basis, moreover, for thinking that international-law norms
independently equate toomgressional prohibitions for
purposes of putting a presidentedtion in Category Three.
In his comprehensivéyoungstownopinion, Justice Jackson

offensive ground war without congressional authorization. The
initiation of war — particularly an offensive ground war where
American casualties are likely to be significant — arguably presents
a constitutional question differeit kind because the Constitution
specifically assigns to Congretb® power to declare waSeeU.S.
CoNsT. art. |, § 8, cl. 11; ME FEDERALIST NO. 69, at 416
(Alexander Hamilton) (Clinton Rssiter ed., rev. ed. 1999); Letter
from George Washington to William Moultrie (Aug. 28, 1793).
For present purposes, it is enough to point out that, even without
specific  congressional authorization, the President has
constitutional authority to take steps against non-citizens abroad to
support a congressionally authorized war or to take shorter-term
actions against non-citizens abroadrder to protect the Nation, at
least unless the Constitution or a constitutionally permissible
federal statute prohibits the action in question.
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never suggested that courtsoald constrain the President’s
exercise of war powers basexh international law. Not
surprisingly, therefore, “[tje Supreme Court has never
invalidated presidential actioon the ground #t the action
violated the laws of war.” Bradley & Goldsmith,
Congressional Authorization118 HRv. L. Rev. at 2097
n.220. Indeed, “[i]f the Commandén Chief Clause itself
incorporates evolving law-of-waestrictions, the scope of the
Commander-in-Chief power walilhave shrunk significantly
during the past two centuries, which is contrary to
constitutional history.”ld.

Thus, even if the AUMF incorporates international-law
limitations on the President’s authority, Article Il does not. In
the final analysis, then, ibrdinarily would make little
difference whether the AUMF incorporates international-law
norms as a limit on the scope of the President’s statutory
authorization, because Articld would still independently
authorize the President’s action. wiould make a difference
in this case, but only because the Executive Branch no longer
is asserting Article Il as a bis for detaining Al-Bihani and
other Guantanamo detainees. Therefore, Al-Bihani and other
Guantanamo detainees will prevail in litigation and win their
release if the AUMF does not thorize their detention, even
if Article Il of the Constitution would authorize.

% president Bush and Preside@linton asserted independent
Article Il authority to take action against al Qaedaeeletter to
Congressional Leaders Reporting on Military Action Against
Terrorist Sites in Afghanistan and Sudan, @BPPAPERS OF
WILLIAM J. CLINTON 1464 (explaining that President Clinton had
ordered strikes against al Qaeda terrorist camps in Afghanistan
“pursuant to my constitutional authority to conduct U.S. foreign
relations and as Commander in Chief and Chief Executive”); Gov’t
Br. at 19, Hamdi 542 U.S. 507 (No. 03-6696) (asserting that
Article 1l authorized President Bush to wage war in response to the
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In sum, courts enforce oastitutionally permissible
constraints imposed by Congress on the President's war
powers, including those thafongress might derive from
international-law principles. Courts likewise enforce
judicially manageable cotraints imposed by the U.S.
Constitution on the President’s war powers. In addition, the
Executive Branch within its constitutional and statutory
bounds may decide, as a mattelirdérnational obligation or
policy, to follow non-self-e&cuting treaties and customary-
international-law norms. But all of that is far different from a
court on its own invoking inteational-law principles to
restrict the President’s dirden and management of the war
effort. Under our Constitution, is for the political branches
in the first instance to incorporate international-law norms
into domestic U.S. law. Congress did not do so when
enacting the AUMF. In asking us to nonetheless rely on
international-law principles to order Al-Bihani's release from
U.S. military custody, the argument of Al-Bihani and amici
contravenes bedrock tenets oflicial restraint and separation
of powers.

September 1M attacks and detain enemy combatants in connection
with that war without “any special legislative authority”) (quoting
The Prize Cases67 U.S. at 668). Even though the current
Administration has chosen not to assert its Article Il authority
before the courts in these Guantanamo cases, it has not argued that
the President does not possess detention authority under Article I,
nor has it suggested that any such authority would be limited by
international law.



WiLLiams, Senior Circuit Judge The only serious claim
in appellant’s petition foen bancreview, a claim backed by
amici non-governmental orgamaitions and scholars, argues
that the panel improperly failed to consider the possible
impact of international law on the President’s authority under
the Authorization for the Use d¥lilitary Force, Pub.L. No.
107-40 8§ 2(a), 115 Stat. 224, 224 (2001) (reprinted at 50
U.S.C. 8 1541 note) (the “AUN). | made clear in my
separate opinion why Al Bilmis detention was plainly
lawful, so that it was unnecesgéehere to address in general
terms the potential role of international law in such casés.
Bihani v. Obama 590 F.3d 866, 885 (D.C. Cir. 2010). |
continue to believe that thatas correct, and for the same
reasons. See also Opinion ®éntelle, C.J., and Ginsburg,
Henderson, Rogers, TatelGarland and Griffith, JJ.,
concurring in deral of rehearingen banc(“[T]he panel’s
discussion of that question is no¢écessary to the disposition
of the merits.”).

In connection with the déal of rehearing, Judge
Kavanaugh has filed an extéres scholarly analysis of
whether international law, in the form of customary
international law or non-deéxecuting treaties, can ever
properly influence a United S&st court to find authority
granted by statute to the President narrower than it otherwise
would. | commend Judge Kavanaugh's exposition to all.
While | agree with much oit, my disagreement on certain
points seems worth stating.

| follow Judge Kavanaugh idistinguishing analytically
between elements of interi@ial law embodied specifically
in statutes or in self-execog treaties and elements in the
form of customaryinternational law ornon-self-executing
treaties. See Kavanaugh Op.8at It is only the latter that
concern us here; | will for sinfipity’s sake refer to them as
“international law” or somelose approximation.



2

Judge Kavanaugh, | think, fails adequately distinguish
between treatment of international law norms as “judicially
enforceable limits” on Presidential authoritg, at 1, or as
“‘domestic U.S. law,"id. at 8, and use of such norms as a
“basis for courts to alter their interpretation of federal
statutes,”id. at 47. By “alter theinnterpretation,” | take
Judge Kavanaugh to mean (asdid above) for a court to
allow international law to persuade it to adopharower
interpretation of the President's authority than it would
otherwise have chosen. | widlssume that Judge Kavanaugh
is correct as to the impropriety of the stronger use of
international law (treating it dslomestic law”), but | believe
him incorrect on the weakerli@ving it to affect a court’s
statutory interpretation).

Courts use a wide rangeioformation outside the words
of a statute to find those words’ meaning. This reflects the
simple truth that the questioof a word’'s neaning is an
empirical one: what have perss in the relevant community
actually meant when using the words that appear in a statute?
Among the most obvious outside sources to resolve that
guestion are legislative historysage in other laws and in
judicial decisions, am dictionaries. Courts use all three
incessantly. Dictionaries, obarse, are only scholars’ claims
as to how people have historicallged the words in question.
Because military conflict iscommonly an international
phenomenon, words relating to cbu conflict are used in
international discourse, of whighternational law is a subset.
That international law has a normative element is nothing
special; virtually all laws do—yet laws represent widely
known public uses of languagéhat legislatures often
repackage in novel conmations and contextslt would be an
odd member of Congress who poped that in authorizing
the use of military force he wambracing uses equivalent to
all such uses that have ever occurred: think Nanking 1937-38;
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Katyn 1940; Lidice 1942; My Lai 1968. More generally, it
seems improbable that in auttzamg the use oéll “necessary
and appropriate force” Congress could have contemplated
employment of methods edrly and unequivocally
condemned by inteational law.

Judge Kavanaugh agrees with that conclusion, but argues
that we infer such limits ondhgress’s grant of power simply
from penalties or prohibitions idomestidaw. Seedd. at 44-

45. He is surely correct that this ase source for finding
limits on an authorization of ititary force, but that does not
make it the only legitimate source of such limits. In some
circumstances, Judge Kavanaisgtidomestic U.S. law of
war,” id. at 43 n.14, may have relatiy little to say on a
guestion that internationalpractice has addressed for
centuries. It obviously seemexd to the Supreme Court in
Hamdi v. Rumsfe|db42 U.S. 507, 518-21 (2004), where the
plurality looked to internatinal norms on the question of
whom the President may detain pursuant to the AUMF, and
for how long.

Before Erie R.R. Co. v. Tompkin804 U.S. 64 (1938),
U.S. courts undoubtedly used imational law tchelp resolve
cases. See Kavanaugh Op. at 16.appears to have been
uncontroversial for internatiohdaw to servenot only as a
species of federal generamlommon law, binding absent
contrary domestic law, ség. at 16-17, but also as a source of
interpretive guidance regardingagites passelddy Congress,
see, e.g.Brown v. United States8 Cranch 110, 124-28
(1814) (Marshall, C.J.) (interpting the domestitegal effects
of a U.S. declaration of wain part by reference to
international norms, along with constitutional principles and
domestic statutes). To dispute that commonsensical
understanding, aftedlarequires defendinghe unlikely view
that international law—unlik other known binding laws—
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offered no useful informain whatsoever regarding the
meaning of new laws on similar subjects. In Judge
Kavanaugh's view, Erie effectively proscribed use of
international law as “enforceable” U.S. law. See Kavanaugh
Op. at 17. But that landmark eakeft intact the pre-existing
alternative role of international law as a store of information
regarding the sense of words Congress enacts into laws
governing international matters—ale that never depended
on international law’'s being a form of federal general
common law (whichErie famously banished).Erie hardly
requires that every last souroé information regarding the
meaning of words in statutes be an enacted law; if it does,
federal courts have been disobeying its command for more
than seven decades.

Even Judge Kavanaugh a&as to acknowledge that
international law may in some circumstances properly shape a
court’s interpretation of a federsfatute. If | understand him
correctly, though, he accepts eglce on interrteonal law to
expandthe meaning of a statutogyant of executive authority
but never tacontractit (the benchmark being the reading the
court would otherwise haveaehed). See Kavanaugh Op. at
69; id. at 70 n.23. Use of international law as a one-way
ratchet seems to me illogical. As Curtis Bradley and Jack
Goldsmith put it inCongressional Authorization and the War
on Terrorism if the international lawsf war “can inform the
powers that Congress has implicigranted to the President
in the AUMF, they logicallycan inform tle boundaries of
such powers.” 118 Harv. LRev. 2047, 2094 (2005). To
whatever extent the internatidaws of war shed light on
what the AUMF lets the Presidt do, they shed light in all
directions, not just one. Ifternational law gpports finding a
grant of the “X” power (a power that by hypothesis the court
would not otherwise havdound), it must support some
inquiry into what “X” means.



The plurality’s ruling inHamdiuses international law as
an interpretive tool in the way I've described. There the
petitioner contendethat the AUMF simply didn’t authorize
detention of U.S. citizens. Fojustices of the Supreme Court
agreed. 542 U.S. at 551 (SewtJ., concurring in part,
dissenting in part) (“I conclude . . . that the Government has
failed to support the positn that the Force resolution
authorizes the describatktention of Hamdi[.]");id. at 574
(Scalia, J., dissenting) (“Contraty the plurality’s view, | do
not think this statutthe AUMF] even autorizes detention of
a citizen[.]"). Four othersdisagreed, reasoning that the
AUMF was a classic authorization for the use of force, and
that incident to such authorizats, states alngb invariably
enjoy the right to detain certagaptured individuals. But the
plurality madeexplicit that the detention authority that is a
standard tool for states authmed to use force is by no means
unlimited: “Certainly, we agree that indefinite detention for
the purpose of interrogation is not authorized. Further, we
understand Congress’ grant oftlaarity for use of ‘necessary
and appropriate force’ to include the authority to detain for
the duration of the conflict, armlr understanding is based on
longstanding law-of-war principles.” Sék at 521 (plurality
opinion). Thus the plurality awered Hamdi’'s concern about
indefinite duration by sayinghat the detention authority
recognized under the law of wamnd thus implicitly conferred
by the AUMF, was subject tolanit similarly recognized by
the law of war.

All of this said, | want tamake clear that | agree with
Judge Kavanaugh that the Presitls interpretation of such
an authorizing statute is owédreat weight,” the phrase |
used in my separate opinionHtamdan v. Rumsfeld15 F.3d
33, 44 (D.C. Cir. 2005)ev’d 548 U.S. 557 (208). | do not
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see much if any daylight beeen “great weight” and the
Chevrondeference that Judge Kavanaugh invokes.

Thus, when an Article Il court is for some reason
adjudicating the validity of escutive military conduct (an
issue to which I return below), and there is uncertainty as to
whether the conduct fell withinhe statutory language, |
would expect the court to ask what limits the statléarly
set on its grant of authorityln doing so the court would use
all the traditional means of stabuy interpretation to flesh out
the statutory boundaries. Sel.S. v. Cardoza-Fonsecd80
U.S. 421, 446 (1987). These woudlude historical uses of
the terms in relevant contesx including the discourse of

! The Obama administration’s interpretation of the AUMF is that
international lawdoesilluminate the outer bounds of the authority
conferred by the statute. See Resp. to Pet. for Rehearing at 6-7
(“[T]he panel's . .. statements that the laws of war do not limit the
President's authority under the AUMF . . . do[] not properly reflect
the state of the law.”); Harold Hongju Koh, Legal Adviser, U.S.
Department of State, The Obama Administration and International
Law: Address at the Annual Méeg of the American Society of
International Law (Mar. 25, 2010) (text available on the website of
the U.S. Department of State at
http://www.state.gov/s/l/releases/renked139119.htm) (last viewed
Aug. 3, 2010) (“[T]his Administration has expressly acknowledged
that international law informs thecope of our detention authority.
Both in our internal decisiondaut specific Guantanamo detainees,
and before the courts in habeas cases, we have interpreted the scope
of detention authority authorized by Congress in the AUMF
informed by the laws of wdy.(emphasis in original). While Judge
Kavanaugh treats the government's view of the AUMF as a matter
of how to interpret the statute (and therefore one within the
discretion of the judiary in the first instance), the Executive’s
position seems more accurately veslvas an interpretation of the
statute in its own right (and thus worthy of our deference). Cif.
Kavanaugh Op. at 72-77.
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international law. Only @anduct beyond the words’ clearly
established meaningould be off-limits.

Moreover, | should not be taken as saying that courts
should take uncertain or disputpbpositions of international
law and build them into iron constraints on the meaning of
congressional grants of autitgr Judge Kavanaugh is quite
right to quote GouverneurMorris’s observation that
international law is “often too vague and deficient to be a
rule” without implementing legiakion. Kavanaugh Op. at 9.
Courts should approach seagly authoritative declarations
of international law with caution. Even the highest
international tribunals appeartahes to be influenced in their
rulings by the favor in which ehdisputing nations are held in
international circles. CfH.R. Res. 713, 108th Cong. (2004)
(denouncing the July 9, 2004 aigion of the International
Court of Justice in the Hagupurporting to find Israel’s
construction of a barrier at thisne of the Second Intifada a
violation of international law). Thus U.S. courts should not
automatically attach weight tolmigs of such tribunals, not to
mention less authoritative expsgans of international law, in
the absence of clear reason to believe that they will be
consistently and evenhandgdapplied, are the product of
serious reasoning and are susceetddlpractical application.

Finally, Judge Kavanaugh ainly concerned about the
propriety of Article 1l couts using gauzy notions of
international law taein in the ercutive’s conduct of military
operations. | share thatoncern. But undeBoumedieng
Article 11l courts evaluate the@ropriety of the detention of
non-U.S. nationals. In doing so they necessarily pass
judgment on the admissibility of evidence collected on the
battlefield, and thus on the propriety of the methods used for
such collection. District courtsave been doing so regularly
sinceBoumediene They therefore monitor, and to a degree
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supervise, the battlefield conduaf the U.S. military. But
that is a consequence Bobumedienein which the federal
judiciary assumed an entirely new role in the nation’s military
operations; it is not a product afternational la’s role in
understanding congressional gsanof power—a separate
matter entirely.



