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Before: TATEL, GARLAND, and KAVANAUGH, Circuit
Judges

Opinion for the Court filedby Circuit JudgeTATEL.

TATEL, Circuit Judge Throughthis action to quiet title to
certain“filled,” i.e., reclaimed,landslying on the bed of the
Potomac River the United Sates seekdo secure public
access to the Alexandridirginia, waterfront. Defendant, the
Old Dominion Boat Club, is an Alexandria private social club
the bulk of whose property lies amat filled land The
district court held thatlespite the United States’ ownership of
the riverbed,Old Dominion had not trespassedor was it
obligated to provide public access becauses a riparian
ownerabutting District of Columbia waterg hadtheright to
lay fill and build wharves. Since binding circuit precedent
recognizes just such a righte affirm.

In 1632, King Charles | graed a charter for Maryland to
Cecilius Calvert, Lord Baltimore. That grant included the bed
of the Potomac River, thus establishing the boundary line
between Maryland and Virginia at the Virginia shor8ee
Morris v. United Statesl74 U.S. 196, 223, 228899) A
century and a half latemil1791, Maryland, having succeeded
to title from Lord Baltimore followingthe Revolutionary
War, ceded a portion of its territory, including a piece of the
riverbed, to theUnited Statesfor formation of a seat of
govanment pursuant to Article I, Section 8, Clause 17 of the
Constitution. Id. at 230 Although Virginia also ceded
territory onits side of the river, including Alexandria, the
1791 highwater mark becameéhe District's border and
marked the edge of the federally owned riveripdwn the
United Statesetroceded Alexandria to Virginia in 184@&\ct
of July 9, 1846, § 1, 9 Stat. 35,-3b. In 1945, Congess
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moved the boundary tihe therexistinghigh-watermark but
clarified that “[npthing in this Act shall be construed as
relinquishing any right, title, or interest of the Unitstates to

the lands lying between the mean higater mark as it
existed January 24, 1791, and the boundary line as [now
established].” SeeAct of Oct 31, 1945 Pub. L. No. 7208,

88 101, 103, 59 Stat. 552, 552.

Early in the twentieth century, Old Dominion, formed as
a private social club in 1880, purchased two adjacent parcels
on the Alexandria waterfront. Both parcelscupy reclaimed
lands fill ed after 1791. OIld Dominionoperates a private
clubhouseand marina on one of the parcels and a private
parking lot on the other. Both are fenced.

In 1973, he United Statesommenced this action against
thirty-four Alexandria riparian owners pursuant two
statutes thaauthorize lhe Attorney General to bring quiet title
actons against parcels of dry or submerged land in the
District of Columbia Act of April 27, 1912, Pub. L. No. 62
138 § 1, 37 Stat. 9Rub. L. No. 7208 §103 Claiming
ownership of all filled and submerged lands on the District of
Columbia side of the 1791 highater mark the government
arguel that those riparianowners including Old Dominion
and is predecessors in interesiadno rightto fill the land at
issue Praying forneithe trespass damagelor gection, the
governmentseeks only to establish public access to the
Alexandria waterfront, or, at the very least, a public view of
the waterfront. SeeRecording ofOral Arg. at 28:35-28:55
(describing that if'youre walking down” toward the water
by Old Dominion’s parcelyou can’t see anything because on
one side there’s a privadgnceand on the other side there is
a parkng lot with a chain link fencg. Most of the thirtyfour
defendants settled, agreeing to some degree of public access.
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Old Dominon and three other defendants, owning a total of
seven parcels, hawentinued to defend the lawsuit.

Old Dominion filed a motn for summary judgment,
which the district court granted. United States v. Robertson
Terminal Warehouse, Inc575 F. Supp2d 210, 213 (D.D.C.
2008). The ubtrict court began its analysis with threshold
guestion who owns the riverbed beneath Old Dominion’s
filled parcels? The courtoncluded that the United States
holds “fee title” to the bed of the Potomac River to ifi®1
high-water mark including Old Dominion’s parcels.The
United States’ “ée title” is “subject to a public trust for
navigation and fishery, and the United States cannot use or
dispose of the bed of the Potomac River in such a way that
would interferewith this trust.” Id. at 216. Thedistrict court
also held that Old Dominion had nevejained titleto the
filled riverbedvia the doctrine of accretion, which “refers to
the increase of riparian land by the gradual deposit, by water,
of solid material. . . so as to cause that to become dry land
which was before covered by waterltl. at 219 (explaining
that accretion “doesiot refer to the purposeful addition of
land to waterfront property through Ilaying fill and
construction of wharves”).

Thedistrict court nextconsidered whethedld Dominion
and its predecessors in interest, as riparian ownersthiead
right to lay fill andbuild wharves Reviewing applicable law,
the district court held that Old Dominion had such a right,
meaning that itdill and wharves were nemnespassory and
that it had exclusive possessory rights bmth Robertson
Terminal Warehouse, Inc.575 F. Supp. 2d at 2399.
According to the district court, this conclusiaasdriven by
threedecisions of this courtJnited Stags v. Belt 142 F.2d
761 (D.C. Cir. 1944)United States v. Martinl77 F.2d 733
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(D.C. Cir. 194), andMartin v. Standard Oil Coof N.J, 198
F.2d 523 (D.C. Cir. 1952).

The United States now appeals, arguing, among other
things, that Belt, Martin, and Standard Oilare not binding
Our reviewis de novo Hendricks v. Geithne568 F.3d 1008,
101142 (D.C. Cir. 2009)(“We review a district court’s
granting of summary judgmede nova’).

Although neither partychallengesthe district court’s
choice of law—Maryland law of 180f-we begin by
explaining whythat choicewas correct. This case concerns
Old Dominion’s riparian rights, and the scopesathrightsis
determined by the law of the sovereigaving authority over
the body of navigable water imguestion. See Weems
Steamboat Co. of Baltimore v. People’s Steamboat Zlal
U.S. 345,355(1909) (“The rights ot riparian owner upon a
navigable stream in this country are governed by the law of
the state in which the stream is situatedShjvely v Bowlby
152 U.S. 1, 26, 3637 (1894)(same) Herethe sovereign is
the United States. See Morris 174 U.S.at 2300 When
Congress accepted tlggven territories, however, iteclared
that Maryland law would continue governin the territories
ceded g Maryland Act of July 16, 1790, Ch. 28, § 1, 1 Stat.
130, 130, and then later when it created a judicial system for
the District of Columbian 1801 it providedthat the laws of
Maryland*“as they now exi$f shall be and continue in force
in that part 6the said district, which was ceded that state
to the United StatesAct of Feb 27, 1801, Ch. 15, § 1, 2
Stat. 103, 10305. Thus, despite the fact that the plaintiff is
the United Stateshe defendant is a private club in Virginia
and the year 12011, the district courtcorrectly heldthat
“[r] iparian rights within the District of Columbia are governed
by Maryland law as it existed in 1801Robertson Terminal
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Warehouse, In¢.575 F. Supp. 2d at 24telying on Morris,
174 U.S. at 225-30).

As nded above, in concluding that Old Dominion had the
right to lay fill and build wharves, the district court relied on
Belt, Martin, and Standard Oil(throughout this opinion we
shall refer to these cases as tBelttrio”). In each of thee
cases, wdacedactions similar to the one we consider today,
and in each we determined that Maryland recognizst
such a right. Specifically,in Belt we noted in dicta that the
rights of riparian ownerinclude the right to “access. . the
navigable part of thi]iver, with the right to make a landing,
wharf, or pier, subject to such general rules and regulations as
the State may think proper for the protection of the public.”
142 F.2d at 767. In reaching this conclusia relied orthe
Maryland Court of Appals decision irBaltimore & Ohio
Railroad Co. v. Chasen which that courtlescribed riparian
rights as follows:

[l n addition to[the] right by reliction or accretion,
the riparian proprietor, whose land is bounded by a
navigable river, whether his title extends beyond the
dry land or not, has the right of access to the
navigable part of the river from the front of his lot,
and the right to make a landing, wharf or pier for his
own use, or for the use of the public, subject to such
general rules and gelations as the Legislature may
think proper to prescribe for the protection of the
rights of the publicwhatever those rights may be.

43 Md. 23, 35 (1875). Citing Belt, we expressly heldni
Martin that “[a]Jn owner of riparian land . . . hagjaalified
right to make fills and build wharves in thier.” 177 F.2d
at 734 (nternal quotation marks omitted)We reachedhe
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same conclusiomn Standard Oil relying onboth Belt and
Chase 198 F.2d at 526.

Because these holdings definitivadictatethe scope of
Old Dominion’s rights, his appeaturns entirely on whether
they are in factbinding. Although a panel of this court is
generallybound byour earlier decisiondavis v. U.S. Déep
of Justice 610 F.3d 750, 753 (D.C. Cir. 2010jhe
governmehargues thatve are notso bound herbecausehe
Belttrio is inconsistat with (1) subsequent Maryland law and
(2) oldercircuit precedent.

Beginning with thegovernment’s firstargument, we
agree thabecausdhe Maryland Court of Appealserves as
the ultimate arbiter of Maryland lgawe must depart from our
precedent if subsequent decisions of that coaite clear that
the interpretation of Maryland law set forth in ounopr
opinions iswrong. See, e.g.Jaworowski v. Ciasullj 490 F.3d
331, 332 n.1 (3d Cir. 2007) (“[W]hen we are applying state
law we are, of course, free to reexamine the validity of our
state law interpretation based on subsequent decisions of the
state supreme court.” (#nal quotation marks omitteg))
Woodling v. Garrett Corp.813 F.2d 543, 557 (Cir. 1987)
(same) The government argues this is just such a case
becausgaccording tat, decisions of the Maryland Court of
Appeals subsequent the Belttrio make clear tht Chase on
which all three decisions restas wong when it stated that
Marylanders had common law rights to lay fill andil®
wharves. Instead, the government argussgch rights derive
only from statute, and no applicable statute existed in.1801
Although we agre¢hat no applicable statute exidten 1801
we disagreethat postBelt Maryland decisions undermine
Chase Not only has the Maryland Court of Appeals
continued to rely orChasefor exactly the principle quoted
above see White v. Pines Cmty. Improvement A€38 A.2d
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165, 16667 (Md. 2008) (citing Chase approvingly,
characterizing it as a description of “the common law of
riparian rights”), but nothing in the three subsequent
Maryland cases on which the government reldgeginitively
establiskesthat no right to fill and wharf existed at common
law asof 1801.

In the first of the cases the government ciesople’s
Counsel v. Maryland MarineManufacturing Ca. the
Maryland Court of Appeals did indeed démat it “ha[d] held
that the right to build a wharf or other structure intowlager
can be derived only from a grant or permission of State,
because virtually all land under water belongs toState.”
560 A.2d 32, 37 (Md. 1989).The other two case&Vorton
Creek Marinaand Harbor Island Marina say essentially the
same thing See Worton Creek Marina, LLC v. Clagg@&50
A.2d 1169, 1174 (Md. 2004) (“At common law, ‘the
fundamental riparian righton which all others depend[ed]
.. .—[was] access to water.’ . . . [S]tatutory rights include the
right to make improvements mthe water in front of riparian
property.” (quoting People’s Counsel560 A.2d at 37));
Harbor Island Marina, Inc. v. Bd. of i@y. Commis, 407
A.2d 738, 745 (Md. 1979]'[T] here have sporadilly been
legislative enactments recognizing, expanding, addfi@ng
the rights and privilege$of] riparian owners. . .. Of
particular importance to this case was the inclusion as a
riparian right of the privilege to make improvements into the
water by the ripaan owner from his property.”)In our view,
however, these caseslo not support the govermmt's
argumentthat Maryland riparian owners had no rigat
common lawto lay fill and build wharves Rather, the cases
indicate the possibilityhat Maryland courts onaecognized
a right to “wharf out” incidat to the paramount riparian right
of accesdo the navigable waterbut that whatever common
law rights may have existed were preempted by a series of
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Maryland statutes enacted in the eighteenth and nineteenth
centuries.

In People’s Counsethe Maryland Court of Appealar
from rejectingChaseas aberrantcastit as adecisionthat
recognized the right to fill and build as a means of access, and
the court citd Maryland cases both confirming and
contradicting the existence a&uch aright. See Peple’s
Counsel 560 A.2d at 37 n.5. IWorton Creekthe Court of
Appeals again emphasized the importance of access and then
discussed statutory improvement rights solely as they related
to the building of waterfowl huntingplinds—a riparian use
unrelatedto access to navigable watergorton Creek 850
A.2d at 117475  Although nothing in either decision
explicitly makes this distinction between the right to wharf as
an independent rightas discussed by the partigs this
case—and the narrower right imtent to access, the latter
concept is welkstablished.Seel Henry Philip FarnhaniThe
Law of Wates and Water Right279 (1904) (“[T]he right of
access . . . includes thight to erect wharves to reach the
navigable portion of the strediy see alsoUnited States v.
River Rougelmprovement C9.269 U.S. 411, 418 (1926)
(explaining that, as a matter of general common law, a
riparian owner had a right of access and could, where not
otherwise forbidden, “construct landings, wharves or piers for
this purmpse”). This distinction between access and -non
accesgelated improvements may not reconcile the entire
body of Maryland case law on this issue, but, at the very least,
it calls into question the government’s assertion thaBile
trio, to the extent itrelies onChase is inconsistent with
subsequent Maryland cases.

To support its argument thaChase was incorrectly
decided, the government also reliestibaseries of Maryland
statutes that graduallgxtendedhe right to layfill and wharf
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out to addtional riparian lands According to the
government,Harbor Island, Worton Creekand People’s
Counselconfirm that these statutes created rights that had not
existed at common law and that Maryland riparian owners
have no rights beyond those granted layuse. But we read
these cases as demonstratiogly that the Maryland
legislature has preempted any common &t may have
existedand therefore thatoday Maryland riparian owners
have no rights beyonithosegranted them by statuteCritical

to the issue before ufiese casesay nothing about when that
preemptbn may have occurredMoreover,by characterizing
Maryland statutes as “conferig] a right to construct
improvements for purposebeyond mere accest the
navigable portion of the waterPeople’s Counsesuggests
that the statutory rightsepresentecan expansioa-not an
initial creatior—of improvement rights. 560 A.2dt 38
(emphasis added)Thus, nothing inHarbor Island Worton
Creek or People’s Counselcontradicts the propositisn
underlying ourBelt trio holdings—that some right to fill and
build existed at common law, th#tese statutes expanded
rather than created the right to fill and build whaneed that
as of 1801 theyad yetto preemptthe older common law
rights

Having rejected the government’s claim that subsequent
Maryland case lawenders théBelt trio nonbinding we turn
to the government’s alternativdaim that the trio conflicts
with prior circuit precedent. Again, we agree withe
principle underlying tB government's argumentwhen a
conflict existswithin our own precedent, we are bound by the
earlier decision. See Indep. Cmty. Bankers of Am. v. &d.
Governors of the Fed. Reserve Sy€5 F.3d 28, 34 (D.C.
Cir. 1999) ([W]hen faced with an intraircuit conflict, a
panel should follow earlier, settled precedent over a
subsequent deviation therefrdm(internal quotation marks
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omitted). Of course courts must be careful when invoking
this principle, lest they too readily discard a later precedent
that dstinguished—or is distinguishable froman earlier
decision. In any event, in this casee find no such
inconsistency.

Thegovernment cites three pBelttrio cases—two from
this court and one from the Supreme Courin the first,
Marine Railway& Coal Co. v. United State265 F. 437
(D.C. Cir. 1920), the United States sought egectof a
riparian owner in Virginiawhose property abutted the
federally owned portion of the Potomaod whohad taken
possession of land reclaimed during a federal dnedg
project. Id. at 438-39. Ruling for the government, we held
that the United States retains title to submerged lands covered
by artificial fill and thatthe rights of riparian ownersgnust
yield to commercial necessity.ld. at 443. In other words, a
riparian owner has no right to procedural due process or just
compasation if its riparian rightsswhateverthose may be-
have beerut off by federal efforts to preserve or improve the
navigability of a waterway held by the federal government in
the publictrust. Id. Contrary to the government’s argument,
Marine Railway which says nothing about the scope of
riparian rights where the federal government is acting for any
purpose aside from promoting the navigability of wateryays
is consistent with our lat cases. As we explainedNfartin,

[a]n owner of riparian land . . . has a qualified right
to make fills and build wharves in the river. But
exercise of this qualified right does not affect the
power of the United States with regard to navigation.
‘Structures in the bed of a navigable stream . . . may
be injured or destroyed without compensation by a
federal improvement of navigable capacity.’
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Martin, 177 F.2d at 734 (quotingnited States v. Chi.,
Milwaukee, St. Paul & PacR.R. Co, 312 U.S. 592599
(1941)) (internal citation omitted) (ellipses in originaljrue,
Martin suggests that a riparian owner ceontrary toMarine
Railway, obtain title to reclaimed lands, but tittenot at issue

in this appeal. Accordingly, Marine Railway which
addesses the power of the United States to interfere with
riparian rightgo protectnavigation, is consistent withe Belt

trio, which makes cleathat riparian rights ee qualified by
Congress’s “paramount power over the navigable waters of
the United Stees in the regulation of commerce and
navigation.” Belt, 142 F.2d at 767.

We are similarly unpersuaded by the government's
discussiorof the othertwo pre-Belt trio federal casesShively
v. Bowlby 152 U.S. 1 (1894)and United States ex rel.
Greathousev. Hurley 60 Wash. L. Rep. 162 (D.C. 1932),
affd 63 F.2d 137 (D.C. Ciy, aff'd sub nomUnited States ex
rel. Greathouse v. Dern289 U.S. 352 (1933). Although
Shively characterizeghe right towharf out and lay fillin
Maryland as a statutory rathd#rana common law right, the
case, decided in 1894, merely offera contemporary
assessmertf riparian rights and thus sapsthing about the
state of Maryland law in 1801Shively 152 U.S. at 2324.
The finaldecision Greathousedealswith ariparian owner’s
request that the court compel the Secretary of War to grant a
permit to buildwhere no harbor line had been established
Greathouse63 F.2d at 138In the Rivers and Harbors Act of
1899, Congress had authorized the Secretary of War to draw
sweh lines and had prohibited buildimgthout a permit either
beyond those linesr where no such lineead been drawn
Act of Mar. 3, 1899 ch. 425, 8§ 101, 30 Stat. 1121, 1151
(codified at 33 U.S.C. 88 403404) 33 U.S.C. § 405
(extending coverage of ¢h Act to the Potomac River)
Greathousealoes not support the governmerdaigument To
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begin with, only the Supreme Court of the District of
Columbia—a trial level cour—actually reached the question
of the scope of riparian rights under Maryland lan1801.
Moreover, althoughthat court mde some general statements
about the nonexistence of common law rights to build, its
holding dealinot with whetter the riparian owner could build
at all—the issue in this casebutwith whether the owner had

a vestedright to build that could not, prior to building, be
taken by Congressional actio@reathouse60 Wash. L. Rp.

at 166. As we explainedsupra at 11-12, the rights in
guestion in this case are qualifiede., they are subject to
congressional regulation. Indeed, the traditional common law
rule was that where such rights existiey vestdonly when
exercised. See, e.g.Scranton v. Wheeled79 U.S. 141, 1%
(1900) (explaining that thegualified right of accessto
navigable waters, as manifestedhe building of wharves, is

a constitutionally protected property right that vests only
when those wharves are built). Because Old Dominion has
already exercised its rightghe trial court’s opinion in
Greathouses inapplicable. To be sure, the Supren@ourt,
considering the case owrit of certiorarj referred to the
existence of the common law right in Maryland as “doubtful,”
but it did so in the course of noting that mandanmis
unavailable where the right in question is unclear.
Greathouse 289 U.S. at 35/8. The existence of the
Maryland common law right was one of a lohgt of
uncertainpropositionsthat would have tohave beentrue to
justify mandamus in that casé.

In conclusion, because tHeelt trio is consistent with
both subsequentaryland case law and older fedecdse
law, we are bound by its interpretation of Maryland law.
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Alternatively, the government urges us to certify to the
Maryland Court of Appda the question ofvhat rights Old
Dominion has SeeMd. Code Ann.Cts. & Jud. Proc§ 12
603 (authorizing the Maryland Court of Appeals to accept
certified questions from federal courts).n deciding whether
to certify a case we look to whether local law is genuinely
uncertain with respect to a dispositive question . . . . If,
however, there is a discernible path for the court to follow,
then we do not stop short of deciding the questiobial A
Car, Inc. v. Transp Inc,, 132 F.3d 743, 746 (D.C. Cir. 1998)
(interral citations and quotation marks omittes@ealso17A
Charles Alan Wright et alFederal Practice and Procedu&
4248 at 50207 (3d ed. 2007{listing considerations relevant
to the determination of whether to certify, including the
frequency with which the question will come up, the practical
limitations of the certification process, and the extent to which
considerations of comity are relevantLertification isthus
inappropriate where, as here, we have examined state law and
have found a “discernible path” that is consistent with our
precedent.

We areunwilling to certify this case for twadditional
reasons First, becausen the 1800s Maryland adopted a
comprehensive statutory framewatkaling with the right to
wharf out the statecommonkaw rule at issuehere has
absolutely no applicability for any riparian land outside of the
District of Columbia &nd probablynat even anyapplicability
beyond the seven parcels at issue in this cERecording
of Oral Arg. at 11:0411:15, 13:3414:10, 29:0930:04). We
cannot imagine twy the MarylandCout of Appealswould
wantto spend itdimited time on an issuef no consquence
to the state of Maryland.Second, this case has been in
litigation since 1973, antaryland law is hardly uncertain
enough to justify further delay.
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For all these reasonsewdecline, as counsel for Old
Dominion put itat oral argumento “refer to Maryland courts
a question of whether panels of this court in the-twiehtieth
century misinterpreted the dictum of a Maryland nineteenth
century case applying a meaighteenth entury Maryland
statute that modified sixteenth century common law.
Recording of Oral Arg. aR0:41-21:08. We affirm the
district courts grant of summary judgment for Old Dominion.

So ordered.
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