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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

MORRIS S. DAVIS, )
)

Plaintiff, )

)

V. )

)

JAMES H. BILLINGTON,in hisofficial )
capacity asthe Librarian of Congress, )

) Civil Action No. 10-0036 (RBW)

and )
)

DANIEL P. MULHOLLAN, in hisindividual )
capacity, )
)

Defendants. )

)

)

MEMORANDUM OPINION

The plaintiff, Morris S. Davis, brings this action against James H. Billington, the
Librarian of Congress, in his official capacityjwdaDaniel P. Mulhollan, the director of the
Congressional Research Service ("CRS"), in his individual capacity,rajldtat the defendants
violated his First and Fifth Amendment rights. Complaint ("Compl.") 11 78-85. On @diébe
2010, the Court denied the Defendants' Motion to Stay Litigation Except as to the Individual
Capacity Defenses of Daniel P. Mulhollan ("Defs.' Mot. to Stay"), anddsthat the reasons for
its denial would be explained in a forthcoming memorandum opiiGivil Action 10-0036

(RBW), October 14, 2010 Order. This is that Memorandum Opinion. This Memorandum

! The October 14, 2010 Order also ordered defendant Billingtanswer or otherise respond to the
plaintiff's Complaintwithin five days Defendant Billington satisfied that Order by filing his motion to dismiss on
October 19, 2010Defendant Mulhollan had earlier filed his motion to dismiss on Magcl2@10.
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Opinion also addresses the Motion to Dismiss on Behalf of Defendant Daniel P. Eulholl
("Def. Mulhollan's Mot. to Dismiss"), and the Motion to Dismiss on Behalf of indat James
Billington ("Def. Billington's Mot. to Dismiss"), both of which remain pendinépbe the Court
and are opposed by the plainfiff.

In this Memorandum Opinion, the Court first further explains why it denied the motion
for a partial stay, and then will address the motions to dismiss, wHlebto@ly raise three
principal aguments in favor of dismissal: First, that the plaintiff cannot state a claim for
damages against defendant Mulhollan in his individual capagtond, that the plaintifils to
state a claim under either the First or Fifth Amendments; and third, that defendbotidfh is
entitled to qualified immunity as to the plaintiff's constitutional claifhBe ensuing pages
explain both the Court's earlier denial of the motion to staynandts denial ofoothmotiors to

dismiss.

2 In addition to the record documents cited previously, the Court considerfadloineng in deciding the

motions: the Memorandum of Points and Authorities in Support of Motion to Dismiss on Befliakefendant

Daniel P. Mulhollan'(Def. Mulhollan's Mem:); the Plaintiff's Opposition to Defendantglotion to Say Litigation
Except as to the Individual Capacity®rses of Daniel P. Mulhollan ("Pl.'s Opp'n. to Sjatiie Reply
Memorandum in Support of Defendat¥otion to Stay Litigation Except as to thedividual Capacity Defenseof
Daniel P. Mulhollan ("Def." Reply to Stay}; the Plaintiff's Memorandum of Points and Authorities in Opposition to
Motion to Dismiss of Defendant Daniel P. Mulhollan ("Pl.'s Opp'n to Mulhollat k Dismiss); the Reply
Memorandum in Support of Motion to Dismiss on Behalbefendant Daniel P. Mulhollan@ef. Mulhollan's
Reply"); the Memorandum of Points and Authorities in Support of Motion to DésanisBehalf of Defendant James
Billington ("Def. Billington's Mem."); the Plaintiff's Memorandum of Poiarsd Authorities in Opposition to

Motion to Dismiss of Defendant James Billington ("Pl.'s Opp'n to Billingtom. kboDismss"); and the Reply
Memorandum in Support of Motion to Dismiss on Behalf of James Billingef(Billington's Reply")
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l. BACKGROUND *

Between September 2005 and October 2007, the plaintiff, who at that point in his career
had achieved the rank of Colonel in the United States Air Force, served as therGieetifor
for the Department of Defense's Office of Military Commissions. Confl. Ifi this position,
he oversaw the prosecution of suspected terrorists héld Guantanamo Balaval Base
("Guantanamo Bay") i€uba. Id. Believing that the militargommissions system had become
"fundamentally flawed,fid., the plaintiff resigned from his position as Chief Prosecutor in
October 2007, id.and retired from his position as a military officer at that same tdn§,12
He has since become a "vocatldnghly public critic of the system, speaking, writing[,] and
testifying to Congress ahbhis personal views and firsthand experiencés.'| 2.

A. The Plaintiff's Hire by the Library of Congress

In December of 2008, the Library of Congress (thierary') hired the plaintiff as its
Assistant Director of the Foreign Affairs, Defense and Trade Divisien'EADTD" or the
"plaintiff's division’) of the CRS.Id. 11 3, 26. The CRS is the public policy research arm of the
United States Congress and avgar unit of the Library.Id. {1 14. In his position as Assistant
Director of the FADTD, the plaintiffepresents that hiprimary responsibilities were to lead,
plan, direct, and evaluate the research and analytical activities in the grel&syassig to his
division, which included matters relating to foreign affairs, the Defense Degrat; and
international trade and finance, but not issues related to military commissidn$.29.

According to the plaintiff, "sole responsibility for topicgating to the military commissions

3 The following description of events is based upon the factual allegatit forth in the plaintié

Complaint.



Case 1:10-cv-00036-RBW Document 35 Filed 03/30/11 Page 4 of 41

system and the prosecution of the individuals held at Guantajiaypbelongs to the American
Law Division' and "[m]embers of Congress and their staffs know that [the American Law
Division] is the division responsible rfonilitary-commissiorrelated issues.Id. 1 3232. The
plaintiff alsoassertghat, within his division, he "had no authority to establish policy, and he had
little opportunity for significant contact with the pubficld.  29. Heherefore contendhat he

was 'hot expected to and did not author written reports or analyses on behalf of [the @&S,]" a
that"[h]is name has not appeared on any reports distributed to Congress. Nor have any
congressional inquiries or requests for information beentdate¢o him" 1d. 1 29.

B. The Plaintiff's Opinion Articles

On November 11, 2009, both tiéall Street Journadnd theVashington Pogpublished

articles written by the plaintiff that "refldetd his personal views regarding Guantanamo [Bay]
and the militay commissions processld. 11 4344, 50. These articles relied exclusively on the
plaintiff's professional experiences prior to his employment with the C&RS.50. According

to the plaintiff, reither of these articles criticized Congress, any Memmb€ongress, any
political party or positions associated exclusively with one political party, nor did thegiz=iti
the CRS, the Library, or any of their employees or policids{{ 47, 50. Rather, the plaintiff
contends that the "opinion pieces relate[d] to subjects of immense public condemthe .
foreseeable futuréas they discussed the thearrent policies of "President Obama and
Attorney General Eric Holder. . with respect to [future announcements concerning additional
decisions hout] the militarycommissioror federalcourt trial of other Guantanamo [Bay]
detainees Id. 1 45. he plaintiff wrote the articles at his home, away from his workplace

during non-working hours, and he did not receive any form of compensatitheir authorship.
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Id. 1171 4849. The plaintiff also indicates that, although he previously engaged in spadeah si
to that at issue here, he was not reprimanded by either defendant in any way pabweo t
articles beingublished on November 11, 2009. 14.3342.

The plaintiffhad informed defendant Mulhollan that higicleswould be publishegrior
to their publicationand afteMulhollan had the opportunity to review them, Mulhollan sent
multiple emails to the plaintiff expressing his dissatisfaction with the plasngitions.Id. 11
5354. The day after the articlgmiblication, on November 12, 2009, Mulhollan told the
plaintiff in a meeting that he would not be converted from probationary status to permanent
status, as had been the planned development of the plaiatifloyment with the CRS prior to
the November 11, 2009 publicationsl. 1 55. On November 13, 2009, Mulhollan again called
the plaintiff into a meeting and served him with a Memorandum of Admonishment in regponse
the publication of the two November 11, 2009 articles . 5657. Mulhollans last alleged act
of retaliationoccurredon November 20, 2009, when he informed the plaintiff that, because the
plaintiff had writtenthe opinionarticles he would be reassigned to work temporarily as
Mulhollan's Special Advisor beginning on December 21, andhivéy daysthereaftethe would
be separated entirely from the CR8. [ 5859. Although the plaintiff filed suit on January 8,
2010, DefMulhollan's Memat 5,which wasprior to the expiration of his thirty days as
Mulhollan's Special Advisor, subsequent filings with the Court indicate that theted e
allegedly retaliatory acts described in the plailstifiomplaint—hamely the complete separation

from theCRS—did in factultimatelyoccur SeePl.'s Oppn to Stay at 1-3.
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C. The Library's R equlations

The Librarys internal personnel regulations generally encourage employees to speak and
write publicly and they do not restrict employees from engaging in public digcetien
discussing issues not within an emplogeaea(s) of specialtyCompl. 1 65-67citing Library
of Congress Regulation (QR") 2023-3 § 3(A) - (B)). However, when speaking on
"controversial mattersthe regulations dictate that Lilsggemployees shouldeXplicitly
disassociatethemselves from the Library aritheir official positions, but suchstatements
made by employeeare not subject to prior reviefvld. 116667 (citing LCR2023-3 § 3(A) -
(B)). Additionally, the Librarys regulations state thatvhere an employéewriting relates to
library science, the administration or policies of the Library, matters rglatian employéee
official duties or responsibilities, or matters specifically addressing Mendf€ongress, the

employee is expected tamong other thing$,assure, when appropriate, that staff members

opinions clearly differentiate from Library policy.ld. § 67 (quoting LCR-2023-3 § 3(B)).

4 Section 3 of ICR 2023 reads in its entirety:

"Section 3. Teaching, Writing, and Lecturing

A. Staff membersra encouraged to engage in teaching, lecturing, or writing that is not ipedHly law.
Generally, personal writings and prepared or extemporaneous speeches thaubjeas unrelated to théorary
and to staff members' official duties are not sabjo review.

B. In speaking and writing on controversial matters, staff mesrdner expected to disassociate

themselves explicitly from the Library and from their official positiongs&aal writings as well

as prepared or extemporaneous speeches fhynstmbers shall not be subject to prior review.

Where, however, the subject matter of such writing relates to libraaycgcbr the history,

organization, administration, practices, policies, collections, buildorgstaff of the Library as

well as matters relating to a field of a staff member's official spedializar the special clientele which a staff
member serves, and where some association may be made with a staff'meffitiat status, staff members shall:
(1) assure accurate presentation of facts about the Library and Liblatgd matters; (2) avoid the
misrepresentation of Library policies; (3) avoid sources of potential glatnaheir ability to perform official
Library duties in an objective and nonpartisan manner; and (4) agdere appropriate, that staff members'
opinions dearly differentiate from Library poli€y.
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In 2004, @fendant Mulhollan issued a statement clarifying thedris regulations as
applied to the CRS, which has since been adopted as policy mmalemented and enforced by

defendant Mulhollanld. § 68. This clarification, entitle@utside Speaking and Writing,

encourages Library employees to submit their authored works for prior reviewoatdegrthat
employees are responsible for using "sound judgment in deciding when engagement in an
outside activity may place the reputation of [the CRS] at'rigk. 7 6971. However, the term
"sound judgmentls neitrer defined nor discussed, which the plaintiff alleges affatues "
Library and [the CRS] unfettered discretion to determine which speech to pulisfi{' 71, 76.

Il THE DEFENDANTS' MOTION TO STAY THIS LITIGATION

The defendants requested that this Costtas'an order staying [this] action except as to
[the] litigation of Director Mulhollan's individual capacity defenses, including bothfepdl
immunity and statutory bars to [théamtiff's] Bivensclaims for damages against Director
Mulhollan." Defs."Mot to Stay at 2. As noted above, however, this Court denied that request on

October 14, 2010Davis v. Billington, et al.No. 16003 (RBW)(D.D.C. Oct.14, 2010).

A. Standard of Review

Upon balancing the competing interests of the parties, a court has inherent pdaser to s

proceedings on its docket. Feld Entm't v. Am. Soc'y for the Prevention of Crueltynb@lani

523 F. Supp. 2d 1, 2-3 (D.D.C. 2007). "The power to stay proceedings is incidental to the power
inherent in every court to control the disposition of the causes on its docket with economy of

time and effort for itself, for counsel, and for litigant&lir Line Pilots Ass'n v. Milley 523 U.S.

866, 879 n.6 (1998) (quoting Landis v. N. Am. Co., 299 U.S. 248, 254 (1936)). In determining

whether to grant a stay, "the [C]ourt, in its sound discretion, must assess e tiadanature
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and substantiality of the injustices claimed on either si@ardon v. FDIC, 427 F.2d 578, 580

(D.C. Cir. 1980). The party requesting a stay must make out a "clear case of harastuoity

in being required to go forward, if there is even a fair possibility that thdatashich he prays

will work damage to someone else.” Feld Entm't, 523 F. Supp. 2d at 3 (quoting Landis, 299 U.S.
at 255).

B. Lega Analysis

As noted above, the defendants soughtdrder stayinfthis] action except as to [the]
litigation of Director Mulhollars individual capacity defensé®efs! Mot. to Stay at 2. As
grounds for this request, defendant Mulhollan arghathe is shielded "from both liability and
the burdens of litigationby the actrine of qualified immunityid. at 4 and te assertethat
"were[the] plaintiff permitted to embark upon discovery as to Dr. Billington and the Library, it
would have an immediatnd direct effect ofhim], his qualified immunity defense, and his
right not to participate in discovery until the Court has ruled on his motion to disrtdsat'6.
In other words, dfendant Mulhollan maintains thdor the protections of [qualifdimmunity]
to be meaningful to [him], litigation should be stayed as to the Library pending tterauof
[his motion to dismiss].'Defs! Reply to Stay at 4.

The plaintiffopposed the motion to stay, asserting that the defengdardsattempfing]
to expand the qualified immunity doctrine to stay all litigation of all claims against all
defendants, including defendants for whom qualified immunity is not availaBlés"Oppn to
Stay at 3. And the plaintifirgued that becauseféndant Billingon has beersued in his official
capacity as the Librarian of Congress he ispnotected byjualified immunity, andhe must

therefore respond to the plaintiff's Complaiid. The plaintiff further objectetb the timing of
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the motion to staynotingthat 'the Supreme Court . . . has focused on the individapécity
defendant's right to avoid peculiarly disruptive proceedings like 'unnegesghburdensome
discovery or trial proceedingsvhich necessarily occur only after the defendant has filed a

response to the plaintéfcomplaint. Id. at 4 (quotingCrawfordEl v. Britton, 523 U.S. 574,

598 (1998).

"Qualified immunity balances two important interestie need to hold public officials
accountable when they exercise power irresponsibly and the need to shieldsdfbaml
harassment, distraction, and liability when they perform their duties reagdnBielarson v.
Callhan 555 U.S. 223, _, 129 S.Ct. 808, 815 (2009). Qualified immunignisfimunity from

suit rather than a mere defensdiability.” Saucier v. Katz533 U.S. 194, 200 (2001) (quoting

Mitchell v. Forsyth 472 U.S. 511, 526 (1985)A district court'must exercise its discretion in a

way that protects the substance of the qualified immunity defense . . . so thalsadfie not
subjected to unnecessary and burdensome discovery or trial proceedirmsfordEl, 523
U.S. at 597-98. The Supreme Court h@péatedly stressed . . . the importance of resolving
immunity questions at the earliest possible stage in litigétiBearson555 U.S. at __, 129

S.Ct. at 815 (quoting Hunter v. Bryant, 502 U.S. 224, 227 (1991t )nust be remembered,

however, that qualified immunity is not a right to immunriityom litigation in general. Behrens
v. Pelletier 516 U.S. 299, 312 (1996).

Here, the defendantsotion to stay was premature, overly encompassing, and did not
demonstrata clear case of hardshig-irst, although defendant Mulhollan hWadd a preanswer
motion to dismiss, eferdant Billington had not yet respoadito the plaintiffs Complaint with

an answer or any other form of responsive pleading or motion permissible undeidhad Fe
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Rules of Civil Procedure. Pl.'s Oppn'to Stay ae®Fed. R. Civ. P. 8(b)-(c), 12 (bWhile the
defendants cittample casauthaity supporting the issuance of a stayscoverypending
resolution ofthequalified immunityissue seeDefs! Mot to Stay at 5 (quoting Harlow v.
Fitzgerald 457 U.S. 800, 818 (1982) ("[u]ntil this threshold immunity question is resolved,
discoveryshould not be allowed,") anBehrens516 U.S. at 308 (1996) (qualified immuniig "
meant to give government officials a right, not merely to avoid standingluighlso to avoid
the burdens of such pretrial mattergasovery")) (emphasis addedy he plaintiff aptly noted,
the defendandid not cite any authority to support the extension of qualified immunity to the
pleading stage. F.Oppn to Stay at 8. The Court was similarly unable to find authority
supportinga preanswer or dispositive moticstay of litigation® Because this litigation vea
only in the infancy of the pleading stage when the stay was requested, and consbgdenit,
and still has notyet reached thdiscovery stage, granting the defendants' motion to stay would

havefreal the Library fromparticipating in thé'litigation in general, Behrens516 U.S. at 312,

ratherthan protectinglefendant Mulhollan's asserted right to qualified immunity.
Second, and similarly, the defendants' motion cut too broad a swath iempftd stay
litigation as to the Library based solely on Mulhodaallegedright to qualified immunity. A

stay of discovery pending determination of a motion to dismiss is rarely appeophiah the

° Although theFeld Court apparently granted a pgaswer and responsive motion stay of "all proceedings,"

523 F. Supp. 2d at 5, that case is inapplicable here cdureinFeldgranted a temporary stay of all proceedings
pending resolution of an earliéited, related caseld. at 2. Further, th€eldcourt determined that the second
matter was filed only after the court denied a counterclaim Feld attemptesgtbimshe first matter because it
would have resulted in "additional expenses to the plaintiffs, wikdty Icreate a need for new counsel to pursue
[the claim] where no need . . . exist[ed], and that the claim was being used Bisyg[add] to indeinitely prolong
the . .. litigation."1d. at 3. These factual and procedural differences rralginapposite to the situation in this
case.

10
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pending motion will not dispose of the entire case." ChavoDsG..Fin. Responsibility &

Mgmt. Assistance Auth201 F.R.D. 1, 3 (D.D.C. 2001) (citation and internal quotation marks

omitted);seePearson  U.Sat__, 129 S. Ct. at 815 (2009) (noting only that qualified
immunity should "be resolvedipr to discovery . . . at the earliest possible stage in litiggtion
(citations and internal quotation marks omitted). Because only defendant Mulholtdios to
dismisswasbefore the Court when the stay was requested amdlyiaddresedthe claims
against himjt was impossible for the Couyut that timeto dispose of the entire cabased on
themotionto dismiss the claims against Mulhollan

Finally, there was no indication that defendant Mulhollan wouldoeeuiliarly
disrupt[ed],"CrawfordEl, 523 U.S. at 605, by the Court requiring the Library to file an answer
or other responsive pleading. In fact, Mulholtedlikely already expended substantial efforts
in responding to the plainti§'Complaint by raising and analyzing not only his dfirdi
immunity challenge but also multiple defenses on other grounds. The @uengfore
determined thataquiring the Library to similarly respond to the plairgiffomplaintwould nd
further significantly burden defendant Mulhollan. Thissvespecidy so given that, ate
defendants in fact conceddte legal assertions and alleged factual underpinnings of each set of
the plaintiffs claims arésubstantively identicdl,Defs.' Reply to Stay a4-5, and that both
defendants are represented by the same cou@selversely, there vgaa far possibility that
granting thestaywould prolong the injuryhe plaintiffassertedhe wasenduring due to his
termination SeePl.'s Opp'rto Stay at 1& n.4 (assertinghat the plaintifremainsunemployed

degite his best efforts tacquire employmeint

11
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For all of thesereasons on October 14, 2010, the Court denied the defendants' motion to

stay Dauvis v. Billington, et aJ.No. 10-008 (RBW) (D.D.C. Oct.14, 2010).

[I. THE DEFENDANTS' MOTION STO DISMISS

A mation to dismiss the complaint pursuant to Federal Rule of Civil Procedure 12(b)(6)
tests whether the complaint has properly stated a claim upon which relief camtezl diVells

v. United States, 851 F.2d 1471, 1473 (D.C. Cir. 1988). For a complaint to survive a Rule

12(b)(6) motion, Federal Rule of Civil Procedure 8(a) requires only that it proviter &nd
plain statement of the claim showing that the pleader is entitled to"rdhedl. R. Civ. P.

8(a)(2). Although Rule 8(a) does not requidetailed factual allegationsBell Atl. Corp. v.

Twombly, 550 U.S. 544, 555 (2007), a plaintiff is required to provide "more than an unadorned,

the-defendant-unlawfulljxarmedme accusatiott Ashcroft v. Igbal,  U.S. _, ;129 S. Ct.

1937, 1949 (2009), in order tgiVe the defendant fair notice of what the claim is and the

grounds upon which it rests,” Twombly, 550 U.S. at 555 (internal citation, quotation marks, and

alteration omitted). Thus, whileletailed factual allegations are not necessaryitttstand a
Rule 12(b)(6) motion to dismiss, to provide the grounds of entitlement to relief, a planstf
furnish more than labels and conclusions or a formulaic recitation of the elevhartause of

action! Hinson ex rel. N.H. v. Merritt Educ. €t521 F. Supp. 2d 22, 27 (D.D.C. 2007)

(quoting_ Twombly, 550 U.S. at 555) (internal quotation marks and alterations omitted). Or, as
the Supreme Court more recently stat¢ijp survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as trutstate a claim to relief that is plausible on its
face!" Igbal, U.S.at_, 129 S. Ct. at 1949 (quoting Twombly, 550 U.S. at 570).

A claim is facially plausibléwhen the plaintiff pleads factual content that allows the

12
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court to draw the reasonable inference that the defendant is liable for thedugcateged.
Id. (quoting_Twombly, 550 U.S. at 556). A complaint alleging facts thatraesrely consistent
with' a defendarg liability . . . 'stops short of the line between possibility and plausibility of
‘entitlement to relief! Id. (Qquoting_Twombly, 550 U.S. at 557).

Finally, in evaluating a Rule 12(b)(6) motioift]lie complaint must be liberally
construed in favor of the plaintiff, who must be granted thefiteof all inferences that can be

derived from the facts allegédschuler v. United States, 617 F.2d 605, 608 (D.C. Cir. 1979)

(internal quotation marks and citations omitted), and the Court "may consider onlgtthe fa
alleged in the complaint, any documents either attached to or incorporatedomiplaint and

matters of which [the Court] may take jowil notice," EEOC v. St. Francis Xavier Parochial

Sch, 117 F.3d 621, 624 (D.C. Cir. 1997) (footnote omittedg alsd ellabs, Inc. v. Makor

Issuest Rights, Ltd., 551 U.S. 308, 322 (2007) (noting that courts may consider "documents

incorporated into the complaint by reference, and matters of which ancayitbke judicial

notice”). On the other hand, although the Court must accept the plairditsal allegations as
true, any conclusory allegations are not entitled to an assumption of truth and even those
allegations pladedwith factual support need only be accepted to the extent that "they plausibly
give rise to an entitlement to relieflgbal,  U.S.at __, 129 S. Ct. at 1950. In the final
analysis, ésmissal for failure to state a claim"groper when . . . the court finds that

plaintiff[] [hag failed to allege all the material elements of [that cldin]aylor v. EDIC, 132

F.3d 753, 761 (D.C. Cir. 1997).

13
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A. The Plaintiff's Bivens Claims

"Historically, damages have been regarded as the ordinary remedy for sionmia

personal interests in libertyBivens v. Six UnknowmNamedAgents of Fed. Bureau of

Narcotics 403 U.S. 388, 395 (1971Bivens"established that a citizen suffering a compensable
injury to a constitutionally protected interest could invoke the general fedestiaque
jurisdiction of the district courts to obtain an award of money damages agairestpbasible

federal official." _Davis v. Passma#42 U.S. 228, 234 (1979). "[W]hether to recognize a

Bivensremedy may require two stepsWilkie v. Robbins, 551 U.S. 537, 550 (2007). First,

"there is the question whether any alternative, existing process fortprotide interest

amounts to a convincing reason for the Judicial Branch to refrain from providing a new and
freestanding remedy in damage#d: (citing Bush v. Lucas, 462 U.S. 367, 378 (1983)). Second,
"even in the absence of an alternativBj\ensremedy is a subject of judgment: ‘the federal
courts must make the kind of remedial determination that is appropriate for aoodawn

tribunal, paying particular heed, however, to any special factors counselitagibeHefore
authorizing a new kind of teral litigation.™ Wilkie 551 U.S. at 550 (quotirgush 462 U.S. at
378). Where special factors counsel hesitation, "the judiciary should decline tise&xsrc

discretion in favor of creating damages remedies against federal officigagnola vMathis,

859 F.2d 223, 226 (D.C. Cir. 1988).

As initially employedby the Supreme Court in Bivens, the phragecial factors

counseling hesitation" had nothing to do with the merits of the particular remedyt byugg
plaintiff, butrather concernethe question of who—Congress or the courts—should decide

whether such a remedy should be providBdsh 462 U.S. at 379-80. A statutory system of

14
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"comprehensive procedural and substantive provisions giving meaningful rengaliest the

United States,Spagnola, 859 F.2d at 226, for example, constitutes a "special factor counseling
hesitation," id. because such a system indicates Congress's intent to establish and reggulate t
remedies provided for claims brought in accordance with that system. Iideede
"comprehensiveness of the statutory scheme involved, not the ‘adequacy’ of sreeifies
extended thereunder, that counsels judicial abstentiodgference to the existencetbis

special factar Id. at227 (citing Schweiker v. Chilicky, 487 U.S. 412 (19883geChilicky, 487

U.S. at 421-22 ("The absence of statutory relief for a constitutional violation . . . ddBsamt
means necessarily imply that courts should award money damages agairfatele of
responsible for the violation.").

Despiteexercising caution in the face of special factors, courts have nonetheless also
been mindful of whether there exists meaningful relief for alleged constiéitielations. See
Spagnola, 859 F.2d at 227 n.6 (observing that, at two separate p@ntshitthe majority
"appeared to suggest that the specific remedies extended under the [Cict Rafarm Act]
were 'meaningful™). The Supreme Court has declined to answer the questiorehiheth
Constitution itself requires a judally fashioned damages remedy in the absence of any other
remedy to vindicate the underlying right, unless there is an expregaltestnmand to the
contrary." Bush 462 U.S. at 379 n.14esid. at 388 ("The question is not what remedy the court
should provide for a wrong that would otherwise go unredressed."); id. at 391 (Marshall, J.,
concurring) @eclaringthat there is nothing foreclosing a federal employee from pursuing a
Bivens remedy when his injury is not attributable to personnel actionsiflyabe remedied

under a federal statutory scheme). When the question is one of augmenting or supplementing

15
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statutory relief, courts have not been hesitant to ddiyens action.SeeBush 462 U.S. at 372
(assuming, as petitioner asserted, that "seivice remedies were not as effective as an

individual damages remedy and did not fully compensate him for the harm he suffered," but

nonetheless declining to accor@i@ensremedy) (emphasis adde@hilicky, 487 U.S. at 425
(declining to provide a Bivens remedy even though "Congress ha[d] failed to prowide f
complete relief) (emphasis added); Spagnola, 859 F.2d at 229 (noting that, "@ktecky, it
is quite clear that if Congress has 'not inadvertently' omitted damages affairads a the

statute at issue, then courts mabstain from supplementir@ongress' otherwise comprehensive

statutory relief scheme witBivensremedies") (emphasis added); Na&dfavi v. Broad. Bd.

of Governors, 650 F. Supp. 2d 40, 71 (D.D.C. 20884 on other grounds, ~ F.3d __, 2011

WL 691363 (D.C. Cir. Mar. 1, 2011) (explaining that "Congress's provision of substantive rights
andprocedural remedies has been a defining feature of the other regulatory sttedrties

District of ColumbiaCircuit has held tonecludeBivens recovery") (emphasis in original).

When, however, "there are available no other alternative forms of judicial"rElaefis 442

U.S. at 245, and the consequence becomes one of "damages or nothing," id., courts have not
been hesitartb remgnizea Bivensremedy. Seeid. at 248-49 (finding the plaintiff had no other
alternative forms of judicial relief and allowing him to seek redress foreglléiffh Amendment
violations in the form of damagefavabSafavi 650 F. Supp. 2d at 73 ("The strongest reason

for recognizing @ivensaction in this instance is that the only 'meaningful remedies' available to

[a] plaintiff are monetary damages.") (quotiBgsh 462 U.S. at 368).
Defendant Mulhollan asserts that the plaintiff's individual capacity claimssidam

cannot "survive in light of resounding pronouncements by the Supreme Court fiDcstiet of
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Columbia]Circuit thatBivensclaims arising from federal employment disputes are precluded by

the Civil Service Reform Act ("GSA")." Def. Mulhollan's Mem. at 7. Accordingly, the
defendant argues that the CSRA is a special factor that precludes thef flamtiursuing
relief undemBivens Id. Citing Chilicky as the "linchpin decision” for denying a Biveesmedy
in this cae, the defendant maintains tladthough the plaintiff "enjoyso avenue for review
under [the CSRA]," idat 11, the omission of relief for individuals in the plaintiff's position from
the CSRA was not inadvertent and recognition of a Bivemsedy wouldherefore'turn
Congress's deliberate and carefully crafted t@danployee scheme 'upside down," id. at 14.
The plaintiff, on the other hand, maintains that he is "precisely the type offplahm should
be entitled to aBiveny damages remedy fone violation of his constitutional rightsPl.'s
Opp'n to Mot. to Dismiss at He contends that because the LibraryGaingress is not an
Executive Agency, it is excluded from the definition of agencies covered bySlRA Ad. at 9
n.2. The plaintf therefore notes that he not subjecto the "detailed procedural protections of
Chapters 23 or 43" of the CSRAd. Moreoverhe points outhat as a probationary employee
serving less than one yeas Assistant Directohe is likewise not coverdaly the procedural
protections in Chapter 75 of the CSRW. Defendant Mulhollan does not contest the plaintiff's
assertion that his termination falls outside the amhih@®CSRA; instead, he argues that no
distinctions need be drawn between adequcgmedy and availability of review in light of
Chilicky. Defs.' Reply in Support of Mot. to Dismiss at 2-9. As explained below, the Court does
not agreavith defendant Mullhollan.

The Court agrees with the parties that the plaintiff's termination falls outsidextheofe

the CSRA. SeePl.'s Opp'n to Mot. to Dismiss at 9 n.2; Def. Mulhollan's Mem. at 11. Thus,
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much like inNavabSafavj the strongest reason for recognizing the plaintiff's Bivdgis is
that the only meaningful remedies availatdéim are monetary damageSeeNavabSafavi
650 F. Supp. 2d at 73. Another, similar reason for recognizing the plaintiff's Bieémsis the

fact that, unlike the plaintiffs iBush Chilicky, and_Spagnolahe plaintiff here faces a

"complete unwailability of review." Pl's Oppn to Mot. to Dismisst 10. Because the issue here
is not simply one of remedy, but also of meaningful review, this case is dishaglagrom

Spagnola and this Circuit's applicationGiiilicky to Spagnola.

Although_Spagnola stands for the proposition that a limited remedy under the CSRA
may nonetheless be considered a meaningful remedy, the plaintiff hesébtab an absence of
review and lackshe possibilityfor relief under the CSRAWhile the circumstances sounding
the plaintiffs' First Amendment claims i8pagnola "differ[ed] markedly" from one another, the
District of Columbia Circuit noted that "the CSRA accord[ed] claimants in theiecasp
positions substantially the same relief," as

each could petion the Office of Special Counsel ("OSC") of the Merit Systems

Protection Board ("MSPB") alleging a "prohibited personnel practicé.the

OSC believed the allegations meritorious, it was required to report findings and

recommendations of correctivet@an to the agency involved. If the agency failed

to take action, the OSC could have requested that the MSPB order corrective

action.

859 F.2d at 22%internal citations omitted). Moreover, neither of 8gagnola plaintiffs could
assert one of the ghibited "major personnel actions” (e.g., removal, reduction in grade or pay,
or suspension of more than fourteen dags)lefined by the CSRAd. (citing 5 U.S.C. 88
7511-14, 7701-03 (1982)3eeSpagnola, 859 F.2d 228 n.9 (explaining that Spagnoléenbad

a series of minor personnel actions). For this reason, they could not avail ttesnaehe more

elaborate administrative protections reserved by Congress under thef@S#dployees
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alleging unconstitutional "major personnel actions." Spagnola, 859 F.2d at 225. Nosgtheles
the Spagnola plaintiffs could still petition the OSC, make allegations, and ensutiegi@25C
conducted the requisite "adequate inquiry" into the allegatilmhsseeid. at 228 n.9 (observing
that the CSRA entitled claimants "to the remedy (albeit a limited one) of an OSC petilitve")
plaintiff here alleges aignificantly greateemployment actioa-complete termination from his
position athe CRS—and yet, under the CSRA he has no remedy at all, not even a loniéed
SeePl.'s Opp'n to Mot. to Dismiss at &.seems strange, then, that Congress would accord relief
under the CSRA for the minor personnel actions challenged in Spagnola, but intgntionall
omitted relief forthose in the plaintiff's position who had experienced major personnel aasions
a result of alleged constitutional violations

In analyzing the claims before it, tB@agnola Court foundChilicky . . . significant not
only for its holding, but for its analysis Bush" 859 F.2d at 227 Asthe Circuit noted, "in

applying theBush'special factors' doctrine to the [statutory claims] before it, the Chiliakyrt

made cleathatit is the comprehensiveness of the statutory scheme involved, not the ‘adequacy’

of specific remedies extend#tereunder, that counsels judicial abstentidd.; seeNavab

Safavi 650 F. Supp. 2d at 74-75 (observihgt "no matter how the existence[pfeview [under
the statutory scheme at issue] might factor into a determination as to wh&hwenaremaly is
available, its relevance is minimal in a case involving a claimant who is ineligible [timater
statute]”) (internal quotatiomarks and alterations omittedBut, while discussinghe

significance of aneaningful remedy, which it deemed the "principal lessdush" Spagnola,

859 F.2d at 228, the Spagnola Court observeddhdgitky neverexplicitly determinedhe

extent ofBush'spreclusive effect, and noted tr@hillicky only dealt with the issuley
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implication,seeid. ("the Chillicky Court included a citatiomplicitly suggestinghat the

preclusive effect oBushextends even to those claimants within the system for whom the CSRA
provides 'no remedy whatsoevel(€mphasis added)). There can be no doubt then that the
existence of a meargful remedy is indeed the principal lessorBokh Andthe District of
Columbia Circuit observed that the CSRA does provide meaningful, although sometimes
incomplete, remedies to those federal employees who fall within its ponteetindhey may

thus avail themselves of its procedural and substantive proteceeSpagnola, 859 F.2d at

228 (explaining that the statutory scheme before the catiteast technicallgccommodates

appellants' constitutional challenges") (emphasis added). This Court, howsd®rt fieeds
more tharjust an "implicit[] suggesti[on],Spagnola, 859 F.2d at 228, before it can agree with
defendant Mulhollan that Congress's provision of no review whatsoever is a speoial fa
counseling hesitation. In other words, the Court cannot accept the proposition thata syst
affording absolutely no review for the plaintiff's alleged constitutionahtimhs can fairly or
accurately be deemed "comprehensivéf!’ NavabSafavi 650 F. Supp. 2d 40, 71 (examining
Bush Chilicky, ard Spagnola, and concluding that their "discussions of specific entitlement
programs suggest that for purposes of the special factors analysist@aystathhieme is a
comprehensive congressional system to administer public rights when it prioettes
substantive rights and administrative procedures for adjudicating those)r{giter'hal

guotation omitted)id. at 73 (noting that the "remedial regimes at issugush and Chilicky],

which were deemed to provide meaningful remedies against the United States|, thige
prospect of monetary compensation for the claimed economic harms") (internailoquota

omitted).
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Based on the above analysis of the current legal landscape, the Court finds that the
absence of an "alternative, existing process for ptiagethe [plaintiff's] interest amounts to a
convincing reason for the Judicial BraricWilkie, 551 U.S. at 550, to provide the plaintiff a
remedy in damaged:urther, the Court, in making "the kind of remedial determination that is
appropriate for a comon-law tribunal, paying particular heed . . . to any special factors
counseling hesitationjti., has not found persuasive the defendant's arguments against

recognizing the plaintiff'8ivensclaims based on the CSRA being a "special factor counseling

hestation bebre authorizing” the plaintiff to pursue his claim for damages. Accordingly, the
Court concludes that the plaintiff has properly stated claims under Bivenstafgderslant
Mulhollan in his individual capacity.

B. The Plaintiff's First Amendment Claim

It is beyond question that a public employee does not relinquish his First Amendment
rights to comment on matters of public interest by virtue of his government employmen

Connick v. Myers, 461 U.S. 138, 140 (1983) (citing Pickering v. Bé&doic, 391 U.S. 563

(1968)). A public employee's claim of First Amendment violations by his governmghbyaer

is evaluatedinder thdour elements set forth iRickeringv. Board of Education of Township

High, 391 U.S. 563 (1968), and clarified by subsequases that have construed Pickering
Hall v. Ford, 856 F.2d 255, 258 (D.C. Cir. 1988). First, the public employee must have been

speaking on a matter of public concetd. (citing Connick, 461 U.S. at 138). Second, the court

must balance the iatests of the employee, "as a citizen, in commenting upon matters of public
interest, and the interest of the State, as an employer, in promoting theefficiehe public

services it performs through its employeegidll, 856 F.2d at 258 (quotirickering 391 U.S.
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at 568). Third, the employee must prove that the speech was a substantial or md#gtting

the adverse employment action. K856 F.2d at 258 (citing Mount Healthy City Bd. of Educ.

v. Doyle, 429 U.S. 274, 287 (1977)). Finally, the government employer must be given an
opportunity to prove that it would have reached the same decision even absent the protected
conduct. Hall, 856 F.2d at 258. The first two inquiries are questions of law for the court to
resolve.ld. The lattertwo elements are questions of fact usuallyfl@fthe juryto decide I1d.

The state interest factor of the Pickerbajancing testfocuses on the effective

functioning of the public employer's enterprise.” Rankin v. McPherson, 483 U.S. 378, 388

(1987). Whether the speech at issue "impairs discipline by superiors or harmmmy am
coworkers, has a detrimental impact on close working relationships for which péogaitst
and confidence are necessary, or impedes the performance of the spetiksy"sdduthus
become pertinent factors assessinghe "full consideration of the government's interest in the
effective and efficient fulfillment of its responsibilitie€Connick, 461 U.S. at 158epeGarcetti

v. Ceballos, 547 U.S. 410, 418 (2006) @overnment entity has broader discretion to restrict
speech when it acts in its role as an employer, but the restrictions it imposes ditestted at
speech that has some potential to affect the entity's operations."). The "mameant place”
in which the speech occurred are also factors relevant to the balancing exerciseaembgrtak
the court._Connick, 461 U.S. at 152. Additionally, while "unadorned speculation as to the
impact of the speech” will not suffice in tRé&ckeringbalance, a catimay draw "reasonable
inferences of harm from the employee's speech, his position, and his workiranséligtiwith

his superior."Hall, 856 F.2d at 261.
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In weighing the state's interest in having taken the challenged emplogotient "some
attention must be paid to the responsibilities of the [aggrieved] employee withinetheydg
Rankin, 483 U.S. 390. "The burden of caution employees bear with respect to the words they
speak will vary with the extent of authority and public accountaltiitéyemployee's role
entails." Id. In the attempt to discern whether an employee is a "key deputy [who must be]
loyal, cooperative, willing to carry out [his] superiors' policies, and pezddny the public as
sharing [his] superiors' aimdall, 856 F.2d at 263, a court should ask three, successive
guestions, id. at 264 Hall instructs a court tja]sk first whether the employee's position relates
to an area as to which there is room for principled disagreement on goals ongiementation
... [i.e.]is it apolicy are@" Id. at 264 (emphasis in original). If the answer e fiist
guestion is yes, then tlweurt must "ask whether the office gives the employee broad
responsibilities with respect to policy formulation, implementation, aneiation . . . [i.e.,] was
the individual a policy levedmployee?'ld. (emphasis in original). If the answer to this question
is also yes, then the court must finally "ask whether the government inteaespmplishing its
organizational objectivestbugh compatible policy level deputies is implicated by the
employee's speechld. "At a minimum," for the "key deputy" heighted burden of caution to
apply, "the employee's speech must relate to the policy areas for vehihdsponsible.'ld.

As explained above, to withstatite defendardg' motion to dismissinder Rule 12(b)(6),
the plaintiff's claim of retaliation based on the First Amendment "must conféicient factual
matter, accepted as true, to 'statdaim to relief that is plausible on its facégbal,  U.S. at
_, 129 S.Ct. at 1949 (quotifigvombly, 550 U.S. at 570)Here, because the defendant

seemingly concedihnat the plaintiff's opinion articles addressed matters of public corsssn,
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Def. Mulhollan'sMem. at 18 (stating thdin this motion we address only the second Pickering
element”); Def. Billington's Mem. at 7 (sam#)e only First Amendment inquiry for the Court to
make at this timés whether the plaintiff's Complaint stateslaysible claim that his speech
interests as a citizen outweighed the Library's need to terminaie binaerto allow it to
effectively and efficiently perform its responsibilities to the pubAnd in making this
assessmenthé Court must find onlthat the plaintiffassertdacts sufficiently specific to
plausibly tip thePickeringbalance in his favorigbal,  U.S.at __, 129 S. Ct. at 1949.

It is no surprise thatdih defendant®ulhollan and Billingtonarguethat the plaintiff's
allegations "do not contain factual material that would plausibly suggest . . . th@ehests in
speaking outweigheldhe] CRS's interests in promoting the efficiency of its public service."
Def. Mulhollan's Mem. at 1&ee alsd®ef. Billington's Mem. at 7.The deéndans placegreat
weightonHall's conclusiorthat "the higher the level the employee occupies, the less stringent
[is] the government's burden of proving interference with its interest,” Def. MuitsoNMem. at
18 (quotingHall, 856 F.2d at 261), andguethat the plaintiff was a policievel employee
subject to a greater burden of caution in the exercise of his sjfEdcMulhollan'sMem. at 19
21° Althoughthe defendastmay disagree with them, the Cournisnetheless confined to the
factual alegations of the plaintiff's Complaint, and must, moreover, accept those allegations

true at this stage of the proceedings. For the reasons explained below, the Cotlvafitis

6 As defendant Billington acknowledges early on in his memorandwwupport of his motion to dismiss,

"certain of the arguments asserted herein are substantively identical tguheats" asserted in the memorandum
in support of defendant Mulhollan's motion to dismiss. Def. Billingthlgs. at 2 n.1. Given the similarity of the
arguments and the nedentity of the language with which those arguments are presentéchtinewill not always
cite the memoranda of both defendants throughout the remainder of thigrddglum Opinion.
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plaintiff's allegation@adequatelptate a claim of unconstitutionalt@nation in violation of the
First Amendment.

First, the plaintiff's allegations indicate that he was not a ptdiegl employee as
defined byHall, and thus was not required to exercise any special degree of caution in the
exercise of his speeclseeHall, 856 F.2d at 264 (clarifying that an employee's pdiesel
status matters only to the extent that "the government interest in accomplishigaumiz aional
objectives through compatible policy level deputies is implicated by theogegdspeech").
According tothe plaintiff, his "primary responsibilities were to lead, plan, direct and evaluate the
research and analytical activities in the policy areas assigned twikismi® Compl. T 29.
While the plaintiffuseshe phrase "policyraas,” the Court distinguishes this use of the phrase
from the significance given to the term "policy"Hiall, 856 F.2d at 264-65, based on the fact
that the CRS is thactual"public policy research arm,” compl. { 14, of the Library. In other
words,becausgublic policy is one of the primary responsibilities of the CRS entire
organization could beonsidereds onecollective"policy" operationf the language of Hall
were appliediterally. Moreoverbecause the CRS is divided into discrete apéaarying
specialties, itvould seem to only make sense that the individual units of the CRS would be
referred tdoy Library employeeas "policy areas." The Couhereforeinterprets paragraph 29
of the plaintiff's @mplaint, in which he uses the tefpolicy areas,'as simply a generalized
indicationthathe managed the individual unittbfe CRS tasked with Foreign Affairs, Defense
and Tradeand not as the plaintiff's acknowledgment that he was a "key deputy" within the CRS
and accordingly answerkd firstHall inquiry—whether the plaintiff's position had a relationship

to policy concerns—in the negative. In any event, the plaintiff contends that he "had no

25



Case 1:10-cv-00036-RBW Document 35 Filed 03/30/11 Page 26 of 41

authority to establish policy, and he had little opportunity for significant cowiticthe public.”
Id. § 29. The secondall inquiry—whether the plaintiff was a policy level employemust
therefore similarly be answered in the negative. Lastly, the plaintifuivezally asserts that
the speech for which he was fired was not relatedstofficial work at theCRS. Compl. 1 30-
32; seeid. 1 3 (the plaintiff "did not have any official responsibilities or duties ovaesss
relating to the military commissions'lll. 1 35 (describing how defendant Mulhollan required
the plaintiff to attené conference on personal time using a vacation day because "the subject of
the conference-Guantanamo and the military commissions systdrad nothing to do with [the
plaintiff's] CRS job responsibilities or duties”). Consequently, even if thetiflaiould be
classified as a policlevel employee, it is clear that his speech did not "at a minimum, . . . relate
to [the] policy areas for which he [wa]s responsibldall, 856 F.2d at 264.

Satisfied that the plaintiff was not, undéall, required to usergy extra degree of caution
in the exercise of his speech, the Court now turns taltbged harm the plaintiff's speech
caused or could have caused Director Mulhollan, the CRS, or the Library at larg8upreene
Court cautioned in Connickhat a stroger showing [of harm to the governmeamployer] may
be necessary if the employee's speech more substantially involve[s] robftebsic concern.”
Connick, 461 U.S. at 152-53 (observing that only one question out of fourteen on a questionnaire
the plainiff distributed within her office "touched upon matters of public concern in only & mos
limited sense"). As noted above, the plaintiff here engaged in speech pertainaiters of
immense public concern, namely, "the military commissions proae&ifntanamo Bay], and
the decision to try certain detainees in federal court in the United Statespl.@oth. Given

the public's substantial interest in receiving "the personal views orexpes . . . [the plaintiff]
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acquired as the former Chief Prosecutor [for the Department of Def@ifets of Military
Commissions]," compl. 1 50, the Court must require a relatively stronger showiagrofdthe
governmenemployer to tip th&ickeringbalance in the defendahfavor. SeeAm. Fed'n of

Gov't Emps. v. Loy, 332 F. Supp. 2d 218, 230-31 (D.D.C. 2004) (Walton, J.) (rejecting the

government's speculative assertions as to how the plaintiff's speech haamédoting that the
government must instead come forth with "affirmative evidence" of thm)har

The defendants indicate that, above and beyond any potential harm the plaintiffis speec
might reasonably have been expected to cause, his speech did in fact produce afdisrupt
because defendaktulhollan believed it "undermined [the plaintdf'ability” to fulfill his duties
and lead the FADTD as its Assistant DirectBref. Mulhollan'sMem. at 30 (arguing that this
disruption is evidenced in the plaintiff's Complaint through its incorporation of the Novembe
13, 2009 Memorandum of Admonishment and the November 20, 2009 letter of sepasadon)
alsoDef. Billington's Mem. at 20 (same)

It bears repeating thatventhoughthe defendastdisagree with the plaintiff's allegans,
in deciding the defendantsotiors to dismissunder Rule 12(}§6), the Court is limited to the
factual allegations in the plaintiff's Complaint and any documents it incorptrategerence.
The Complaint sets forth only a handful of instances when the plaintiff's writodg loe
construedas having created asduption—after he reviewed the opinion pieces, defendant
Mulhollan sent seeral emails to the plaintiff,ampl.  54; on November 12, 2009, the day after
the writings were published, defendant Mulhollan called the plaintiff into aimgestiring
which theacting Deputy Director of CRS was also presght{ 55; the letter of admonishment

from defendant Mulhollato the plaintiff,id. I 56; the November 20, 2009 phone call from
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defendant Mulhollan to the plaintiff informing him of his removal from the GR&¢h was
immediately followed by a letter stating the same{ 58; and an email sent to all CRS
employees from Mulhollan on November 24, 2009, informing them of the plaintiff's removal
from the CRS and that he would be repla¢ggd] 60. However, tls® events-the meetings,

emails, telephone calls, and letters, all initiated by defendant Mulhollan hirstaKe the

Court asexamples ofypical, everyday employer/employee interactions, rather than examples of
harm to a government-employer. Furthere there is nothing in the Complaint suggesting that
the subjecobf these eventwas harmful to the effective and efficient functioning of the Library.

In their attempt to convince the Court otherwise, the defendants remind the Couristhat it
entitled todraw "reasonable inferences" of harm from the employee's speech, his pasdion, a
his working relationship with his superior, Def. Billington's Mem. at 19 (quadtiaig 856 F. 26

at 261) & 22, and ask the Court to infer that the plaintiff's actionsecrédissonancejd. at 21,
between himself and defendant Mulhollan and undermined his ability to lead theCFADiE

Court, howeveris unable to draw that inference given that the record currently before it
indicates that the plaintiff had previouslygaged in similar speech witt anydetrimental

impact on his working relationship with defendant Mulhollan or anyone &lsecompl. 11 33-

40, 46. Perhaps more damaging to this claim of an impaired working relationship, hosvever, i
the fact thatleferdant Mulhollan reassigned the plaintiff to work as his special advisor, id. 58,
which seemingly indicatehatthe plaintiff still had a good "working relationship with his
superior,"Hall, 856 F.2d at 261. Indeed, it seems that the greatest disruption to the CRS and the
Library was the loss of an employee, the plaintiff, who, one day prior to the pubiicdtinis

articles, was told by defendant Mulhollan that "he was very pleased with [theffxdijol
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performance, and that others at [the] CRSstatkd that they respected and appreciated [the
plaintiff] and thought that he was doing a very good job." Compl. { 42.

The plaintiff's interest in speaking, on the other hand, is signifi¢camtalleges that
"[n]either of his opinion pieces singled out or criticized Congress, any Mem@angfress, any
political party, or positions associated with one party but not anottdef,"47, and that they
were written on and submitted from "his home computer, during non-work[ing] haur$,48;
seeNavabSafavi, 650 F. Supp. 2d at 55 (concluditmgitthe plaintiff's speech did not interfere
substantially with hejob because it was engagedaway from her worglace not during her
work hours, without the use ahywork-related materials, and did not ingadie or criticize her
employers). Moreover, the onllyformationin the articledrom which it could be inferred that
the plaintiff might have hasdome association witthe government wass identification as the
former Chief Prosecutor for the DepartrhehDefense's Office of Military Commissions;
however, nothig in either piece suggestady current association the plaintiff had with the
federal governmengr indicatedanyrelationship he hathe Library SeeDef. Mulhollan's

Mem., Exhibits (Exs.") 2 (The plaintiff'swall Street Journgbiece) & 3 (The plaintiff's

Washington Pogtiece) In addition nothing in the content of the plaintiff's speech concerning

"the military commissions process [at Guantanamo Bay], and the decision to try ceraaeeket
in [the] federal coulfs] in the United States," compl. § 45, was derived from his employment at
the CRS, where, accordingttee plaintiff, his work was "not related tbe military commissions
system; id. 1 30. Instead, the plaintiff contendattsole responsibility fofmattersjrelating to

the military commissions system . . . belongs to the American Law DiVisfdhe Library,id.

31, of which havas not a member.
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The defendants arguleat the plaintiff's duties were actually greatertfalleged in the
Complaint, Def. Mulhollan'&lem. at 2122, that "the Library's interest is in guaranteeing the
impartiality and the appearance of impatrtiality projected by the signddamad the professional

conduct" of its employees, id. at 26 (quoting Keeffe v. Library of Cong., 777 F.2d 1573, 1579-80

(D.C. Cir. 1985)), and that the plaintiff directly threatened the CRS's égttar ensuring
continued adherence to its core values of objectivity and non-partisanship,” Def. khl#oll
Mem. at 27.Kedffe, a case relied upon by the defendants, however, is distinguishable. In that
case, the Library's Office of General Counsel opined that an analyst'saadsgdparent
impartiality might be compromised by her participation in a political party cororeb8cause "a
delegate has an interest in the success of the convention's candidate oafiarty.plKeeffe
777 F.2d at 1576. Here, the pldinalleges that his articles didot side with one party ¢he
other and, instead, simpgxpressedhis personal and private opinioais a citizen and former
Department of Diense employee. Compl. {1 47-50. Moreover, the plaintkieeffe was an
analyst for the Library whose "work for [the] CRS identifie[d] . . . [herhbyne." Keeffe, 777
F.2d at 1576.0n the contrarythe plaintiff was not an analyst; rather, he was an Assistant
Director who, he represents, "was not expected to and did not author written repoalysesan
on behalf of the CRS. His name had not appeared on any reports distributed to Congress. Nor
ha[d] any congressional inquiries or requests for information been diredtéd.t Compl.
29. Thus, as represented in the Complaint, the facts depict a private citizen gingapeech,
on his own time, on a matter of public concern unrelated to his job at the CRS.

While it is not inconceivable that abme stage later in the proceedings the defendants

may be able to present evidence of how the plaintiff's speech impaired theetiact efficient
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functioning of the CRS or the Library, such evidence is not currently before theiCthe
plaintiff's Complaintor any of its attachmentsAccordingly, because as pleaded the plaintiff's

speech "substantially involved matters of public concern,” Connick, 461 U.S. at 152, and did not

in any significant way cause harm to his government-employePRitheringbalancdips
decidedly in the plaintiff's favor. Th@aintiff has therefore stated a plausible First Amendment
claim.

C. The Plaintiff's Fifth Amendment Due Proces<laim

Thevagueness doctrine is an outgrowth not of the First Amendment, but of the Fifth

Amendment.United States v. William$53 U.S. 285, 304 (2008). A statute or ordinance is
vague if either: one, it does not give fair warning of the proscribed condutoorf it is an

unrestricted delegation of power that enables enforcement to occur withrgraitd unchecked
discretion. Keeffe, 777 F.2d at 1581. Observing that vague laws "offend several important

values," Grayned v. City of Rockford, 408 U.S. 104, 108 (1972), the Supreme Court has

concluded that
[llaws [must] give the person of ordinary intelligence a reasonable
opportunity to know what is prohibited, so that he may act accordingly.
Vague laws may trap the innocent by not providing fair warning.[l]f
arbitrary and discriminatory enforcement is to be prevented, laws must
provide explicit standards for those who apply them.
Id. "What renders a statute vague.is not the possibility that it will sometimes be
difficult to determine whetdr the incriminating fact it establishes has been proved; but
rather the indeterminaf precisely what that fact is." William853 U.S. at 306.

The plaintiff's third cause of action alleges that, in violation of the Fifth Amentrthe

Library regulation and the CRS policy regulating outside speech by Library an&@pR8yees
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are unconstitutionally vague on their face and as applied to the plai@mpl. T 83.The
defendants dispute the plaintiff's characterization of the regulationcdiog as vague, arguing
that, at best, the plaintiff alleges arbitrary enforcement by citing exampbesagions when he
previously spoke publicly about the military commissions without reprimand. Def. Nartwol
Mem. at 34 ("The plaintiff's allegatianof arbitrary enforcement do not amount to a valid
vagueness claim."'Pef. Billington's Memat 32 (same). The defendartirther assethat both
the Library regulation and the CRS policy are facially sound under the Fifdmément because
they make lear and concise statements about what outside speech and writing is pefDefted.
Mulhollan'sMemat 36. For the reasons outlined below, the Court finds that the regulation and
the policy are not voids facially vagugebut that they were unconstitutionally applied to the
plaintiff.

1. ThePlaintiff's Facial Challenge to the Requlation ahd CRS Policy

The Library regulation and the CRS policy adopted to supplement that regulation provide
reasonably clear notice that, while outside speaking is encoussged,'s Opp'n. to Mot. to
Dismiss atEx. A (LCR 2023-3 (stating "staff members are encouraged to engage in teaching,
lecturing, onwriting that is not prohibited by lawfemphasis added)), employees must take

efforts to ensure that the views expressed in outside speech concerningersidl matters are

! The Complaint actually asserts a vagueness claim under bottrgharfél the Fifth Amendments. Compl.

19 8385. Although the Supreme Court recently clarified that the vaguenesmédagtiocated squarely within the
Fifth Amendment's due process langualyfdliams, 553 U.S. at 304, vagueness concerns are "elevatea vl

law regulates speeciBryant v. Gates532 F.3d 888, 893 (200&8eeGrayned 408 U.S. at 109 (observing that
"where a vague statute abuts upon sensitive areas of basic First Amefréedmins, it operates to inhibit the
exercise of those freedoms. Uncertain meanings inevitably lead citizaaertéas wider of the unlawful zone than
if the boundaries of the forbidden areas were clearly marked") (interoitiquns omitted). Accordingly, the Court
will construe the plaintiff's third cause ofteon as solely an alleged Fifth Amendment violation, but with the
"elevated concern" accorded alleged First Amendment violations.
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solely the employee's personal viewgesl., Ex. A (LCR 20233) (providing that "in speaking

on and writing on controversial matters, staff members are expectedd$satimte themselves
explicitly from the Libray and from their official posibns"); id.,Ex. B (The CRS policypat 2

("For [the] CRS, almost everything that staff say or write has the potential to beolcensial.™).
The Court is somewhat troubled by Director Mulhollan's adtramthat "almoseverything"

has the potential to be controversial, ik, B (The CRS Policy) at 2, but is unsure whether this
statement was made simply due to the legitimate corigetheall-too-pervasive practice of
statements being distorted taken out of context for partisan or political purposes, or is rather a
comment on the nature of the work performethaCRS. In other words, the Court does not
understand howdlmosteverything" a CRS employee states could be potentially controversial.
Nonetheless, an employee with the same question could seek guidance fromeheBue.
Seeid. ("While it is not a formafrequirement, the [CRS] strongly encourages all staff to submit
draft outside writings to the Review Office, which welcomes th@oaunity to provide input

and advice."). And the existence and encouraged use of the Review Office cagasedsa
finding that either the regulation or the policy is vordits facefor vagueness reasonSeeU.S.

Civil Serv. Comm'n v. NatAssn of Letter Carriers413 U.S. 548, 580 (1973) (findirig . . .

important . . . that the Commission has established a procedure by which an employee in doubt
about the validity of a proposed course of conduct may seek and obtain advice from the
Commissia and thereby remove any doubt there may be as to the meaning of the" regulation).

Thus, although the regulation and the policy are themselves reasonably clearxterththat
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an employee desires further clarity, he or she may seek guidance from tie Réfice® See
Keeffe 777 F.2d at 1581 (observing that "whether setfated or initiated by others, this review
procedure enables the employee to resolve any ambiguity about the reactegtikiigon and to
decide whether will be applied to br proposed conduct”).

Further, the regulation and the policy satisfactorily alert employees at#teto
"avoid sources of potential damage to their ability to perform" their dutiég &ilirary in an
objective and nonpartisan manner. Pl.'s Opp'n to Mot. to Diskis#\ (LCR 2023-3) § 3
("[W]here some association may be made with a staff member's official status estéiéns
shall . . . avoid sources of potential damage to their ability to perform offitiedy duties in an
objective and nonpartisan manner[,] and . . . assure, when appropriate, that staff members'
opinions clearly differentiate from Library policy.”). While there is no dobat the LCR and
the policy "are marked by flexibility and reasonable brea@ndynel, 408 U.S. at 110 (internal
guotation marks omitted), the Court finds that it is clear what the regulation, didnyfidne
policy, "as a whole prohibits," id.anemployee from conveying the impression to an outside
audience that the employee is engagmgpeech on behalf of or espousing\eav of the
Library.

As was noted ifkeeffe it is again here "worth emphasizing that the Library's regulation

restricts only the exercise of [FJirst [A]mendment rights in ways that impingemployees’

official duties." Keeffe 777 F.2d at 1580lt is significant that the sections of the regulat@n

8 It should be noted, however, that while the Review Office can constisdijcseek to clarify regulations, it

camot evaluate proposed speech on the basis of its content or act as a paiot m@ssuch speectseeGrayned
408 U.S. at 113 (observing that the ordinance at issue "does not perntitnpemigor the expression of an
unpopular point of view, and ibatains no broad invitation to subjective or discriminatory enforcetent"
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issue here, LCR 2023-3 § 3(A)-(B), and the supplemental CRS policy do not expliaitilgipr
any speech, although they do implicitly prohibit speech that will damageetbeived

objectivity and nonpartisanship of the employee or the Ci&Keeffe 777 F.2d at 1583
(leaving "the Library free to adopt those interpretations that permit anceecenrage the
widest possible participation of its employees in pulle"). Moreover, the only explicit
limitation is a formal disclaimer clarifying that the views expressed in the spezobtahose of
the CRS or the Library, and this is required only when "some associatiopenmagde with a
staff member's officiatatus as a Library employeePl.'s Opp'n to Mot. to DismisEx. A

(LCR 2023-3) 8§ 3 This minimal limitation on an employee's outside speech reflects the
Library's measured calculation that "it is inescapable that sortityffactivities of a public
servant are incompatible with the undivided loyalty and integrity the persorshmwgton behalf
of [his] client or constituency.Keeffe, 777 F.2d at 1580. The regulation and the policy "give
the person of ordinarnntelligence a reasonable opportunibykihow what is prohibited,”
Grayned 408 U.S. at 108, and are thus not impermissibly vague under the Fifth Amendment. As
the courtin Keeffe observedthe"CRS'[s] regulations are not a triumph of careful drafting, but
the [CRS] need not discard them." 777 F.2d at 1583.

2. The Requlation and the Policy as Applied to the Plaintiff

Because the regulation and policy are facially constitutionatdhstitutionalityof the
Library's action turns on the application of the regulation and policy to the plaintiffuchsthe
Court must examine whether the plaintiff had "fair warni@grdyned 408 U.S. at 108, that he
would be punished for the publication of his opinion articles. In conducting this analysis, the

District of ColumbiaCircuit's disposition of Keffeprovides direct guidanceseeKeeffe 777
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F.2d at 1582 (inquiring "whether Keeffe had fair notice, at the time she lefitsf@dmocratic
Convention in New York, that her service as a delegate was legitimatelyilpedsicecause it
conflicted withher professional duty”). As ditie Circuit inKeeffe, this Courthow similarly
concludes that the plaintiff was not given reasonable warning that he would be punished under
the regulation or the policy.

The plaintiff alleges that he had, prior to the November 11, 2009, publication of his two
opinion articles, engaged in similar speech regarding the military coronsssiot only without
punishment, but with the blessing of his superiors at the G@8compl. § 33 ("[Ih February
2009, [the plaintiff] gave . . . [a] dinner speech at a Human Rights Watch dinner thetiecbthis
oft-stated criticism of the Bush administration's policies relating to military commissioes. Th
CRS Deputy Director had given him approval to attend the dinner, and [theffpleepbrted to
her what happened the next day. He was not told by anyone that his speech haddljtiealene
CRS or the Library's work, or that it had compromised his objectivity or non-pahigainsid.

1 46 ("The views expressed by [the plaintiff] in the opinion pieces were similhose he had
already expressed publicly both before and after the commencement of regraerd with

[the] CRS.");see alsad. 11 3440 (detailing other outside speech engaged in by the plaintiff in

which he criticzed the military commissions system, and asserting that the plaintiff "was not
disciplined in any manner before publication of the opinion pieces on November 11, &§09],]
writing or speaking publicly about GuantanafBay] or the military commissions")Based o
these allegations, it is plain that the discipline following the publication of the opil@oaspvas
a departure from what had previously been the norm. This history of the Libragpseanme of

the plaintiff's prior outside speech commaadsding that the plaintiff never "received the
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constitutionally mandated 'reasonable opportunity to know what [was] prohibited' hat wa
necessary in order for [him] to conform [his] condudféefee 777 F.2d at 1582 (quoting
Grayned 408 U.S. at 108).

Althoughthedefendants contertfiat the Library's lax enforcement of an otherwise clear
regulation cannot sustain a wemess challenge, Def. Mulhollaiviem. at 34 Def. Billington's
Mem. at 32 both the Supreme Court atiee District of ColumbiaCircuit have held otherwise by
ruling that fair warning is required, and where fair warning is absent dueotdrgarpretation or
enforcement, a person cannot reasonably conform his or her condinttis expectedSee
Grayned 408 U.S. at 114 (concluding that the Rockford City Council had "made the basic policy
choices, and [had] given fair warning as to what [was] prohibited”). This is so bétagis
Library must . . . give loud and clear advance notice when it [decides] to interpratalga

regulation as a prohibition or limitation on an employee's outside activity. Withoutainte n

an employee is entitled to read the Library's overly long silence as.as$erffe 777 F.2d at

1583 (emphasis added). Here, where the plaintiff's eatiside activity was met with not only
an "overly long silence tl., but express approval of prior speakarggagementat which he
commented about the military commisspthe plaintiff was not provided fair warning of the

adverse consequences of his November 11, 2009 publicationsWath8treet Journadnd the

Washington Post. Accordingly, the plaintiff hedequatelgtated a clainfior relief under the

Fifth Amendment.

D. Qualified Immunity

As noted previously in this Memorandum Opinidrg tloctrine of qualified immunity

protectsgovernment officials from liability for civil damag&gentheir conduct does not violate
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clearly established statutory or constitutional rights of which a reasgpatsien would have
known. Pearson555U.S.at__, 129 S.Ct. at 815Qualified immunity balances two important
interests—"the need to hold public officials accountable when they exercise power irrggpons
and the need to shield officials from harassment, distraction, and liability wénepéehform

their duties reasonably.ld. In Saucier v. Katz533 U.S. 194 (2001) the Supreme Court

mandated a twstep process for resolving government officials’ claims of qualified mitsnu

Pearson555 U.S. at __, 129 S.Ct. at 815. Un8aucier, aourt must first decide whether the

facts alleged by the plaintiff make out a violation of a constitutional rightat 816. Then, the
court must decide whether the right at issue was clearly established at thetiimee&fendant's
alleged misconductld. In more recent years, however, the Supreme Court has clarified that

while [the Saucie} sequence . . . is often appropriate, it should no longer

be regarded as mandatory. The judges of the district courts and the courts

of appeals should be permitted to exercise their sound discretion in

deciding which of the two prongs of the qualified immunity analysis

should be addressed first.
Id. at 818.

"For a constitutional right to be clearly established, its contours 'mustfimesuly clear

that areasonable official would understand that what he is doing violates that right.&'viHop

Pelzer 536 U.S. 730, 739 (2002) (quoting Anderson v. Creighton, 483 U.S. 635, 640 (1987)).

This is not to say that an official action is protected by qualifiedunity unless the very action
in question has previously been held unlawful; but it is to say that in the light exigtatg law
the unlawfulness of the actionusthave beempparent.Hope, 536 U.S. at 739. Thus, public
officials can be on notice th#teir conduct violates established law even in novel factual

circumstancesld. at 741. "[Ggneral statements of the law are not inherently incapable of
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giving fair and clear warning, and . . . a general constitutional rule alréadtfied in the
deasional law may apply with obvious clarity to the specific conduct in questiaoin."

Because the preceding pages of this Memorandum Opinion conclude that the plaintiff
does indeed allege faastablishingwo distinct constitutional violation#he Court's qualified
immunity analysis will focus on whether those First and Fifth Amendment rigits clearly
estabished when defendant Mulhollatiegedy violatedthemby terminating the plaintiff.

1. ThePlaintiff's First Amendmeat Claim

On November 12, 2009, when defendant Mulhollan first commenced what amounted to a
series of reprimands thaltimately resulted in the plaintiff's separation from the CRS, it had
been established both by the Supreme Court andigiiect of ColumbiaCircuit that a public
employer could not punish an employee for lawful speech in the absence of harm tectineseff
functioning of the employer's operatiorSeePickering 391 U.S. at 568 (concluding that a
balance must be struck between the interests of the emplay@ecitizen, in commenting upon
matters of public interest and the interest of the State, as an employer, in pgaim®tin
efficiency of the public services it performs through its employeg&sikin 483 U.S. at 388
(holding that the state interest elem of thePickeringbalance focuses on the effective
functioning of the public employeridall, 856 F.2d at 264 (determining that an employee's
speech must, at a minimum, relate to the policy areas for which he is resporfsitdeabe
policy-level emploge can be reprimanded for outside speech). Further, the Supreme Court had
alreadysuggested that when an employee's speech involved matters of heightened public

concernan enhancedhowing of harm to the governmestrequired Connick, 461 U.S. at 152.
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Although the Court's inquiry is objective, rather than subjecs@elHope, 536 U.S. at
739 (observing that a right is clearly established wheasonablefficial would understand his
conductwasin violation of that right), the plaintiff assettsat defendant Mulhollan's own
behavior suggests that the First Amendment right in question was "sufficesel" to himand
thatdefendant Mulhollan understoad applicability tothe actions he took in response to the
plaintiff's articles According to the Complaint, defendant Mulhollan twice asked the plaintiff to
"acknowledge that . . . First Amendment protections did not apply" to the publicationtebthe
articles. Compl. 11 55-56. T¢mallegeadxchanges between the plaintiff and defendant
Mulhollan regarding the plaintiff's artideand the First Amendment shows that Mulhollan was
at least aware of "a general constitutional rule already identified in theotetigw,"Hope
536 U.S. at 741, and that this constitutional rule might havecapgity to the plaintiff's
articles Thereforepecause the plaintiff alleg@s his Complaint the violation of a clearly
established constitutional right, defendant Mulhollan's motion to dismiggalified immunity
grounds must bdenied

2. ThePlaintiff's Fifth Amendment Claim

TheDistrict of ColumbiaCircuit held inKeeffe, a case with strikingly similar factual
circumstances to those under examination here, that the Fifth Amendment raquibdis
employer give Ibud and clear advance nmgiwhen it [decides] to interpret a particular
regulation as a prohibition or limitation on an employee's outside activity." 777tFL.38&
Accordingly, the Fifth Amendment right to fair notice of prohibited conduct weexlgi
established when defendant Mullaol reassignednd later terminatethe plaintiffs employment

following the publication of hiswo opinion pieces.Because the @nplaintadequatelgtates a
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violation ofa clearly established righihder the Fifth Amendment, the Court must deny
defendant Mulholla's motion to dismisthe claimon qualified immunitygrounds.
V. CONCLUSION
For the foregoing reasons, the Defendants' Motion to Stay Litigationaslées eenied
by this Court. The Motion to Dismiss on Behalf of Defendant Daniel P. Mulhollan and the

Motion to Dismiss on Behalf of James Billington amv bothalsodenied®

/sl
REGGIE B. WALTON
United States District Judge

9

The Court will contemporaneously issue an order consistent witM#nisorandum Opinion.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MORRIS D. DAVIS
Plaintiff,
V. Civil Action No. 10-003¢RBW)

JAMES H. BILLINGTON,in hisofficial
capacity asthe Librarian of Congress,

and

DANIEL P. MULHOLLAN, in hisindividual
capacity,

~ e N e N

Defendants.

ORDER

Forthereasons explained in the Court's Memorandum Opiisguel on this same date,
it is hereby

ORDERED that the Motion to DismissrmoBehalf of Defendant Daniel P. Mulhollan is
DENIED. It is further

ORDERED that the Motion to Dismiss on Behalf of James BillingtoBDENIED .

SoORDERED this 30thday ofMarch 2011.

/sl

REGGIE B. WALTON
United States District Judge
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