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Before: HENDERSON and MILLETT, Circuit Judges and
GINSBURG, Senior Circuit Judge

Opinion for the Court filed by Circuit JudgellMETT.

MILLETT, Circuit Judge Invoking the protections of the
Rehabilitation Actof 1973, 29 U.S.C. 8§ 70dt seq,. Linda
Solomon sought substantial flexibility irerworking hours—
what is known as a “maxiflex” schedwl@as an
accommodation for her disability. She alleges that she
informally enjoyeda similar accomnodation for multiple
months, and that her employer allowed at least one other
employee in acomparableposition in her officeto work a
similarly flexible schedule The Department of Agriculture
nevertheless denied her request such aflexible work
schedule and Solomon filed suit. The district court granted
summary judgmertb the Department on the ground that, as a
matter of law, a maxiflex work schedule is anreasonable
accommodation request. The district court also rejected her
retaliation ¢aims on the related ground that, having sought
what the court deemed to ba unreasonable accommodation,
there could not have been retaliatasa matter of law

We reversen partbecause the essential legal predicate of
the district court's decision was wrong. Nothing in the
Rehabilitation Actestablishesas a matter of lawthat a
maxiflex work schedule isnreasonable We leave open for
resolution on remand the factual questions of whether or not a
maxiflex scheduleor otheraccommodations auld have been
reasonablein this caseand whether or not Department
employees retaliated against Solomioy denying her the
ability to work late as she had previously been permiibed
do. We affirm the balance of the district court’s judgment.
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|. BACKGROUND
A. Statutory Framework

The Rehabilitation Act“was the first major federal
statute designed to provide assistance to the whole population
of” individuals with disabilities. Shirey v.Devine 670 F.2d
1188, 1193 (D.C. Cir. 1982). The Act’'s purpose is to ensure
that the federal government is “a model employer of
individuals with disabilities 29 C.F.R. 81614.208a), and is
proactive inther “hiring, placement, and adaeemenyt’ 29
U.S.C. § 791(b).

The Act, as amended, directs courts to employ the
standards of the Americans with Disabilities Act of 1990, 42
U.S.C. 8812101et seq. in evaluatingsuitsthat, as relevant
here allege that an employer unlawfully denied an
accommodation See29 U.S.C. §/91(g) seealso29 C.F.R.
§1614.203(b) (applyingto the Rehabilitation Actthe
standards in the Americans with Disabilities Act regulations
29 C.F.R. Part 1630).Specifically, the Rehabilitation Act
requires federal employers to make‘reasonable
accommodations to the known physical or mental limitations
of an otherwise qualified individual with a disability.” 42
U.S.C. 812112(b)(5)(A). An “individual with a disability”
includesa person with “a physical or mental impairment that
substantially limits one or more major life activitiés Id.

8§ 1210Z1)(A). To be a “qualified individual” entitled to the
RehabilitationAct’s protectiors, an individual must be able to
perform, “with or without reasonable accommodatiofthe
essential functions of the employment position that such
individual holds or desires.id. § 12111(8).

The RehabilitationAct also forbids retaliatiomgainst or
coercion of individuals whoseek to vindicate therights
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guaranteed by the statuteThe Act does soby making it
unlawful both(i) to retaliak “against any individual because
such individual has opposed any act or practice made
unlawful by this chapter or because such individual made a
charge, testified, assisted, or participated in angrmaain an
investigation, proceeding, or hearing under this chapier
U.S.C. § 12203(a), and (iip “coerce,ntimidate, threaten, or
interfere with any individual in the exercise or enjoyment of,
or on account of his or her having exercised or enjoyed, or on
account of his or her having aided or encouraged any other
individual in the exercise or enjoyment of, any right granted
or protected by this chaptéeid. § 12203b).

B. Factual Background

1. Starting in 1997, Linda Solomon wattas a budget
analystin the Administrative Programs Branch of the Budget
Division within the Department of Agriculture’s Rural
Development Mission Area Solomon v. Vilsack845 F.
Supp. 2d 61, 64 (D.D.C. 2012)She received a superior
performance evaluatioin 2003from her direct supervispr
Sylvia Booth the Chief of the Administrative Programs
Branch, and Booth’s supervisor Deborah Lawrence, the
Director of the Budget Division. Solomararried a higher
workload tha the other budget analysts in the offiandrose
to the level of senior budget analyst.

Solomonhas aong history of depressiordating back to
the 1980s Her illness intensifiedn late 2003 and early 2004

! While the ultimate determination of what happened in this case is
for thetrier of fact, in reviewing the grant of summary judgment to
the Secretary, we view the evidence in the light most favorable to
Solomon, drawingll reasonable inferences in her fav@ee, e.g.
PardoKronemann v. Donovan601 F.3d 599, 604 (D.CCir.
2010).
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due tonumerougpersonal hardshipsandshe began receiving
treatment from a psychiatrist, Dr. Dennis CozzeSslomon
845 F. Supp2d at 64. Her deterioratingcondition made it
difficult for her to maintainher normalwork schedule On
some days Solomon woke up tocsick to work until the
afternoon, when her condition improved; on other dals,
was able to work in the morning but notthre afternoon As

a result,Solomon was out of the office a significant amount of
time in the first ten weeks of 2004d.

Despite helintensifying depression, Solomon continued
to perform all of her job dutiesand to completeall of her
work. Shedid so byusing leave for hours missed during her
normal duty schedule and then working additional
unscheduled hours without pajor exampe, she wouldstart
work at5:00a.m.one dayor work until 2000 or 1100 p.m.
the next. Solomon 845 F. Supp. 2dt68. When needed, she
would take work home to meet a deadlinBecause of her
efforts, Solomon never misseda single work deadline
throughout tle acute phase of her illnesslor were there any
complairts about her work performance.

Booth knew thatSolomon was workinghis modified
scheduleand she signed Solomon’sweeklytime cardghat
reported the missed hours as charged leatecording to
Solomon,her divisionalso alloweda fellow budget analystio
work outside her normal duty hours. Solomon observed her
fellow analyst arriving late and staying untiB:00 p.m,
sometimesworking lateright alongside Soloman Solomon
845 F. Supp. 2dt68.

In February 2004 Solomon obtained permission from
Booth to hanga simple privacy curtaina the entry ofher
cubicle She claimed that it was needdd minimize
distractionand toaid her concentrationFor that same reason,
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Solomonalso asked that her cubicle be relocated to a quieter
area, but th®epartmennever acted on #trequest.

Throughoutthat same time, Solomaomas also pursuing
the informal grievance process with an Equal Employment
Opportunity(EEO) counselor toesolve what she viewed as
discriminatory action by Booth and Lawrence in chardieg
with being absent without leave for 1.5 howume day in
December 2003

2. On March 2, 2004, Solomon emailed Booth,
apologizing for her erratic leave and explaining that she was
under a doctor’s care for a relapse of her chronic depression.
Booth replied that, if Solomon’s condition recgd “special
accommodations” and could impact her “normal duty
schedule,” she should provide édlical documentatiof. On
March 29h, Solomonresponded witha letter from Dr.
Cozzensexplaining that Solomon suffered from “chronic
depression, anxiety and insomnia” and requesting “a flexible
work schedule * * to assist her with her medical treatment.”
Solomon understood theequest ér a “flexible work
schedule” to mean the ability to come to work lateo work
late hours if her depression so required, much sike had
been doing for months.

Meanwhile,unable to come to aesolutionwith Booth
and Lawrencewith respect to her informal EEO grievance
Solomon received notice of height to file a formal
complaint on Februarg0, 2004. Solomon however,made
one last attempto addresshe issueinformally by emailing
Lawrence’s superioon March 18, 2004 That effort failed
four days later,when Arleen Christianthe Chief of the
Human ResourcesPersonnelBranch instructedLawrence’s
superiorthat the matter would have to be resolved through the
formal EEO process.
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Just afew weeks later, on April 6ttDeborah Lawrence,
in the company of William French, who was Booth’s
successor as Chief of the Administrative Programs Branch,
rejected Solomon’s request for a flexible schedule as an
accommodation for her disabilityLawrence’s memorandum
askedthat Solomonsubmit further “medical documentation”
by April 16th to demonstrate “the existence of [her] medical
condition and the necessity for the [requested] changes in
duty location and hours of duty Solomon was unable to get
Dr. Cozzens to submiurther medica documentationn time
to meet that tenday deadline but $e alleges that
management including Lawrence,already was informed
about herdisabling condition—a fact that the Secretary does
not dispute on appealThe memorandurseparatelyordered
Solomonto remove the privacy curtain from her cubicle on
the ground that it “could cause harm to yourself and others.”

3. On April 12th, Solomon fileda formal complaint of
discrimination with the Department of AgricultiseOffice of
Civil Rights referencing the December 2003 abseithout-
leave incident. Shéisted as the bases for discrimination
“race, reprisal, color, age, [and] disability.”

Eleven days lateron April 23rd, Solomon, though
feeling unwell, went to work because she needed to finish a
project. She arrived lateAs before, Be plannedto stay late,
without any additional compensation, to ensure the project’s
timely completion. French was off that day, Selomon
informed Norma Torresher temporarydirect supervisor,
about hemplans. Torresand her supervis@ought instruction
from Arleen Christian the Human Resource€hief. At
Christian’sdirection, ®lomon’s supervisors refused to allow
herto work past 600 p.m.
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Angeredand frustratedby that abruptrefusalto permit
her tocomplete hework as she had previously been allowed,
Solomon went homeSolomon 845 F. Supp. 2d at 69Too
ill to work, Solomon wrote French on April #/to inquire
why her temporary supervisors had barred her from working
late, andnotingthat she had been allowed to do so for months
by her previous supervisorFrench responded a week later,
warning Solomon that she would be considered “absent
without leave” until she provided medical documentation of
her incapacitationFrenchalso forbadeé&solomon towvork past
6:00 p.m. without his approvalSolomon continued tseek
resolution of tlese issuewith French (Lawrence was out of
the office on April 23rd through at least May 17th.But
French at the instruction of Christiarsimply repeatedhat
Solomon would emain absent without leave until she
provided the requestedocumentation According to Dr.
Cozzens,'to a reasonable degree of medical certaintiygse
actions*substantially worsened [Solomon’s] condition.”

For the next month, Dr. Cozzer®rrespondd with
Solomon’s supervisors. On May thQ he updated them on
Solomon’s medical condition explaining thather severe
depression Has prevented her from attending work since her
last appointment on 4/26/04and that her prognosis was
“‘guarded.” On June Md, he advised thenthat Solomon
remained unable to work due to continued psychiatric
symptoms. Once Solomon’s condition improved, Dr.
Cozzens explainedghe could‘return to work, initially on a
parttime basis as early asnid-July, if afforded appropriate
accommodations.

Throughout tht sametime, Solomonherself continued
communicating with her supervisors. On Mayt26she
emailed French, asking for permissiao telecanmute on a
parttime schedule.” When French forwarded Solomon’s
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request to Lawrence, Christian, and othmanagement
personnel in human resource§hristian recommended
against it, and Frenctienied the accommodatiorSolomon

also repeatedlyasked that she badvancd paid sick leave
While her supervisorgleniedthat request theydid allow her

to take substantial amounts of leave without mayd to

participate in the Departmeris leave donor program.
Solomon 845 F. Supp. 2d at 69-70.

Solomonsubsequently applied for permanent disability
retirement. Solomon 845F. Supp. 2d at 70In her view, that
was the only option left to her given thHeepartmens
continued refusal to provide any of her requested
accommodationsHer retiremerm took effect in January 2005.

C. Procedural History

After exhausting her administrative remedi&glomon
filed suit against the Secretary of Agricultune his official
capacity in theUnited States District Coufbr the Districtof
Columbig alleging violations of thé€Rehabilitation Act, 29
U.S.C. 88701et seq.the Age Discrimination in Employment
Act of 1967, 29 U.S.C. 8821 et seq. and Title VII of the
Civil Rights Act of 1964, 42 U.S.C. 8800eet seq She
alleged in particular,that he Secretarg refusalto provide
reasonable accommodations foer disability violated the
Rehabilitation Act See 29 U.S.C. §91(g); 42 U.S.C.
§ 12112(a) &b)(5). She also allegeatiather supervisors had
unlawfully retaliated against her for engaging dativities
protected bythe Rehabilitation ActTitle VII, andthe Age
Discrimination in Employment ét.

2 See 42 U.S.C. §12203(a) (as extended to the Rehabilitation Act,
29 U.S.C. §791(g)); 42 U.S.C. 8000e16(c); 29 U.S.C. 33a(c);



USCA Case #12-5123  Document #1507755 Filed: 08/15/2014  Page 10 of 28

10

Thedistrict courtinitially grantedsummary judgment for
the Secretaryon the groundthat Solomon’s receipt of
disability retirement benefiteras predicated ro her showng
that she could not perform the duties of her position even if
reasonably accommodatedand thus it precluded her
Rehabilitation Actclaims as a matter of law Solomon v.
Vilsack 656 F. Supp. 2d 55, 57 (D.D.C. 2009This court
reversed, explaining that, because Solomon’s retirement
application never stated that she would have been unable to
work if she had been afforded the accommodations she
sought a jury could find that Solomon’spplication vas
consistent with her clairthat “she could have worked in the
spring and summer of 2004 with reasonable accommodation.”
Solomon v. Vilsagke28 F.3d 555, 565-567 (D.C. Cir. 2010).

On remand,the district court granted thé&ecretaris
renewed motion for summary judgmenSolomon 845 F.
Supp. 2d at 77 Thedistrict courtruledthat theflexible work
schedule that Solomon principally requested was
unreasonable as a matter of lald. at 72-73. The court then
held that Solomon was not a “qualifieddividual’ with a
disability because she needed such an reasonable
accommodation to perform her johd.

The district court also denie@olomoris Title VII
retaliation claimas legally precludetly the unreasonableness
of the requested accommodation. The cturtherruledthat
Solomon failed todemonstratea causal connection between
herinitiation in December 2008f the EEO grievance process
and thelater denials of her accommodatioaquestsandthat
Solomon could not base a retaliation claimaomere showing
that a requesdaccommodation was denie@olomon845 F.
Supp. 2d at 75-77.

see also GomeRerez v.Potter, 553 U.S. 474, 477 (2008);
Montgomery v. Cha®46 F.3d 703, 706 (D.C. Cir. 2008).
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Solomontimely appealedhedistrict courts judgment.
II. STANDARD OF REVIEW

We reviewde novathe district court’s grant of summary
judgment,and can affirm only if the recomdemonstrateboth
that “there is no genuine issue as to any material|’factd
that“the moving party is entitled to a judgment as a matter of
law.” PardoKronemann v. Donovan60l F.3d 599, 604
(D.C. Cir. 2010) (internal quotation marks omitted). Caskt
is not to “determine the truth of the matter,” lot“decide
only ‘whether there is a genuine issue for trialld. (quoting
Anderson v. Liberty Lobby, Inc477 U.S. 242249 (1986).

We likewise reviewde novothe district court’s conclusion

that a requested accommodation is unreasonable as a matter
of law. See United States v. Berg18 F.3d 13, 16 (D.C. Cir.
2010) (questions of law reviewelé novJ.

[l . SOLOMON’SACCOMMODATION CLAIM

To avert summary judgent, Solomonhad to come
forward with sufficientevidence to allow a reasonable jury to
conclude thati) shewas disabled within the meaning of the
Rehabilitation Act (i) her employerhad notice of her
disability, see Crandall v. Paralyzed Veterans Anerica
146 F.3d 894, 89897 (D.C. Cir. 1998)(iii)) shewas ableto
perform the essential functions of her job with or without
reasonable accommodatjsee42 U.S.C.§8 12112(b)(5)(A);
and (v) her employerdeniedher request fora reasonable
accommodabn of that disability. See Stewart v. St.
Elizabeths Hospital589 F.3d 1305, 1308 (D.C. Cir. 2010).

In this case, the Secretargcknowledges thatthe
Department of Agriculture was on notice lwdth Solomon’s
medical condition and her requestfor a flexible work
schedule.Secretary Br15-17. He also does not dispute that
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on the current recorda reasonablgury could find that
Solomon’s chronic depression, with the severe limitations it
inflicted on her ability to work ando perform the routia
activities of daily living, constitutes a “disability” within the
meaning of the Rehabilitation Act.See Secretary Br.13
(describing how Solomon’s depression rendered it difficult or
impossible for her to work “beginning in Spring 2004”)
Most importantly, the Secretarydoes notdeny that,if a
maxiflex schedule were a reasonable accommodation for
Solomon’s work as audget analyts a reasonable jury could
conclude thatSolomon couldotherwise haveperforned all

the essential functions of her jolwhen she soughthat
accommodatiom March 2004.

Accordingly, the question before this court at this
proceduraljuncture is whether, on this record, a jury could
reasonably find that the maxiflex schedule that Solomon
requestedatould bea “reasonable” ammmodationwithin the
meaning of the Rehabilitation Acfpr her position as a
budget analyst We hold thag jury could so find and th#te
district court’s conclusion that maxiflex iswreasonablas a
matter of law was wrong).

A. Flexible Work Hours Can Be A Reasonable
Accommodation

Determinng whether a particular type of accommodation
is reasonables commonly a contextual and fadpecific
inquiry. See Taylor vRice 451 F.3d 898, 908 (D.C. Cir.
2006) (“An accommodation may be ‘reasonableitsrfacée

® The Secretry argues that no reasonable jury could find that the
Department denied Solomon’s request for a flexible schedule.
Secretary Br. 4445. Because the Secretary did not make that
argument before the district court, it is forfeiteee Flynn v.
Commissioar, 269 F.3d 1064, 10689069 (D.C. Cir. 2001).
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*** or it may be reasonable as applie®., ‘on the
particular facts’ of the case (quotingU.S. Airways, Inc. v.
Barnett 535 U.S. 391, 401, 405 (2002emphasis added)
That is because the contours and demands of an employment
position andhe capacities of a workplace can vargterially
from employer to employer.SeeMcMillan v. City of New
York 711 F.3d 120, 126 (2d Cir. 201@ather than dciding
cases'based on ‘unthinking reliance on intuition about the
methods by which jobs are to be perforphed court must
conduct ‘a facspecific inquiry into both the employer’s
description of a job and how the job is actually performed in
practice™) (citation omitted). Technological advances and
the evolving nature of the workplace, moreover, have
contributed tothe facilitative optionsavailable to employers
(although their reasonableness in any given case still must be
proven) SeeEEOCv. Ford Motor Co,. 752 F.3d 634, 641
(6th Cir. 2014)(because ofthe advance of technology in the
employment context,” “attendance at the workplace can no
longer be assumed tmean attendance at the emploger’
physical locatioh). For those reasons, it is rare that any
particular type of accommodation will beategorically
unreasonable as a matter of laWhis case is no exception.

Solomonrequeste@ maxiflexscheduleghat would afford
her the abilityto come to work late on certain days or leave
early on other daysas her condition required, as long as all
her work was completed properly and itiraely and secure
manner  See generally U.S. OFFICE OF PERSONNEL
MANAGEMENT, HANDBOOK ON ALTERNATIVE WORK
SCHEDULES available at http://www.opm.gov/policydata
oversight/payleave/referencenaterialshandbookslternative
-work-schedules(“maxiflex schedule” is onethat contains
core hours on fewer than 10 workdays in the biweekly pay
period and in which a fulime employee has a basic work
requirement of 80 hours for the biweekly pay period, but in
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which an employee may vary the number of hours worked on
a given workday or the number of hours each week within the
limits established for the organizatipn

The Secretary argues, and the district court agreed
Solomon 845 F. Supp. 2d at 72hat the “ability to work a
regular and prediable schedule” is, “as a matter of law, an
essential element of any jobSecretary Br38-39. That is
incorrect. While the appropriateness of flexible working
hours as an accommodation in any given case will have to be
established, nothing in the Rehahtion Act takessuch a
scheduleoff the table as a matter of law. Quite the opposite,
the Rehabilitation Act, through its incorporation dfe
Americans with Disabilities A& standardssee29 U.S.C.

8§ 791(0),is explicitthat a “reasonable accommaida” may
include “job restructuring” and “patime or modified work
schedules 42 U.S.C. 812111(9)(B) see also5 C.F.R.

8§ 610.111d) (Office of Personnel Management regulations
permit agenciesto establish flexible or compressed work
schedules); U.S. OFFICE OF PERSONNEL MANAGEMENT,
NEGOTIATING FLEXIBLE AND COMPRESSEDWORK SCHEDULES
(July 1995) federal employmentegulations do not prescribe
any “minimum or maximum amount of flexibility” with
respect tavork schedules established by federal employers).

Our sister ourts, too, have recognized tH§p]hysical
presence at or by a specific time is ras,a matter of laywan
essentiafunction of all employment McMillan, 711 F.3dat
126 (emphasis added).ndtead, penetrating factual analysis”
is required to determine whether a rigid®te schedule is an
essential function of the job in questioldl.; see alsdNard v.
MassachusettdHealth Research Inst., Inc209 F.3d 29, 34
35 (1st Cir. 2000)employermust specifically prove that “a
regular and reliable schedule” is an essential element of a
position, which‘requires a facintensive inquiry”).
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The Secretary moreover,need only look around the
neighborhoodo witness both the availability and viatyi of
maxiflex work schedulesspecifically within the federal
government The Office of Personnel Management, which is
responsible for “executing, administering, and enforcing”
rules and regulations governing federal employment, 5 U.S.C.
8 1103 has idetified maxiflex as a potential option for
qualifying federal employment position&eeHANDBOOK ON
ALTERNATIVE WORK SCHEDULES supra In addition, the
Chief of Human Resourcedor Solomon’s divisionadmitted
that “some agencies” provide maxiflex as potential
workplace option.

Both thedistrict courtand the SecretampvokedCarr v.
Reng 23 F.3d 525 (D.C. Cir. 1994), a&stablishing thaa
regular and predictable schedule is an essential functidh of a
jobs. That greatly overreadSarr. In thatcasethe evidence
showed thatCarrs job required her to pick up ancbde
papers for input into a computerized databas@ratisely
4:00 p.m. each dayld. at 527. Her disabilitycaused her to
miss work on short notice, often when commuting in the
morning, and so incapacitateder that she was unable to
perform even the basic task of calling in sickd. Carr's
frequent unpredictable, and abrupbsencesausedhe lone
remainng clerkundue hardshipecausehat clerk time and
againand without warning hadto do twice the work in the
same amount of timeld. In addition,Carr concedethather
job involved “tight 4:00 p.m. deadlinés Id. at 530. This
court stressed thahose unique and undisputéacts made
Carr the “unusualRehabilitation Act case that ** can be
resolved against the plaintiff without extensive fact finding.”
Id. at 531(emphasis added)

Our categorization o€arr as “unusual’means it could
not have been thgenesis of a sweepirand categorical legal
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rule against substantial flexility in work hours. Subsequent
precedent proves the point. Breen v. [Rpartment of
Transportation 282 F.3d839 (D.C. Cir. 2002)yve held that
Carr had no application to a case where (as here) the plaintiff
sought a modified work schedule adid not “concedf] that
there was a critical element of her positiesuch as a daily
deadline—that rendered the accommadat she proposed
ineffectua)” id. at 843 Because Breen “offered evidence
disputing her employer’s claim that the job restructuring she
proposed was incompatible with the essential functions of her
position,” we reversed the grant of summary judgméuht.

In the same vein i8Woodruffv. Peters 482 F.3d 521
(D.C. Cir. 2007). Woodrufsought accommodations that, in
the pastthe agencyhadde factoafforded him: the ability to
set his own schedule and to take breaks in the middle of the
day. Id. at 528. Because Woodruff came forwanith
evidence that his job did not require him “to be physically
present in the offige and that he had successfully performed
the “essential functions” of his job when he was previously
afforded tlose accommodations, we hefldat “his case is at
leaststrongenough to escape summary judgmerd.”

Accordingly, the district court’s holding that an “open
ended” or maxiflex schedule is “unreasonable as a matter of
law,” Solomon 845 F. Supp. 2d at 7B, incorrect Whether a
maxiflex or other flexible wikplace schedule is a reasonable
accommodatiofior a given employee in a given positiena
caseby-case factual inquiry not a foreordained legal
conclusion.

B. Solomon’s Flexible Hours Accommodation Claim
Survives Summary Judgment

Like the plaintifs in Breen and Woodruff Solomon
discharged her dutgf coming forward with evidence from
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which a reasonable jury could find thatstrict workhours
regimen wasot an essential function of her jolWhile the
Secretaryargues(Br. 43) that Solomon’s jobinvolves*“tight,
unpredictable, and firm deadlinesSolomon answered with
evidence thashort deadlinesre infrequent andwhen they
arise, can be met with a maxiflex scheduledeed, Solomon
showed—andt was notdisputedby the Secretarrthat she
met every single workdeadline through April 23, 2004y
working sucha flexible schedule.Solomon 845 F. Supp. 2d
at 68. Solomorreinforcedthat recordwith evidencethat the
Department hagermitteda fellow budget analysio work
similarly flexible hours. 1d.; see also Langon \Department
of Health and Human Service859 F.2d 1053, 1060061
(D.C. Cir. 1992) (evidence undernathemployer’s contention
that the job had “short deadlines” and required “frequent face
to-face contacts creaing “a genuine issue about whether,
with the accommodatigh “Ms. Langon could perform the
essential functions of her position”).

The district court acknowledgedthat Solomon never
missed “any actual deadlineduring the periodat issue
Solomon 845 F. Supp. 2d at #I2. But the courtismissed
that evidence surmisingthat “it may have merely been good
luck that [Solomon] was able to meet [her] deadlines with
such extensive absences.d. at 72. Summary judgment
cannot rest on ukh speculationabout evidence “By
weighing the evidence and shing factual inferencédn the
Secretary’s favor, the district couttailed to adhere tdhe
axiom that in ruling on a motion for summarydgment,
‘[tlhe evidence of thenonmovant is to be believednd all
justifiable inferences are to be drawn in h[er] favorTolan
v. Cotton 134 S. Ct. 1861, 1863, 188014) (per curiam)
(quoting Anderson 477 U.S. at 255) (first alteration in
original).
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In sum,Solomondischarged her summajydgment duty
of coming forward withsufficient evidencefor a reasonable
jury to find in her favor on all four elements of her
accommodation claimand for that reasomwe reverse the
district court’s grant of summary judgment on that claim. We
need not decide whether Solomon’s additional
accommodation requestdor a privacycurtain relocation of
her cubicle, advance sick leave, and a -parg,
telecommuting  scheduleindependently creatle jury
guestions Those additional requests may have been intended
as alternative or temporary accommodations, or as
complements to the flexible schedul&/eleave for therier
of factthe question whether Solomon’s requests, individually
or collectively,would have enabled Solomon to penfiothe
essential functions of her positiemthout undue hardship to
the DepartmentSeeBreen 282 F.3d at 843 n.6.

V. SOLOMON'’SRETALIATION CLAIMS

Solomon presses herretaliation claims under two
theories First, Solomon contends that her supervisors
retaliated against her for pursuing the EEO grievance process
Second, she maintains that the Department, in violation of the
Rehabilitation Act, retaliated against her for making
accommodation requests. Solomon argues a jury could find
that her supervisors retaliated against her fosehprotected
actvities bywithdrawing her informal accommodations: that

* Solomon argues in the alternative thaven if none of the
accommaodations she requested was reasonable, they were sufficient
collectively to trigger the Department’s obligation to engage in the
interactive process in an effort to find a reasonable accontionda

for her. Solomon Br. 4%2. Becausewe conclude thata
reasonable jury could finen this recordthat the Department
denied Solomon a requestezhsonable accommodatjome decline

to reachthatargument.
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is, by banning her from working after 6:00 p,mand ly
ordering her to remove her privacyrtain She also argues
that they retaliated bydenying after April 23rd, the
accommodation requests she maie relocation of her
cubicle advance sick leayeand partime telecommuting
Solomon Br. 53.

Because Solomon has come forward with sufficient
evidencefrom which a jury could reasonably infer that her
supervisorsbanned her from working after 6:00 p.m. in
retaliation for requestingaccommodationswe reversethe
district court's entry of summary judgment othat
Rehabilitation Actretaliation claim. We affirm the grant of
summary judgment with respect to her other retaliation
claims®

A. Preservation of the Retaliation Claims

The Secretary opens with thresold challenge that
Solomon neveproperlypleaded ay distinct retaliation claim
under the Rehabilitation Acand that Solomon never alleged
a retaliatory withdrawal(under any statute) of informal
accommodationghat the agency previously afforded her
Secretary Br52, 54. Thosearguments come too late

Solomon arguedher Rehabilitation Actretaliation claim
in her opposition to the Secretary’s first motion for summary
judgment SeePl.’s Opp’n to Def.’s Mot. For Summ. J. at 2,
ECF No. 29, No07-015903dDB (D.D.C. May 8, 2009). e
Secretarymade no mention of a failure to plead rtheSee
generallyReply in Supp. of Def.’s MotFor Summ. J.ECF
No. 34, No. 0701590JDB (D.D.C. June 8, 2009).

®> Solomon does not mention her retaliation claim under the Age
Discrimination in Employment Act, so it is forfeited. See
Schneider v. Kissinged12 F.3d 190, 200 n.1 (D.C. Cir. 2005).
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Furthermore,in her previous appeal, Soion expressly
argued that herrequests for accommodation constituted
protected activity under thBRehabilitationAct, and that the
Department of Agriculture denied those requests for
retaliatory reasons SolomonBr. 57-60, No. 095319 (D.C.
Cir. June 9, 2010)Sdomonalso argued that theepartment
withdrew her informal accommodatiois retaliation for her
protected activity.ld. at 56-57. The Secretarpgainfailed to
arguethat Solomon had in any way failed to procedurally
preservethose claims seeSecretary Br56—6Q No. 095319
(D.C. Cir. Aug.9, 2010),resultingin our repeated refences

to Solomon’s distinct' retaliation claims under Title Viand
the Rehabilitation Act.Solomon 628 F.3d at 55%61, 567
To the extent theSecretary raise@ny forfeiture argument
below, he did so for the first time in his reply brief during the
second round of summajydgment briefing—and even then,
only with respect tdSolomon’s April 2004 Accommodations
Claim[.]” Reply in Supp. of Def.’s Renewed Mot. For Summ.
J. at 23, ECF No. 77, No. 0-D1590JDB (D.D.C. July 21,
2011).

By failing to argueforfeiture or a failure to properly
plead the claims before tlustrict courf the Secretarhas—
in a word—forfeited his forfeiture argumenthere See
Lennon v.United StatesTheatre Corp. 920 F.2d 996, 1000
(D.C. Cir. 1990)party’s failure to challenge the absence of a
necessary pleading under Rule 8 of the Federal Rules of Civil
Procedure “in all likelihood waad any waiver defensesee
also Empagran S.A..vF. HoffmanLaRoche, Ltd.388 F.3d
337, 342343 (D.C. Cir. 2004)per curiam)where defendant
“fail[ed] to challenge the complaint under Rule 8, even after”
claims were repeatedly asserted, the defendadtsufficient
“‘notice regarding the [claimg] and the complaint
accordingly*complied with the Federal Rules”)



USCA Case #12-5123  Document #1507755 Filed: 08/15/2014  Page 21 of 28

21

B. Merits of the Retaliation Claims

Where, as here, a plaintiff offers only circumstantial
evidence of retaliation, her claire governed by the burden
shifting framework ofMcDonnell DouglasCorp. v. Green,
411 U.S. 792, 86808 (1973). SeeJones v. Bernanké&57
F.3d 670, 677 (D.C. Cir. 2009).Under that framework,
Solomonmust “first establish a prima facie case of retaliation
by showing that (i) “[s]he engaged in statutorily protected
activity”; (i) “[s]he suffered a materially adverse action by
h[er] employet; and {ii) “a causal link connects the two.”
Id. Once aprima facie caseis establishedthe burdenof
productionshifts to the employer to produce a “legitimate,
nondiscrminatory reason” for its actian Wiley v. Glassman
511 F.3d 151, 155 (D.C. Cir. 2007). If the employer does so,
the plaintiff mustrespondwith sufficient evidence to “create]

a genuine dispute on thdtimate issue of retaliation either
directly by [showing] that a discriminatory reason more likely
motivated the employer or indirectly by showing that the
employer’s proffered explanation is unworthy of credence.”
Pardo-Kronemann601 F.3dat 604 (internal quotation marks
omitted;secondhlteration in original).

The district court’sentry of summary judgmentested
principally on the erroneous premise that Solomtas a
matter of law “could not have been reasonably
accommodated” and, therefore, the denials of her requested
accommodations “cannot be ‘adverse[.]3olomon 845 F.
Supp. 2d at 75Becausedhat uling was based on the flawed
predicaé holding that Solomon’s request for a maxiflex
schedule was legally forecloseithat rationalefails here as
well.

In the alternative, hte district court held that Solomon
failed to establisha prima faciecausal connectiobetween
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her December 2003 meeting with an EEO counselortizad
denials inthe Spring and Summer of 2004 of her various
accommodation requests.However, we need notdecide
whether Solomon establishegpama faciecase of retaliation
becaue the Secretaryame forward with a legitimate,non-
retaliatory justification forthe Department’sactions Once
the Secretary did that, the burdemfting framework éll
away, andnow the “only question is the ‘ultimate factual
issue in the casé—retaliation“ vel non’” Jones 557 F.3d
at 678(quotingUnited States Postal Service . Bf Governors
v. Aikens460 U.S. 711, 714715 (1983)) see also Taylor v.
Solis 571 F.3d 1313, 1320 n.* (D.C. Cir. 2009) (once the
employer asserts a legitimate, adiscriminatory reasorithe
court need net-and should net-decide whether the plaintiff
actually made out a prima facie cgséinternal quotation
marksand citatim omitted.

With respect to that ultimate factual issugplomon
contends that a reasonable jury could infer retaliation :from
() the withdrawal on April 23rd of herpermissionto work
late, (ii) the withdrawal on April 6th of permission to use a
privacy curtain and (iii) the denials of her requests for
accommodation Solomon is correct with respect to Hest
argument, but not the other two.

1. Revocation of Permission to Work Late

Solomon contends that her superviseithdrew her de
facto flexible schedule forbidding her to work latejn
retaliation either for her filing of a formal EEO complaint
eleven days earlieor for the accommodation requesshe
made The Secretary resposbly statingthat thedecisionnot
to let her work late on April 23revas made by temporary
supervisors who were unaware of any informal arrangements
Solomonmight have had with her regular supervisors, did not
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know about the formal complaint, and were advised by human
resources to haveerfollow standard policy and work normal
duty hours. While it would not be ureasonabldor the trier

of factto accept that explanation, the question at this juncture
is whether the record forecloses any other plausible
conclusion. It does not.

First, Solomon came forward with “evidence
discrediting” the Department’s proffered explanation for the
refusal to let her work late See Jones557 F.3d at 680.
While the Secretary relied on the temporary status of the April
23rd decisionmakersand their alleged ignorance of
Solomon’s  circumstances Solomon  showed—through
French’'s deposition and emails amonganagement
officials—that her permanent supervigérench) ratified and
formalizedthe revocation of hepermission to work latafter
consulting withHuman ResourcesChief Arleen Christian.
Christian was a permanent employedong familiar with
Solomon’s situation and French received an email from
Solomon discussg her prior arrangement several days before
he ratified the decision to revoke itThus, Solomon casts
doubt on he Secretary’s proffered justificatioand “we do
not routinely require plaintiffs ‘to submit evidence over and
above rebutting the employer’s stated explanation in order to
avoid summary judgment.”Hamilton v. Geithner666 F.3d
1344, 1351 (D.C. Cir. 2012) (quotingka v. Washington
Hospital Center 156 F.3d 1284, 1290 (D.C. Cir. 1998) (en
banc)).

Secongd Solomors evidencethat another budget analyst
had been allowed to work houesitsideof her normal duty
schedule and similato those Solomorhad been working
would allow a jury to find thathe Secretary’s theyerejust-
following-policy justification was pretextual. Even the
district court thought it “odd that Solomon’s supervisors
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voiced their objection not to her absence touher presence,
especially if other employees were permitted to work late.”
Solomon 845 F. Supp. 2d at 73.Such pretext evidence
“usually’ is itself sufficient to allow a reasonable jury to infer
retaliation.” Jones 557 F.3d at 681 (quotingeorge v.
Leavitt 407 F.3d 405, 413 (D.C. Cir. 2005))indeed,“a
plaintiff's discrediting of an employer’s stated reason for its
employment decision is entitled to considerable weéight
Aka 156 F.3dat 1290; see Reeves v. Sanderson Plumbing
Products, Ing. 530 U.S. 133, 147 (2000) (“In appropriate
circumstances, the trier of fact can reasonably infer from the
falsity of the explanation that the employer is dissembling to
cover up a discriminatory purpo$e.

Accordingly, we hold thatSolomon came forward with
sufficient evidence to preclude summary judgment on her
claim that therevocationof her permission to work latevas
retaliatory. In sodoing,we join our sister circuits in holding
that the act of requesting in good faith a oeable
accommodation is a protected activity under 42 U.S.C.
812203, which is incorporated into the Rehabilitation Act,
see29 U.S.C. §91(g)° Cf. Mayers v. Laborers’ Health &

® See, e.g.AC. ex rel. J.C. v. Shelby County BoafdEduc, 711
F.3d 687, 698 (6th Cir. 20L,3rassimy v. Board of Edyel61l F.3d
932, 938(7th Cr. 2006) Coons v. Secretarpf U.S. Dep't of
Treasury 383 F.3d 879, 887 (9th Cir. 2004Heisler wv.
Metropolitan Council 339 F.3d 622, 632 (8th Cir. 2003);
Shellenberger v. Summit Bancorp, In¢l8 F.3d 183, 191 (3d Cir.
2003); Wright v. CompUSA, Inc.352 F.3d 472, 477 (1st Cir.
2003); Weixel v. Boaraf Educ, 287 F.3d 138, 149 (2d Cir. 2002);
Haulbrook v. Michelin N. Ameriga252 F.3d 696, 706 (4th Cir.
2001); Selenke v. Medicdmaging of Coloradp 248 F.3d 1249,
1265 (10th Cir. 2001)Standard vA.B.E.L. Servs., Inc161 F.3d
1318, 1328 (11th Cir. 1998%ee alsoEEOC v. Chevron Phillips
Chem. Cq. 570 F.3d 606, 620 n.9 (5th Cir. 2009) (noting
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Safety Fund478 F.3d 364, 369 (D.C. Cir. 2007) (assuming
that accommodatiomequests are a protected activity under
the Americans with Disabilities Act).

Solomon also pressesas an additional theory of
retaliation the temporal proximityof her filing of a formal
EEO complaint on April 1th to the revocation eleven days
later of her ability to work late But that complaint involved
the absenwithoutdeave incident with Lawrence, who was
out of the office on April 23rdand the ensuing weeks when
French ratified the decision tgrohibit Solomon from
working late. Therefore, a reasonable jury could not find that
the April 12th EEO filing motivated Christian’s and French’s
decision to revoke Solomon’s permission to work laker
that reasonSolomon’s surviving retaliation claim is that her
requests for accommodation motivated her supervisors to
revoke her permission to wolkte

2. Removal of Privacy Curtain

Solomon’s claim that the April 6th order to remove her
privacy curtain was retaliaty does not survive summary
judgment. The Secretary came forward watHegitimate,
non+etaliatory reason for #t action, pointing td.awrence’s
expressed concern wikkeepng the entrances to cubicleork
spacedree from obstruction.

Solomonhas no answer to that justification other than the
order’stemporal proximity tcherinformal attempt to resolve

uniformity among the circuits that have decided the isS&EX

K. LARSON, EMPLOYMENT DISCRIMINATION §154.10, atp. 154

105 & n.25 (2d ed. 2014) (“In addition to the activities specifically
protected by the statute, courts have found that requesting
reasonable accommodation is a protected actiyity
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her complaint with Lawrence’s superiorWhile Solomon
points outthat herthensupervisor, Booth, had allowed her to
install the curtainit was Lawrence, not Booth, who ordered
the curtain’s removal. Solomon neither contends nor
evidencs that Lawrence knew Booth had authorized its
installation  Nor does Solomon point to any evidence
suggesting that Lawrence’s safety justification wasepteal,
such as evidence that other employees had similar
obstructions in tla entrances to their cubicles.

Because Solomon lacks “positive evidence beyond mere
proximity,” she has failed to create a genuine issue of material
fact concerning whether the thee for the ordered removal
was safety or retaliationWoodruff 482 F.3d at 530.

3. Denials of Accommodation Requests

Solomon’s remaining retaliation claims cannot survive
summary judgment. For each allegedly retaliatory denial of
an accommodation requeshe Secretary came forward with
evidence of a legitimate, naetaliatory justification that
Solomon has left unanswered. Specifically, with respect to
Solomon’s request for advance sick leave, the Secretary
explained that her request did not comply with agency policy
because it failed to indicate when or whether she would be
able to return to work. Plus Solomon was provided with
unlimited leave without pay and participation in the leave
donor program instead.

Solomon also pressebe requested relot@an of her
cubicle. The Department of Agriculture never had a chance
to process that request, however, because Solomon made it
six weeks before she left work on April 23rd and never
returned.
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Finally, Solomon points to her requests in late May to
telecanmute or to work patime. But for that period of
time, correspondence from Solomon herself and Dr. Cozzens
led Solomon’s supervisors to believe that her condition had
deteriorated to the point that she was medically unable to
work in any capacity. Eveif the supervisors incorrectly
assessed Solomon’s condition, and the Department was thus
obligated to provide reasonable accommodation, Solomon
must still present evidence casting doubt on the sincerity of
the Department’s profferegon+etaliatory justification for its
action  “Once the employer has articulated a +on
discriminatory explanation for its action***, the issue is not
the correctness or desirability of the reasons offered but
whether the employer honestly believes in the reasons it
offers.” See Fischbach v. District of Columbia Dep’'t of
Corrections 86 F.3d 1180, 1183 (D.C. Cir. 1996) (citation
and internal punctuation omitted).

In response to those explanations, Solomon offers only
conclusory statements, Solomon Reply Br. 32, devoid of
citation to the record, and from which no reasonable jury
could make the desired inference that the Secretary’'s
“‘lustifications were mere pretext,’Smith v. District of
Columbig 430 F.3d 450, 455 (D.C. Cir. 2005), or that
retaliatory reason “more likely nigated” his actionsPardo-
Kronemann 601 F.3d at 604 (internal quotation marks
omitted).

* k k% %

For the foregoing reasons, wWe reverse thedistrict
courts entry of summary judgment on Solomon’s
accommodation claim(ii) reverse the entry of summary
judgment onher claim that revoking her permission to work
late was in retaliation for requesting accommodatjoasd
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(i) remand tlseclaims for further proceedingsWe affirm
the balance of the district courgisant of smmmary judgment.

So ordered.



