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ATTORNEY TO BE NOTICED

Jonathan P. Labukas
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Nikia L. Gray
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LEAD ATTORNEY
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Counter Defendant
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INC.

Kathleen Cooney-Porter
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TERMINATED: 01/21/2016

represented bylonathan Hudis
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Jonathan P. Labukas
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Date Filed

Page

Docket Text

05/23/2014

COMPLAINTiled against PUBLIC.RESOURCE.ORG, INC. ( Filing fee $
400 receipt number 0090-3725541) filed by AMERICAN EDUCATIONAL|
RESEARCH ASSOCIATION, INC., NATIONAL COUNCIL ON
MEASUREMENT IN EDUCATION, INC., AMERICAN PSYCHOLOGICAL
ASSOCIATION, INC.. (Attachments: # 1 Exhibit A,_# 2 Exhibit B, # 3
Corporate Disclosure Stmt,_# 4 Civil Cover Sheet, # 5 Summans, # 6 Rep
Register of Copyrights)(Hudis, Jonathan) (Entered: 05/23/2014)

ort to

05/23/2014

Case Assigned to Judge Gladys Kessler. (kb) (Entered: 05/27/2014)

05/27/2014

SUMMONS (1) Issued Electronically as to PUBLIC.RESOURCE.ORG, |
(Attachments: # 1 Consent Form,_# 2 Notice of Consent)(kb) (Entered:
05/27/2014)

NC.

05/28/2014

Case randomly reassigned to Judge Christopher R. Cooper. Judge Glag
Kessler no longer assigned to the case. (gt, ) (Entered: 05/28/2014)

ys

06/09/2014

NOTICE of Appearance by Kathleen Cooney—Porter on behalf of
AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC. (Cooney-Porter,
Kathleen) (Entered: 06/09/2014)

06/10/2014

PUBLIC.RESOURCE.ORG, INC. served on 6/2/2014, answer due 6/23/2014

RETURN OF SERVICE/AFFIDAVIT of Summons and Complaint Execu\ﬁd.
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https://ecf.dcd.uscourts.gov/doc1/04514731521?caseid=166323&de_seq_num=13&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514733357?caseid=166323&de_seq_num=15&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514747823?caseid=166323&de_seq_num=18&hdr=1&pdf_header=1&pdf_toggle_possible=1
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(Hudis, Jonathan) (Entered: 06/10/2014)

07/01/2014

MINUTE ORDER: Upon review of the record, it appears that the time for
defendant Public.Resource.Org, Inc. to answer or otherwise respond to
plaintiffs' complaint has expired. Plaintiffs are therefore ORDERED to shg
cause by July 15, 2014, as to why they have failed to move for default
judgment and why the case should not be dismissed for want of prosecut
Signed by Judge Christopher R. Cooper on 7/1/2014. (Iccrc2, ) (Entered:
07/01/2014)

W

on.

07/07/2014

NOTICE of Appearance by David Elliot Halperin on behalf of
PUBLIC.RESOURCE.ORG, INC. (Halperin, David) (Entered: 07/07/2014

07/07/2014

NOTICE of Appearance by Mitchell L. Stoltz on behalf of
PUBLIC.RESOURCE.ORG, INC. (Stoltz, Mitchell) (Entered: 07/07/2014)

07/07/2014

LCvR 7.1 CERTIFICATE OF DISCLOSURE of Corporate Affiliations anc
Financial Interests by PUBLIC.RESOURCE.ORG, INC. (Stoltz, Mitchell)
(Entered: 07/07/2014)

)

07/07/2014

Unopposed MOTION for Extension of Time to File Ansav€omplaintoy
PUBLIC.RESOURCE.ORG, INC. (Attachments_# 1 Text of Proposed
Order)(Stoltz, Mitchell) (Entered: 07/07/2014)

07/08/2014

MINUTE ORDER granting 9 Unopposed Motion for Extension of Time.
Defendant shall file its response to the Complaint on or before July 14, 2(
The parties are reminded that the Court will only grant extensions of time
the filing of a motion. Signed by Judge Christopher R. Cooper on 7/8/201
(Iccrc2, ) (Entered: 07/08/2014)

14.
upon

07/08/2014

NOTICE of Appearance by Andrew Phillip Bridges on behalf of
PUBLIC.RESOURCE.ORG, INC. (Bridges, Andrew) (Entered: 07/08/2014

H

07/09/2014

RESPONSE TO ORDER TO SHOW CAUSE by AMERICAN
EDUCATIONAL RESEARCH ASSOCIATION, INC., AMERICAN
PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL COUNCIL ON
MEASUREMENT IN EDUCATION, INC.as noted in Court's Minute Order
of July 1, 2014(Hudis, Jonathan) (Entered: 07/09/2014)

07/14/2014

ANSWER to Complaint with Jury Demand , COUNTERCLABR
DECLARATORY RELIERgainst All Plaintiffs by
PUBLIC.RESOURCE.ORG, INC..(Bridges, Andrew) (Entered: 07/14/2014

H

07/23/2014

Unopposed MOTION for Extension of Time to File Response/®eply
Defendant's Counterclaifosy AMERICAN EDUCATIONAL RESEARCH
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION, INC.
(Attachments: # 1 Text of Proposed Order)(Hudis, Jonathan) (Entered:
07/23/2014)

07/23/2014

MINUTE ORDER granting 13 Plaintiffs' Unopposed Motion for Extensior
Time. Plaintiffs shall file their answer or other response to Defendant's
Counterclaim on or before August 25, 2014. Signed by Judge Christophe
Cooper on 7/23/2014. (Iccrc2, ) (Entered: 07/23/2014)

of

08/21/2014
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Plaintiffs' ANSWER to_12 Answer to Complaint, COUNTERCLAIfifed by
Defendant for Declaratory Relidly AMERICAN EDUCATIONAL
RESEARCH ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL
ASSOCIATION, INC., NATIONAL COUNCIL ON MEASUREMENT IN
EDUCATION, INC.. Related document: 12 Answer to Complaint,
COUNTERCLAIM filed by PUBLIC.RESOURCE.ORG, INC..(Hudis,
Jonathan) (Entered: 08/21/2014)

08/21/2014

MOTION to Strike 12 Answer to Complaint, COUNTERCLA&M
Defendant's Jury Demarity AMERICAN EDUCATIONAL RESEARCH
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION, INC.
(Attachments: # 1 Text of Proposed Order Striking Defendant's Jury
Demand)(Hudis, Jonathan) (Entered: 08/21/2014)

09/08/2014

Memorandum in opposition to re 15 MOTION to Strike 12 Answer to
Complaint, COUNTERCLAIMre Defendant's Jury Dematrfited by
PUBLIC.RESOURCE.ORG, INC.. (Attachments: # 1 Text of Proposed
Order)(Stoltz, Mitchell) (Entered: 09/08/2014)

09/18/2014

REPLY to opposition to motion re 15 MOTION to Strike 12 Answer to
Complaint, COUNTERCLAIMre Defendant's Jury Dematiided by
AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC.. (Hudis, Jonathan
(Entered: 09/18/2014)

~—"

09/18/2014

ORDER FOR INITIAL SCHEDULING CONFERENCE: The
above—captioned case has been assigned to this Judge for resolution. It i
hereby ORDERED that the Initial Scheduling Conference be set for Thurs
October 16, 2014 at 2:00 PM in Courtroom 27A. In accordance with Rule
16.3(a) of the Local Civil Rules and Federal Rule of Civil Procedure 26(f)
counsel (including any nonprisoner pro se party) shall confer at least 21 d
prior to the date of the Initial Scheduling Conference to discuss the matte
outlined in Local CivilRule 16.3(c). Pursuant to Local Civil rule 16.3(d) an
Federal Rule of Civil Procedure 26(f)(2), counsel shall submit to the Cour
later than 14 days following their meeting i.e., no fewer than 7 days prior
date of the Initial Scheduling Conference a joint Report that, among
otherthings: (1) outlines a detailed discovery plan as described in Federa
of Civil Procedure 26(f)(3); (2) addresses all topics listed in Local Civil rul
16.3(c); and (3) sets forth a proposed scheduling order. See LCvR 16.3(d
Counsel are also directed to include in their Report a brief statement of th
and the statutory basis for all causes of action and defenses. Parties are
communicate with the Court by motion, opposition, reply, or notice, not
byletter. All inquiries concerning the status or scheduling of any pending
matter shall be directed to the Courtroom Deputy Clerk, Ms. Terri Robins
(202) 354-3179, rather than to chambers. If Ms. Robinson is unavailable,
inquiries shall be directed to the staff person in the Clerks Office who has
designated as her substitute. Chambers personnel will not handle questid
relating to the status or scheduling of pending matters, nor will chambers
provide legal advice of any kind. In an emergency, however, chambers c4g
contacted at (202) 354-3480.(SEE ORDER FOR FULL DETAILS). Signe
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Judge Christopher R. Cooper on 9/18/2014. (tcr) (Entered: 09/18/2014)
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10/06/2014

MOTION for Leave to Appear Pro Hac Vice :Attorney Name— Corynne
McSherry, :Firm— Electronic Frontier Foundation, :Address— 815 Eddy St
San Francisco, CA 94109. Phone No. — (415) 436-9333. Fax No. — (415
436-9993 Filing fee $ 100, receipt number 0090-3862145. Fee Status: H
Paid. by PUBLIC.RESOURCE.ORG, INC. (Attachments: # 1 Affidavit of

Corynne McSherry, # 2 Text of Proposed Order)(Stoltz, Mitchell) (Entered:

10/06/2014)

feet,

ee

10/06/2014

MINUTE ORDER granting 19 Motion for Leave to Appear Pro Hac Vice.

Signed by Judge Christopher R. Cooper on 10/6/2014. (Iccrc2, ) (Entered;

10/06/2014)

10/09/2014

MEET AND CONFER STATEMENT. (Hudis, Jonathan) (Entered:
10/09/2014)

10/09/2014

NOTICHBf filing of Proposed Order Regarding Confidentiality of Discover
Material and Inadvertent Disclosure of Privileged Material fileg
AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC. (Hudis, Jonathan
(Entered: 10/09/2014)

<<

10/16/2014

Minute Entry for proceedings held before Judge Christopher R. Cooper:
Scheduling Conference held and concluded on 10/16/2014. Court to issu
Scheduling Order accordingly. (Court Reporter Barbara DeVico) (tcr)
(Entered: 10/16/2014)

Initial

a)

C

10/16/2014

SCHEDULING ORDER: Upon consideration of the parties' Joint Meet a
Confer Statement 20 , it is hereby ORDERED that the parties shall abide
schedule in the attached Order. The deadline for the close of all discovery
July 13, 2015. A Post Discovery Status Conference is set for July 15, 201
2:00 PM in Courtroom 27A before Judge Christopher R. Cooper. Signed
Judge Christopher R. Cooper on 10/16/2014. (Iccrc2, ) (Entered: 10/16/2(

hd

by the
is

5 at
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D14)

10/17/2014

Case reassigned to Judge Tanya S. Chutkan as related to CA 13-1215
Christopher R. Cooper no longer assigned to the case. (ztnr, ) (Entered:
10/20/2014)

Judge

10/29/2014

ORDER: Entering the joint 21 Protective Order submitted by the parties,
Signed by Judge Tanya S. Chutkan on 10/29/2014. (Ictsc2) (Entered:
10/29/2014)

11/21/2014

MINUTE ORDER: Setting Hearing on 15 MOTION to Strike Defendant's
Demand. Motion Hearing set for 12/4/2014 11:30 AM in Courtroom 2 befq
Judge Tanya S. Chutkan. Signed by Judge Tanya S. Chutkan on 11/21/2
(Ictsc2) (Entered: 11/21/2014)

Jury
re
014.

12/04/2014

Minute Entry for proceedings held before Judge Tanya S. Chutkan: Moti
Hearing held on 12/4/2014 re 15 MOTION to Strike Defendant's Jury Den
filed by AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC. and NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC. Oral arugment
heard, and motion taken under advisement.(Court Reporter: Janice Dickn

hand

nan.)

(t) (Entered: 12/04/2014)
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https://ecf.dcd.uscourts.gov/doc1/04504883558?caseid=166323&de_seq_num=85&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514883559?caseid=166323&de_seq_num=85&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514883560?caseid=166323&de_seq_num=85&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504883558?caseid=166323&de_seq_num=85&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514887792?caseid=166323&de_seq_num=93&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514887801?caseid=166323&de_seq_num=95&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514896091?caseid=166323&de_seq_num=99&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514887792?caseid=166323&de_seq_num=93&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514898968?caseid=166323&de_seq_num=101&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514910912?caseid=166323&de_seq_num=104&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514887801?caseid=166323&de_seq_num=95&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504831685?caseid=166323&de_seq_num=72&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504831685?caseid=166323&de_seq_num=72&hdr=1&pdf_header=1&pdf_toggle_possible=1

12/11/2014

MOTION to Compéled by AMERICAN EDUCATIONAL RESEARCH
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION, INC.
(Attachments: # 1 Declaration of Jonathan Hudis, # 2 Exhibit A to Hudis L
# 3 Exhibit B to Hudis Decl, # 4 Exhibit C to Hudis Decl. # 5 Exhibit D to
Hudis Decl, # 6 Exhibit E to Hudis Decl_# 7 Exhibit F to Hudis Decl, # 8

Exhibit G to Hudis Decl, # 9 Exhibit H to Hudis Decl_# 10 Exhibit | to Hudjs

Decl, #.11 Exhibit J to Hudis Decl, # 12 Exhibit K to Hudis Decl, # 13 Exh
L to Hudis Decl, # 14 Exhibit M to Hudis Decl_# 15 Exhibit N to Hudis De
# 16 Exhibit O to Hudis Decl, # 17 Exhibit P to Hudis Decl, # 18 Exhibit Q
Hudis Decl, # 19 Exhibit R to Hudis Decl_# 20 Text of Proposed
Order)(Hudis, Jonathan) (Entered: 12/11/2014)

becl,

bit
Cl,

to

12/12/2014

MINUTE ORDER: Denying without prejudice 25 Plaintiffs' Motion to Compel

for failing to comply with paragraph 3 of the Court's Scheduling Qrder 22

requiring a notice to the Court and a joint telephone call to chambers over

discovery disputes. Signed by Judge Tanya S. Chutkan on 12/12/14. (DJ
(Entered: 12/12/2014)

92
~

12/12/2014

MINUTE ORDER OF REFERRAL: The Court has determined that this a
should be referred to Magistrate Judge Deborah A. Robinson for all issue|
related to DISCOVERY. The Court finds that because a similar case with
same defendant has already been referred to Judge Robinson for discovg
purposes, the interests of judicial efficiency and economy will be served &
Judge Robinson handling both matters. The parties are reminded, pursug

LCvVR 73.1, that this action may be referred for all purposes, including trial,

upon the filing of an executed notice of consent by all parties. Consent of
District Court Judge is not necessary. Accordingly, it is hereby ORDEREL
this action is referred to Magistrate Judge Deborah A. Robinson for disco
only, beginning immediately; and it is FURTHER ORDERED that any futy
filings related to discovery in this action shall have the initials of Judge Ta
Chutkan and Magistrate Judge Deborah A. Robinson following the case
number in the caption. Signed by Judge Tanya S. Chutkan on 12/12/14.
(Entered: 12/12/2014)

ction
S
the
Bry

y
nt to

the

D that
very
re
nya

DJS)

12/12/2014

CASE REFERRED to Magistrate Judge Deborah A. Robinson for Disco
(md, ) (Entered: 12/15/2014)

very.

12/15/2014

Amended MOTION to Compel discovery, privilege log, and further initial
disclosurediled by AMERICAN EDUCATIONAL RESEARCH
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION, INC.
(Attachments: # 1 Declaration of Jonathan Hudis, # 2 Exhibit A to Hudis
Declaration, #_3 Exhibit B to Hudis Declaration.# 4 Exhibit C to Hudis
Declaration, #.5 Exhibit D to Hudis Declaration. # 6 Exhibit E to Hudis
Declaration, #_7 Exhibit F to Hudis Declaration, # 8 Exhibit G to Hudis
Declaration, #.9 Exhibit H to Hudis Declaration. # 10 Exhibit | to Hudis
Declaration, #_11 Exhibit J to Hudis Declaration. # 12 Exhibit K to Hudis
Declaration, #_13 Exhibit L to Hudis Declaration_# 14 Exhibit M to Hudis
Declaration, #_15 Exhibit N to Hudis Declaration_# 16 Exhibit O to Hudis
Declaration, # 17 Exhibit P to Hudis Declaration, # 18 Exhibit Q to Hudis
Declaration, # 19 Exhibit R to Hudis Declaration, # 20 Text of Proposed

Order)(Hudis, Jonathan) Modified on 12/16/2014 (td, ). (Entered: 12/15/2

D14)
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https://ecf.dcd.uscourts.gov/doc1/04504962690?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962691?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962692?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962693?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962694?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962695?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962696?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962697?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962698?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962699?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962700?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962701?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962702?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962703?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962704?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962705?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962706?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962707?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962708?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962709?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514962710?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504962690?caseid=166323&de_seq_num=112&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514896091?caseid=166323&de_seq_num=99&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514965458?caseid=166323&de_seq_num=118&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504966306?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966307?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966308?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966309?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966310?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966311?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966312?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966313?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966314?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966315?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966316?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966317?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966318?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966319?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966320?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966321?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966322?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966323?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966324?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966325?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514966326?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1

12/16/2014

Set/Reset Hearings: Motion Hearing on Plaintiffs' Amended Motion to Cq
Discovery, Privilege Log, and Further Initial Disclosures (Document No. 2
scheduled for 11:00 AM on Thursday, 1/15/2015 in Courtroom 4 before
Magistrate Judge Deborah A. Robinson. (SRH) (Entered: 12/16/2014)

ympel
7) is

12/24/2014

Consent MOTION for Extension of Tim&japose Plaintiffs' Motion to
Compelby PUBLIC.RESOURCE.ORG, INC. (Attachments: # 1 Text of
Proposed Order)(Bridges, Andrew) (Entered: 12/24/2014)

12/31/2014

MINUTE ORDER: It is hereby ORDERED that Defendant/Counterclaimg
Consent Motion for Extension of Time to Oppose Plaintiffs/Counterdefeng
Amended Motion to Compel Discovery, Privilege Log, and Further Initial
Disclosures (Document No. 28) is GRANTED. It is FURTHER ORDERED
that Defendant—counterclaimant shall file its opposition to Plaintiffs' Amer
Motion to Compel Discovery, Privilege Log, and Further Initial Disclosure
(Document No. 27) by no later than 6 p.m. on January 5, 2015. Signed by
Magistrate Judge Deborah A. Robinson on December 31, 2014. (SRH)
(Entered: 12/31/2014)

nt's
jants'

ded

N

b

01/05/2015

Memorandum in opposition tq re 27 Amended MOTION to Cditgukfiled
by PUBLIC.RESOURCE.ORG, INC.. (Attachments: # 1 Declaration of
Andrew P. Bridges in Support of Defendant—Counterclaimant
Public.Resource.Org, Inc.'s Opposition to Plaintiffs—Counterdefendants'
Amended Motion to Compel, # 2 Exhibit 1 to Declaration of Andrew P.
Bridges, # 3 Exhibit 2 to Declaration of Andrew P. Bridges, # 4 Exhibit 3 t
Declaration of Andrew P. Bridges, # 5 Exhibit 4 to Declaration of Andrew
Bridges, # 6 Exhibit 5 to Declaration of Andrew P. Bridges, # 7 Exhibit 6 t
Declaration of Andrew P. Bridges, # 8 Exhibit 7 to Declaration of Andrew
Bridges)(Bridges, Andrew) (Entered: 01/05/2015)

U Y 0 Y

01/12/2015

REPLY to opposition to motion_re 27 Amended MOTION to Cofitguton
December 15, 2014iled by AMERICAN EDUCATIONAL RESEARCH
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION,
INC.. (Attachments: # 1 Declaration in Reply of Jonathan Hudis, # 2 Exhi
to Hudis Reply Decl, # 3 Exhibit T to Hudis Reply Decl, # 4 Exhibit U to
Hudis Reply Decl, #5 Exhibit V to Hudis Reply Decl.# 6 Exhibit W to Hug
Reply Decl, #_7 Exhibit X to Hudis Reply Decl_# 8 Exhibit Y to Hudis Rep
Decl, #9 Exhibit Z to Hudis Reply Decl, # 10 Exhibit AA to Hudis Reply
Decl, #_11 Exhibit BB to Hudis Reply Decl _# 12 Exhibit CC to Hudis Repl
Decl, #13 Exhibit DD to Hudis Reply Decl,_# 14 Exhibit EE to Hudis Repl
Decl, #15 Text of Proposed Order —Revised)(Hudis, Jonathan) (Entered:
01/12/2015)

DIt S

lis
y

~~

01/12/2015

MOTION for Leave to Appear Pro Hac Vice :Attorney Name— Matthew B.

Becker, :Firm— Fenwick & West LLP, :Address- 801 California Street,
Mountain View, CA 94041. Phone No. — (650) 335-7930. Fax No. — (650
938-5200Motion to Admit Matthew B. Becker Pro Hac Vkiéng fee $ 100,
receipt number 0090-3960268. Fee Status: Fee Paid. by
PUBLIC.RESOURCE.ORG, INC. (Attachments: # 1 Declaration, # 2 Text
Proposed Order)(Bridges, Andrew) (Entered: 01/12/2015)

]

of

01/15/2015

Set/Reset Hearings: Motion Hearing on Plaintiffs' Amended Motion to Cq
Discovery, Privilege Log, and Further Initial Disclosures (Document No. 2

ympel
7) is
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https://ecf.dcd.uscourts.gov/doc1/04504978865?caseid=166323&de_seq_num=126&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.dcd.uscourts.gov/doc1/04514991705?caseid=166323&de_seq_num=133&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514991706?caseid=166323&de_seq_num=133&hdr=1&pdf_header=1&pdf_toggle_possible=1
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rescheduled to 1/22/2015 09:30 AM in Courtroom 4 before Magistrate Jugige

Deborah A. Robinson. (zcmm, ) (Entered: 01/15/2015)

01/16/2015

NOTICE of Change of Address by Jonathan Hudis (Hudis, Jonathan) (E
01/16/2015)

01/22/2015

MINUTE ORDER: It is hereby ORDERED that Defendant's 31 Motion fof

Leave to Appear Pro Hac Vice is GRANTED. Matthew B. Becker is herel
admitted pro hac vice to appear and participate as co—counsel in the

ntered:

y

above-referenced action. Signed by Magistrate Judge Deborah A. Robinson on

1/22/15. (zcmm, ) (Entered: 01/22/2015)

01/22/2015

Minute Entry for proceedings held before Magistrate Judge Deborah A.
Robinson: Motion Hearing held on 1/22/2015 re 27 Amended MOTION tg
Compel filed by AMERICAN EDUCATIONAL RESEARCH
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION, INC.
Defendant shall file any motion to consolidate this and the related case (1
13-cv-01215) for discovery purposes by no later than 1/29/2015. The co
will take the pending motion 27 Plaintiffs' Amended Motion to Compel und

advisement. (Court Reporter Bowles Reporting Service)(FTR Time Frame:

9:47:06 — 10:33:23 - 10:42:48 — 11:38:18, Crtrm 4) (zcmm, ) (Entered:
01/22/2015)

0.
urt
ler

D

01/29/2015

WITHDRAWN PURSUANT TO ENTRY NQ.:41..... MOTION to
Consolidate Casd3efendant—Counterclaim Public.Resource.Org, Inc.'s
Motion to Consolidate for the Purposes of Discovgyy
PUBLIC.RESOURCE.ORG, INC. (Attachments: # 1 Text of Proposed Or¢
[Proposed] Order Granting Defendant's Motion to Consolidate for Purpos
Discovery (Dkt. No. 33))(Bridges, Andrew) Modified on 3/2/2015 (td, ).
(Entered: 01/29/2015)

ler
s of

01/29/2015

AFFIDAVIT re_33 MOTION to Consolidate CaBedendant—Counterclaim
Public.Resource.Org, Inc.'s Motion to Consolidate for the Purposes of
Discovery Declaration of Matthew B. Becker in Support of
Defendant—Counterclaim Public.Resource.Org, Inc.'s Motion to Consolida
for the Purposes of Discovery (Dkt. 38) PUBLIC.RESOURCE.ORG, INC.,
(Attachments: # 1 Exhibit 1)(Bridges, Andrew) (Entered: 01/29/2015)

ite

02/02/2015

MEMORANDUM AND OPINION. Signed by Judge Tanya S. Chutkan of
2/2/2015. (Ictsc2) (Entered: 02/02/2015)

02/02/2015

ORDER granting 15 Motion to Strike. The jury demand in Defendant's 1
counterclaim and Answer is stricken. Signed by Judge Tanya S. Chutkan
2/2/2015. (Ictsc2) (Entered: 02/02/2015)

on

02/08/2015

TRANSCRIPT OF PROCEEDINGS before Magistrate Judge Deborah A.

Robinson held on 1/22/2015; Page Numbers: 1-73. Court Reporter/Trang
Bowles Reporting Service, Telephone number 860-464-1083, Court Ref
Email Address : brs—ct@sbcglobal.net.

For the first 90 days after this filing date, the transcript may be viewed at
courthouse at a public terminal or purchased from the court reporter refer
above. After 90 days, the transcript may be accessed via PACER. Other
transcript formats, (multi-page, condensed, CD or ASCII) may be purcha

scriber
orter

he
enced

sed
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https://ecf.dcd.uscourts.gov/doc1/04514998514?caseid=166323&de_seq_num=140&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504992871?caseid=166323&de_seq_num=136&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504966306?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504966306?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505013447?caseid=166323&de_seq_num=149&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515044629?caseid=166323&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515013448?caseid=166323&de_seq_num=149&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505013451?caseid=166323&de_seq_num=151&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505013447?caseid=166323&de_seq_num=149&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515013452?caseid=166323&de_seq_num=151&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515016442?caseid=166323&de_seq_num=154&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515016453?caseid=166323&de_seq_num=156&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504831685?caseid=166323&de_seq_num=72&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514787651?caseid=166323&de_seq_num=44&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515023447?caseid=166323&de_seq_num=158&hdr=1&pdf_header=1&pdf_toggle_possible=1

from the court reporter.

NOTICE RE REDACTION OF TRANSCRIPTS: The parties have

twenty—one days to file with the court and the court reporter any request o

redact personal identifiers from this transcript. If no such requests are file
transcript will be made available to the public via PACER without redactig
after 90 days. The policy, which includes the five personal identifiers

specifically covered, is located on our website at www.dcd.uscourts.gov.

Redaction Request due 3/1/2015. Redacted Transcript Deadline set for
3/11/2015. Release of Transcript Restriction set for 5/9/2015.(znmw, )
(Entered: 02/09/2015)

d, the
n

02/10/2015

Consent MOTION to Intervene by AMERICAN SOCIETY FOR TESTINC
AND MATERIALS, NATIONAL FIRE PROTECTION ASSOCIATION,
INC., AMERICAN SOCIETY OF HEATING, REFRIGERATING, AND
AIR-CONDITIONING ENGINEERS, INC. (Attachments: # 1 Text of
Proposed Order)(Fee, J.) (Entered: 02/10/2015)

02/11/2015

MINUTE ORDER: Granting consent 38 Motion to Intervene for the limite
purpose of opposing Defendant's 33 Motion to Consolidate for the purpos
Discovery. Oppositions to the Motion to Consolidate are due by February
2015; reply due by February 27, 2015. Signed by Judge Tanya S. Chutkg
2/11/2015. (Ictsc2) (Entered: 02/11/2015)

es of
17,
non

02/12/2015

Set/Reset Deadlines: Opposition due by 2/17/2005. Reply due by 2/27/2
(sm) (Entered: 02/12/2015)

015.

02/17/2015

Memorandum in opposition tg re 33 MOTION to Consolidate Cases
Defendant—Counterclaim Public.Resource.Org, Inc.'s Motion to Consolida
for the Purposes of Discovefijed by AMERICAN SOCIETY FOR
TESTING AND MATERIALS, AMERICAN SOCIETY OF HEATING,
REFRIGERATING, AND AIR-CONDITIONING ENGINEERS, INC.,
NATIONAL FIRE PROTECTION ASSOCIATION, INC.. (Attachments_# 1
Exhibit A, #_2 Exhibit B, #.3 Exhibit C, # 4 Exhibit D)(Fee, J.) (Entered:
02/17/2015)

ite

02/18/2015

Memorandum in opposition tg re 33 MOTION to Consolidate Cases
Defendant—Counterclaim Public.Resource.Org, Inc.'s Motion to Consolida
for the Purposes of Discovefijfed by AMERICAN EDUCATIONAL
RESEARCH ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL
ASSOCIATION, INC., NATIONAL COUNCIL ON MEASUREMENT IN
EDUCATION, INC.. (Attachments: # 1 Declaration of Jonathan Hudis, # 2
Exhibit A to Hudis Declaration, # 3 Exhibit B to Hudis Declaration, # 4 EXx}
C to Hudis Declaration, # 5 Exhibit D to Hudis Declaration, # 6 Exhibit E t
Hudis Declaration, # 7 Text of Proposed Order)(Hudis, Jonathan) (Entere
02/18/2015)

ite

nibit

D
d:

02/26/2015

WITHDRAWAL of Motion by PUBLIC.RESOURCE.ORG, INC_re 33
MOTION to Consolidate Casé&¥efendant—Counterclaim
Public.Resource.Org, Inc.'s Motion to Consolidate for the Purposes of
Discoveryfiled by PUBLIC.RESOURCE.ORG, INC. . (Bridges, Andrew)

(Entered: 02/26/2015)
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https://ecf.dcd.uscourts.gov/doc1/04505025044?caseid=166323&de_seq_num=160&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515025045?caseid=166323&de_seq_num=160&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505025044?caseid=166323&de_seq_num=160&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505013447?caseid=166323&de_seq_num=149&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505031948?caseid=166323&de_seq_num=172&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505013447?caseid=166323&de_seq_num=149&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515031949?caseid=166323&de_seq_num=172&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515031950?caseid=166323&de_seq_num=172&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515031951?caseid=166323&de_seq_num=172&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515031952?caseid=166323&de_seq_num=172&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505032462?caseid=166323&de_seq_num=175&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505013447?caseid=166323&de_seq_num=149&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515032463?caseid=166323&de_seq_num=175&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515032464?caseid=166323&de_seq_num=175&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515032465?caseid=166323&de_seq_num=175&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515032466?caseid=166323&de_seq_num=175&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515032467?caseid=166323&de_seq_num=175&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515032468?caseid=166323&de_seq_num=175&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515032469?caseid=166323&de_seq_num=175&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515044629?caseid=166323&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505013447?caseid=166323&de_seq_num=149&hdr=1&pdf_header=1&pdf_toggle_possible=1

03/04/2015

Consent MOTION for Extension of Time to Complete Discditedyby
AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC. (Attachments:_# 1
Text of Proposed Order)(Hudis, Jonathan) (Entered: 03/04/2015)

03/09/2015

Set/Reset Hearings: Status Conference, including consideration of 42
scheduled for 3/19/2015 at 02:00 PM in Courtroom 4 before Magistrate J

udge

Deborah A. Robinson. All counsel shall meet and confer in advance of safid

hearing in an effort to reach a consensus regarding the expeditious comp
of discovery. (Icdar2) (Entered: 03/09/2015)

letion

03/17/2015

MEET AND CONFER STATEMENT. (Hudis, Jonathan) (Entered:
03/17/2015)

03/19/2015

Minute Entry for proceedings held before Magistrate Judge Deborah A.
Robinson: Status Conference held on 3/19/2015. (Court Reporter Lisa M
(zcmm, ) (Entered: 03/19/2015)

breira)

03/23/2015

Minute Entry for proceedings held before Magistrate Judge Deborah A.
Robinson: Status Conference conducted on 3/19/2015; pending motions
Document No. 27 and Document No. 42 taken under advisement. (FTR T
Frame: 2.5) (Icdarl, ) (Entered: 03/23/2015)

ime

03/26/2015

TRANSCRIPT OF PROCEEDINGS before Magistrate Judge Deborah A.

Robinson held on March 19, 2015; Page Numbers: 1-60. Date of
Issuance:March 26, 2015. Court Reporter/Transcriber Lisa A. Moreira, RI

CRR, Telephone number 202-354-3187, Court Reporter Email Address |

Lisa_Moreira@dcd.uscourts.gov.

For the first 90 days after this filing date, the transcript may be viewed at
courthouse at a public terminal or purchased from the court reporter refer
above. After 90 days, the transcript may be accessed via PACER. Other
transcript formats, (multi-page, condensed, CD or ASCII) may be purcha
from the court reporter.

NOTICE RE REDACTION OF TRANSCRIPTS: The parties have

twenty—one days to file with the court and the court reporter any request o

redact personal identifiers from this transcript. If no such requests are file
transcript will be made available to the public via PACER without redactig
after 90 days. The policy, which includes the five personal identifiers
specifically covered, is located on our website at www.dcd.uscourts.gov.

Redaction Request due 4/16/2015. Redacted Transcript Deadline set for
4/26/2015. Release of Transcript Restriction set for 6/24/2015.(Moreira, L
(Entered: 03/26/2015)

he
enced

sed

d, the
n

isa)

04/09/2015

MOTION for Hearing re 27 Amended MOTION to Confijedl, 42 Consent
MOTION for Extension of Time to Complete Discovdiied without
opposition from Defendatty AMERICAN EDUCATIONAL RESEARCH
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION, INC.

(Hudis, Jonathan) (Entered: 04/09/2015)
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https://ecf.dcd.uscourts.gov/doc1/04505052801?caseid=166323&de_seq_num=181&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515052802?caseid=166323&de_seq_num=181&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505052801?caseid=166323&de_seq_num=181&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515067536?caseid=166323&de_seq_num=185&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515078546?caseid=166323&de_seq_num=191&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515096329?caseid=166323&de_seq_num=193&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504966306?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505052801?caseid=166323&de_seq_num=181&hdr=1&pdf_header=1&pdf_toggle_possible=1

04/15/2015

STIPULATION re 27 Amended MOTION to Comijlet], 42 Consent
MOTION for Extension of Time to Complete Discovdited, 45 MOTION for
Hearing re_27 Amended MOTION to Comigdd, 42 Consent MOTION for
Extension of Time to Complete Discoveiled without opposition from
Defendant —— submitted by Public.Resource.Org, Inc. bpdAMERICAN
EDUCATIONAL RESEARCH ASSOCIATION, INC., AMERICAN
PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL COUNCIL ON
MEASUREMENT IN EDUCATION, INC.. (Hudis, Jonathan) (Entered:
04/15/2015)

04/21/2015

MINUTE ORDER: Motion for Hearing 45 is hereby GRANTED,; a Status
Hearing is scheduled for 10:00 AM on Wednesday May 6, 2015, counsel
appear in courtroom 4. Signed by Magistrate Judge Deborah A. Robinsor
4/21/2015. (Icdarl, ) (Entered: 04/21/2015)

shall
10N

04/21/2015

MINUTE ENTRY: Status Hearing re 45 set for 5/6/2015 10:00 AM in
Courtroom 4 before Magistrate Judge Deborah A. Robinson. Counsel sha
appear. Signed by Magistrate Judge Deborah A. Robinson on 4/21/2015.
(Icdarl, ) (Entered: 04/21/2015)

all

05/05/2015

MINUTE ORDER: Motion for Extension of Time to Complete Discovery 4
hereby GRANTED. Signed by Magistrate Judge Deborah A. Robinson on
5/5/2015.(Icdarl, ) (Entered: 05/05/2015)

12 is

05/05/2015

Status Hearing: Status Hearing re 45 set for 5/6/2015 at 10:00 AM has i
CONTINUED to 5/13/2015 at 2:00 PM in Courtroom 4 before Magistrate
Judge Deborah A. Robinson. Counsel shall appear. The Court apologized
any inconvenience this may cause the parties. Signed by Magistrate Judg
Deborah A. Robinson on 4/21/2015. (Icdarl, ) (Entered: 04/21/2015) (Ent
05/05/2015)

een

5 for
je
ered:

05/08/2015

Set/Reset Hearings: As a result of a scheduling conflict, it is necessary f
court to again continue the status conference. Status Conference now sc
for 05/13/2015 is hereby CONTINUED to 2:00 PM on 5/21/2015 in

or the
heduled

Courtroom 4 before Magistrate Judge Deborah A. Robinson. The court again

apologizes to counsel and parties for any inconvenience. (Icdarl, ) (Enten
05/08/2015)

ed:

05/18/2015

MOTION for Extension of Time to Complete Discovied by AMERICAN
EDUCATIONAL RESEARCH ASSOCIATION, INC., AMERICAN
PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL COUNCIL ON
MEASUREMENT IN EDUCATION, INC. (Attachments: # 1 Text of
Proposed Order)(Hudis, Jonathan) (Entered: 05/18/2015)

05/19/2015

NOTICEonsent Request for Telephonic Status Conference [Dkt. Nby45
PUBLIC.RESOURCE.ORG, INC. re Set/Reset Hearings, (Becker, Matthe
(Entered: 05/19/2015)

|

W)

05/20/2015

ORDER granting in part and denying in part Motion to Compel Document No.

27 . Signed by Magistrate Judge Deborah A. Robinson on 05/20/2015.(Ic
(Entered: 05/20/2015)

darl, )

05/20/2015

Set/Reset Hearings: Status Conference is hereby set for 6/11/2015 at 07
in Courtroom 4 before Magistrate Judge Deborah A. Robinson. (Icdarl, )

»:00 PM

(Entered: 05/20/2015)
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https://ecf.dcd.uscourts.gov/doc1/04515103439?caseid=166323&de_seq_num=197&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504966306?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505052801?caseid=166323&de_seq_num=181&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515096329?caseid=166323&de_seq_num=193&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504966306?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505052801?caseid=166323&de_seq_num=181&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515096329?caseid=166323&de_seq_num=193&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515096329?caseid=166323&de_seq_num=193&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505052801?caseid=166323&de_seq_num=181&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515096329?caseid=166323&de_seq_num=193&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505144377?caseid=166323&de_seq_num=212&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515144378?caseid=166323&de_seq_num=212&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515146560?caseid=166323&de_seq_num=214&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515148501?caseid=166323&de_seq_num=217&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504966306?caseid=166323&de_seq_num=122&hdr=1&pdf_header=1&pdf_toggle_possible=1

05/21/2015

MINUTE ORDER: Consent Request for Telephonic Status Conference 4
hereby DENIED as moot. Signed by Magistrate Judge Deborah A. Robin
on 5/21/2015.(Icdarl, ) (Entered: 05/21/2015)

8is
50N

06/03/2015

NOTICE of Change of Address by Jonathan Hudis (Hudis, Jonathan) (E
06/03/2015)

ntered:

06/04/2015

Memorandum in opposition tq re 47 MOTION for Extension of Time to
Complete Discoverfiled Public Resource's Opposition to Plaintiffs’ Motion
Extend Time for Fact Discovefied by PUBLIC.RESOURCE.ORG, INC..
(Bridges, Andrew) (Entered: 06/04/2015)

—

o

06/08/2015

Consent MOTION for Ordeequest for Telephonic Status Conferdmce
PUBLIC.RESOURCE.ORG, INC. (Becker, Matthew) (Entered: 06/08/201

06/08/2015

MINUTE ORDER granting 52 Consent Motion for Telephonic Status
Conference. Signed by Magistrate Judge Deborah A. Robinson on June ¢
2015. (Icdar2) (Entered: 06/08/2015)

06/11/2015

Minute Entry for Telephone Status Conference held before Magistrate Ji
Deborah A. Robinson on 6/11/15 : For the reasons stated on the record,
Plaintiffs' Motion to Extend Time for Fact Discovery 47 is denied. The par
shall comply with the dates previously set, which serve to modify the
Scheduling Order of 10/16/14. Court Reporter: USDC Court Reporters —

4: FTR Time Frame: 3:01:56 — 3:27:13. Plaintiffs' Counsel: Jonathan Hudi

Kathleen Cooney-Porter and Kate Cappaert; Defendant's Counsel: Matth
Becker, David Halperin and Mitchell Stoltz. (kk) (Entered: 06/12/2015)

idge
ties
Ctrm.

IS,
ew

06/11/2015

ORDER ON CONSENT MOTION TO EXTEND TIME FOR DISCOVER
AND CASE SCHEDULE: Fact Discovery closes on 5/18/15; Opening Exg
Disclosures due 6/15/15; Rebuttal Expert Disclosures due 7/15/15; Replieg
Rebuttal Disclosures due 7/29/15; Final Replies to Expert Disclosures du
8/12/15; Discovery closes on 9/11/15; Post-Discovery Conference set fol
9/15/15 at 2:00 PM in Courtroom 4 before Magistrate Judge Deborah A.
Robinson; signed by Magistrate Judge Deborah A. Robinson on 6/11/15,
pro tunc to 5/5/15. (kk) (Entered: 06/12/2015)

ert
S to

-

nunc

07/06/2015

TRANSCRIPT OF TELEPHONE STATUS CONFERENCE before Magis
Judge Deborah A. Robinson held on 6-11-2015; Page Numbers: 1-19. [
Issuance:7-6-2015. Transcriber Annette M. Montalvo, Telephone numbeg
202-354-3111, Transcriber/Court Reporter Email Address :
annette.montalvo@gmail.com.

For the first 90 days after this filing date, the transcript may be viewed at
courthouse at a public terminal or purchased from the court reporter refer
above. After 90 days, the transcript may be accessed via PACER. Other
transcript formats, (multi-page, condensed, CD or ASCII) may be purcha
from the court reporter.

NOTICE RE REDACTION OF TRANSCRIPTS: The parties have

twenty—one days to file with the court and the court reporter any request {o

redact personal identifiers from this transcript. If no such requests are file
transcript will be made available to the public via PACER without redactig
after 90 days. The policy, which includes the five personal identifiers

strate
Date of
r

he
enced

sed

d, the
n
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https://ecf.dcd.uscourts.gov/doc1/04515146560?caseid=166323&de_seq_num=214&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515164835?caseid=166323&de_seq_num=223&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515166317?caseid=166323&de_seq_num=225&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505144377?caseid=166323&de_seq_num=212&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515169448?caseid=166323&de_seq_num=228&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515169448?caseid=166323&de_seq_num=228&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505144377?caseid=166323&de_seq_num=212&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515177418?caseid=166323&de_seq_num=236&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515204250?caseid=166323&de_seq_num=239&hdr=1&pdf_header=1&pdf_toggle_possible=1

specifically covered, is located on our website at www.dcd.uscourts.gov.

Redaction Request due 7/27/2015. Redacted Transcript Deadline set for
8/6/2015. Release of Transcript Restriction set for 10/4/2015.(Montalvo,
Annette) Modified on 7/8/2015 (zrdj). (Entered: 07/06/2015)

07/09/2015

MINUTE ORDER: The status conference previously set for 7/15/15 is he
vacated. All deadlines set forth in Judge Robinson's 06/11/2015 Scheduli
Order 53 shall remain in effect. Signed by Judge Tanya S. Chutkan on 7/
(DJS) (Entered: 07/09/2015)

reby

ng
D/15.

09/09/2015

STIPULATION re OrddOINT STIPULATION AND [PROPOSED] ORDE
EXTENDING COMPLETION DATE OF DEPOSITION OF PLAINTIFFS'
EXPERT DR. PHILLIPS TO SEPTEMBER 22, 2b¢5
PUBLIC.RESOURCE.ORG, INC.. (Becker, Matthew) (Entered: 09/09/201

5)

09/10/2015

MINUTE ORDER: The court has reviewed the Joint Stipulation And Prof
Order To Extend The Date On Which Expert Deposition May Be Taken
(Document No_55 ) filed by the parties on September 9, 2015. Counsel f
parties are hereby reminded that the applicable local and federal rules re
that requests for action by the court be made by motion. Accordingly, if it
remains the intention of the parties to request an extension of any deadlin
counsel shall do so by motion. Signed by Magistrate Judge Deborah A.
Robinson on 9/10/2015. (Icdarl, ) (Entered: 09/10/2015)

yosed

br the
uire

€,

09/10/2015

Joint MOTION for Extension of TimeHgtend the Date on Which Expert
Deposition May Be Taken and Proposed Orlolger
PUBLIC.RESOURCE.ORG, INC. (Becker, Matthew) (Entered: 09/10/201

09/10/2015

Consent MOTION for Ordeequest for Telephonic Status Conferdmce
PUBLIC.RESOURCE.ORG, INC. (Becker, Matthew) (Entered: 09/10/201

09/11/2015

MINUTE ORDER: Motion for Extension of Time 56 and Consent Motion
Telephonic Status Conference 57 are hereby GRANTED. It is further
ORDERED that the Status Conference now scheduled for September 15
is hereby CONTINUED to September 29, 2015 at 4:00 PM. Signed by
Magistrate Judge Deborah A. Robinson on 9/11/2015. (Icdarl, ) (Entered
09/11/2015)

09/11/2015

Set/Reset Hearings: Status Conference is hereby set for 9/29/2015 at 04
in Courtroom 4 before Magistrate Judge Deborah A. Robinson. (lcdarl, )
(Entered: 09/11/2015)

}:00 PM

09/29/2015

Minute Entry for proceedings held before Magistrate Judge Deborah A.

Robinson: Post-Discovery Status Conference conducted by telephone on

9/29/2015. All parties agree that Discovery is closed and that there are ng
disputes. Plaintiffs' Counsel: Kathleen Cooney-Porter and Jonathan Hud
Defendant's Counsel: Matthew Becker and David Halperin. Court Reportg
FTR Gold — Ctrm. 4. (FTR Time Frame: 4:11:00-4:16:10). (mr) (Entered:
09/29/2015)

S,
pr

10/27/2015

MINUTE ORDER. A status conference will be held in both this case and
American Society for Testing and Materials v. Public.Resource.Org, Inc.,
Action No. 1:13-cv-01215-TSC on Wednesday, November 4, 2015 at
10:15am. The court intends to set schedules for briefing summary judgmé

Civil

BNt
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https://ecf.dcd.uscourts.gov/doc1/04515177418?caseid=166323&de_seq_num=236&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515285484?caseid=166323&de_seq_num=243&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515285484?caseid=166323&de_seq_num=243&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515286755?caseid=166323&de_seq_num=248&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515286916?caseid=166323&de_seq_num=250&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515286755?caseid=166323&de_seq_num=248&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515286916?caseid=166323&de_seq_num=250&hdr=1&pdf_header=1&pdf_toggle_possible=1

motions in both cases at the status conference. The parties to this case are
hereby directed to jointly file their proposed schedules for summary judgment
briefing, accompanied by proposed orders, by Friday, October 30, 2015.
Signed by Judge Tanya S. Chutkan on 10/27/15. (Ictsc2) (Entered: 10/27/2015)

10/28/2015 Set/Reset Deadlines/Hearings: Proposed Briefing Schedule due by 10/3})/2015.
Scheduling Conference set for 11/4/2015 at 10:15 AM in Courtroom 2 belore
Judge Tanya S. Chutkan. (zsm) (Entered: 10/28/2015)

10/30/2015 | _58 PROPOSED BRIEFING SCHEDU&aBRd Joint Report of the Parties,
submittecby AMERICAN EDUCATIONAL RESEARCH ASSOCIATION,
INC., AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC.. (Attachments:_#
Exhibit A — Plaintiffs' Proposed Order,_# 2 Exhibit B — Defendant's Proposed
Order)(Hudis, Jonathan) (Entered: 10/30/2015)

=

11/04/2015 Minute Entry for proceedings held before Judge Tanya S. Chutkan: Statlis
Conference held on 11/4/2015. Order to issue. (Court Reporter Bryan Wdayne.)
(zsm) (Entered: 11/04/2015)

11/04/2015 MINUTE ORDER setting briefing schedule: Plaintiffs' Motion for Summary
Judgment due by December 21, 2015; Defendant's Opposition to Plaintiffs’
Motion for Summary Judgment and COMBINED Cross—Motion for Summary
Judgment due by January 21, 2016; Plaintiffs’ Reply in Support of their Mption
for Summary Judgment and COMBINED Opposition to Defendant's
Cross—Motion for Summary Judgment due by February 18, 2016; Defendant's
Reply in Support of its Cross—Motion for Summary Judgment due by Margh 3,
2016; Amicus briefs due by February 11, 2016. Signed by Judge Tanya S.
Chutkan on 11/4/15. (Ictsc2) (Entered: 11/04/2015)

11/04/2015 Set/Reset Deadlines/Hearings: Summary Judgment motions due by
12/21/2015. Response to Motion for Summary Judgment due by 1/21/2016.
Reply to Motion for Summary Judgment due by 2/18/2016. Brief due by
2/11/2016. Replies due by 3/3/2016. VACATED PURSUANT TO MINUTE
ORDER FILED ON 11/5/2015.....Motion Hearing set for 3/22/2016 at 9:3(
AM in Courtroom 2 before Judge Tanya S. Chutkan. (zsm) Modified on
11/6/2015 (tth). (Entered: 11/04/2015)

11/05/2015 MINUTE ORDER: Due to an unexpected scheduling conflict, the motion
hearing previously set for 3/22/2016 is hereby VACATED. A new date wil| be
set at a later time. Signed by Judge Tanya S. Chutkan on 11/5/15. (DJS)
(Entered: 11/05/2015)

11/14/2015 | _59 TRANSCRIPT OF 11/04/15 STATUS HEARING before Judge Tanya S.
Chutkan, held on November 4,2015. Page Numbers: 1-21. Date of Issuance:
11/14/15. Court Reporter: Bryan A. Wayne; telephone number:
202-354-3186. Transcripts may be ordered by submitting the Transcript (Order
Form.

For the first 90 days after this filing date, the transcript may be viewed at the

courthouse at a public terminal or purchased from the court reporter referenced
above. After 90 days, the transcript may be accessed via PACER. Other
transcript formats, (multi-page, condensed, CD or ASCII) may be purchagsed
from the court reporter.
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https://ecf.dcd.uscourts.gov/doc1/04505351619?caseid=166323&de_seq_num=265&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515351620?caseid=166323&de_seq_num=265&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515351621?caseid=166323&de_seq_num=265&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515374380?caseid=166323&de_seq_num=277&hdr=1&pdf_header=1&pdf_toggle_possible=1
http://www.dcd.uscourts.gov/dcd/node/2189
http://www.dcd.uscourts.gov/dcd/node/2189

NOTICE RE REDACTION OF TRANSCRIPTS: The parties have

twenty—one days to file with the court and the court reporter any request o

redact personal identifiers from this transcript. If no such requests are file
transcript will be made available to the public via PACER without redactig
after 90 days. The policy, which includes the five personal identifiers

specifically covered, is located on our website at www.dcd.uscourts.gov.

Redaction Request due 12/5/2015. Redacted Transcript Deadline set for
12/15/2015. Release of Transcript Restriction set for 2/12/2016.(Wayne,
Bryan) (Entered: 11/14/2015)

d, the
n

12/21/2015

MOTION for Summary Judgméited by AMERICAN EDUCATIONAL
RESEARCH ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL
ASSOCIATION, INC., NATIONAL COUNCIL ON MEASUREMENT IN
EDUCATION, INC. (Attachments: # 1 Statement of Facts Points of Autho
# 2 Statement of Facts Statement of Undisputed Facts, # 3 Declaration
Declaration of Jonathan Hudis_# 4 Exhibit Ex. A, # 5 Exhibit Ex. B, # 6
Exhibit Ex. C, #_7 Exhibit Ex. D, # 8 Exhibit Ex. E_# 9 Exhibit Ex. E_# 10

Exhibit Ex. G, #.11 Exhibit Ex. H, # 12 Exhibit Ex. |_# 13 Exhibit Ex. J. # 1

Exhibit Ex. K, #_15 Exhibit Ex. L, #16 Exhibit Ex. M, # 17 Exhibit Ex. N, #
18 Exhibit Ex. O, # 19 Exhibit Ex. P, # 20 Exhibit Ex. Q. # 21 Exhibit EX. R
22 Exhibit Ex. S, # 23 Exhibit Ex. T, # 24 Exhibit Ex. U_# 25 Exhibit Ex. V]
# 26 Exhibit Ex. V-2, # 27 Exhibit Ex. W, # 28 Exhibit Ex. X_# 29 Exhibit
Ex. Y, #.30 Exhibit Ex. Z, # 31 Exhibit Ex. AA, # 32 Exhibit Ex. BB, # 33
Exhibit Ex. CC, # 34 Exhibit Ex. DD, # 35 Exhibit Ex. EE_# 36 Exhibit Ex.
FF-1, # 37 Exhibit Ex. FF-2, # 38 Exhibit Ex. FF-3.# 39 Exhibit Ex. FF-
40 Exhibit Ex. FF-5, # 41 Exhibit Ex. FF-6_# 42 Exhibit Ex. GG_# 43 Ex
Ex. HH, #.44 Exhibit Ex. Il, # 45 Exhibit Ex. JJ_# 46 Exhibit Ex. KK _# 47
Exhibit Ex. LL, #.48 Exhibit Ex. MM, # 49 Declaration Declaration of
Marianne Ernesto, # 50 Exhibit Ex. NN_# 51 Exhibit Ex. OQ_# 52 Exhibit
PP, # 53 Exhibit Ex. QQ, # 54 Exhibit Ex. RR,_# 55 Exhibit Ex. SS, # 56
Exhibit Ex. TT, #£57 Exhibit Ex. UU, # 58 Exhibit Ex. VV,_# 59 Exhibit Ex.
WW, # 60 Exhibit Ex. XX, # 61 Exhibit Ex. YY, # 62 Exhibit Ex. ZZ_# 63
Exhibit Ex. AAA, #.64 Exhibit Ex. BBB, # 65 Exhibit Ex. CCC_# 66 Exhibi
Ex. DDD, #.67 Exhibit Ex. EEE, # 68 Exhibit Ex. FFF_# 69 Exhibit Ex. GQ
# 70 Exhibit Ex. HHH, # 71 Exhibit Ex. lll, # 72 Exhibit Ex. JJJ. # 73
Declaration Declaration of Lauress Wise,_# 74 Exhibit Ex. KKK_# 75 Exhi
Ex. LLL, # 76 Declaration Declaration of Wayne Camara, # 77 Exhibit Ex
MMM, # 78 Declaration Declaration of Felice Levine _# 79 Exhibit Ex. NN
# 80 Exhibit Ex. OOO (Public Version), # 81 Exhibit Ex. PPP, # 82 Exhibi
QQQ, # 83 Exhibit Ex. RRR, # 84 Exhibit Ex. SSS. # 85 Exhibit Ex. TTT-
86 Exhibit Ex. TTT-2, #87 Exhibit Ex. UUU, # 88 Declaration Declaratior
Kurt Geisinger, # 89 Declaration Declaration of Dianne Schneider, # 90 T
of Proposed Order Proposed Order, # 91 Certificate of Service Certificate
Service)(Hudis, Jonathan). Added MOTION for Permanent Injunction on
12/22/2015 (td). (Entered: 12/21/2015)

rity,

4

R, #
-1,

A, #
hibit

Ex.
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12/21/2015

SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC. (This document ig
SEALED and only available to authorized persons.) (Attachments: # 1 EX

hibit
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OOO - sought to be sealed,# 2 Memorandum in Support, # 3 Text of Prg
Order, # 4 Certificate of Service)(Hudis, Jonathan) (Entered: 12/21/2015)

posed

01/04/2016

MINUTE ORDER: Granting 61 Plaintiff's Sealed Motion for Leave to File
Document Under Seal. Exhibit OOO to the Declaration of Felice J. Levine
Support of Plaintiffs' Motion for Summary Judgment and a Permanent
Injunction 60 shall be filed under seal. Exhibit OOO contains Plaintiffs'
revenue and expenses associated with the preparation, publication, and
advertising of the "Standards for Educational and Psychological Testing"
ed.)(the 1999 Standards). In this action, Plaintiffs assert that Defendant h
infringed their copyright in the 1999 Standards by digitally copying the wg
and publishing it online. The court finds that there is a significant interest
preserving the confidentiality of Exhibit OOO and that there is no compell
interest for public disclosure of Exhibit OOO at this time. Signed by Judge
Tanya S. Chutkan on 1/4/16. (Entered: 01/04/2016)
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SEALED DOCUMENT (Exhibit OOO) filed by AMERICAN
EDUCATIONAL RESEARCH ASSOCIATION, INC., AMERICAN
PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL COUNCIL ON
MEASUREMENT IN EDUCATION, INC.. re 60 MOTION for Summary
Judgmentiled MOTION for Permanent Injunction filed by AMERICAN
EDUCATIONAL RESEARCH ASSOCIATION, INC., AMERICAN
PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL COUNCIL ON
MEASUREMENT IN EDUCATION, INC., Order on Sealed Motion for Lea|

ve

to File Document Under Seal,,,. (This document is SEALED and only avajlable

to authorized persons.)(ztd) (Entered: 01/05/2016)

01/13/2016

Consent MOTION for Leave to Appear Pro Hac Vice :Attorney Name-—
Sebastian E. Kaplan, :Firm—- Fenwick & West LLP, :Address— 555 Califor
Street, 12th Fl., San Francisco, CA 94104. Phone No. — (415) 875-2300.
No. — (415) 281-1350 Filing fee $ 100, receipt number 0090-4377619. F
Status: Fee Paid. by PUBLIC.RESOURCE.ORG, INC. (Attachments: # 1
Declaration of Sebastian Kaplan,# 2 Text of Proposed Order)(Stoltz, Mitq
(Entered: 01/13/2016)

nia
Fax
ee

hell)

01/19/2016

NOTICE of Appearance by Jonathan P. Labukas on behalf of AMERICA
EDUCATIONAL RESEARCH ASSOCIATION, INC., AMERICAN
PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL COUNCIL ON
MEASUREMENT IN EDUCATION, INC. (Labukas, Jonathan) (Entered:
01/19/2016)

N

01/21/2016

NOTICE OF WITHDRAWAL OF APPEARANCE as to AMERICAN
EDUCATIONAL RESEARCH ASSOCIATION, INC.. Attorney Kathleen
Cooney—-Porter terminated. (Cooney—Porter, Kathleen) (Entered: 01/21/2

D16)

01/21/2016

SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by PUBLIC.RESOURCE.ORG, INC. (This document is SEALED and
only available to authorized persons.) (Attachments: # 1 Text of Proposeq
Order, #2 Memorandum in Support of Defendant—Counterclaimant
Public.Resource.Org's Motion to Strike, # 3 Declaration of Matthew Beckg
Support of Motion to Strike, # 4 Exhibit 1,_# 5 Exhibit 2, # 6 Exhibit 6, # 7
Exhibit 7)(Bridges, Andrew) (Entered: 01/21/2016)

Br in

01/21/2016

21


https://ecf.dcd.uscourts.gov/doc1/04515422665?caseid=166323&de_seq_num=281&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515422666?caseid=166323&de_seq_num=281&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515422667?caseid=166323&de_seq_num=281&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505422663?caseid=166323&de_seq_num=281&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505422457?caseid=166323&de_seq_num=279&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515434998?caseid=166323&de_seq_num=286&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505422457?caseid=166323&de_seq_num=279&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505445653?caseid=166323&de_seq_num=291&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515445654?caseid=166323&de_seq_num=291&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515445655?caseid=166323&de_seq_num=291&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515451663?caseid=166323&de_seq_num=293&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515454714?caseid=166323&de_seq_num=301&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505455017?caseid=166323&de_seq_num=303&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515455019?caseid=166323&de_seq_num=303&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515455020?caseid=166323&de_seq_num=303&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515455022?caseid=166323&de_seq_num=303&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515455023?caseid=166323&de_seq_num=303&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515455024?caseid=166323&de_seq_num=303&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515455025?caseid=166323&de_seq_num=303&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515455026?caseid=166323&de_seq_num=303&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505455181?caseid=166323&de_seq_num=305&hdr=1&pdf_header=1&pdf_toggle_possible=1

MOTION to Strike_60 the declaration of Kurt P. Geisinger by
PUBLIC.RESOURCE.ORG, INC. (Attachments:# 1 Memorandum in Supjport
of Defendant—Counterclaimant Public.Resource.Orgs Motion to Strike
[PUBLIC], # 2 Declaration of Matthew Becker [PUBLIC]_# 3 Exhibit 1 (Filed
Under Seal), # 4 Exhibit 2 (Filed Under Seal), # 5 Exhibit 3, # 6 Exhibit 4,|# 7
Exhibit 5, #_8 Exhibit 6 (Filed Under Seal),_# 9 Exhibit 7 (Filed Under Seal), #
10 Exhibit 8, # 11 Exhibit 9, # 12 Exhibit 10, # 13 Exhibit 11, # 14 Exhibit [L2,

# 15 Exhibit 13, # 16 Exhibit 14, # 17 Exhibit 15, # 18 Exhibit 16, # 19 Text of
Proposed Order, # 20 Certificate of Service)(Bridges, Andrew) Maodified on
1/21/2016 linkage and text(td). (Entered: 01/21/2016)

01/21/2016 | _68 SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by PUBLIC.RESOURCE.ORG, INC. (This document is SEALED andg
only available to authorized persons.) (Attachments: # 1 Text of Proposed
Order Granting Public.Resource.Org's Motion to File Under Seal, # 2
[SEALED] Memorandum of Points and Authorities In Support of Motion fqr
Summary Judgment and Opposition to Plaintiffs' Motion for Summary
Judgment and Permanent Injunction, # 3 [SEALED] Statement of Material
Facts, # 4 [SEALED] Statement of Disputed Facts, # 5 [SEALED] Objectipns
to Plaintiffs' Evidence, # 6 [Sealed] Exhibit 2, # 7 [Sealed] Exhibit_3, # 8
[Sealed] Exhibit 4, # 9 [Sealed] Exhibit 5, # 10 [Sealed] Exhibit 6, # 11
[Sealed] Exhibit 8, # 12 [Sealed] Exhibit 11, # 13 [Sealed] Exhibit 12, # 14
[Sealed] Exhibit 13, # 15 [Sealed] Exhibit 14, # 16 [Sealed] Exhibit 15, # 1
[Sealed] Exhibit 17, # 18 [Sealed] Exhibit 18, # 19 [Sealed] Exhibit 19, # 2
[Sealed] Exhibit 20, # 21 [Sealed] Exhibit 21, # 22 [Sealed] Exhibit 22, # 2
[Sealed] Exhibit 23, # 24 [Sealed] Exhibit 24, # 25 [Sealed] Exhibit 25, # 2
[Sealed] Exhibit 26, # 27 [Sealed] Exhibit 27, # 28 [Sealed] Exhibit 28, # 2
[Sealed] Exhibit 29, # 30 [Sealed] Exhibit 30, # 31 [Sealed] Exhibit 32, # 3
[Sealed] Exhibit 33, # 33 [Sealed] Exhibit 34, # 34 [Sealed] Exhibit 38, # 3
[Sealed] Exhibit 41, # 36 [Sealed] Exhibit 42, # 37 [Sealed] Exhibit 43, # 3
[Sealed] Exhibit 50, # 39 [Sealed] Exhibit 64, # 40 Certificate of
Service)(Bridges, Andrew) (Entered: 01/21/2016)

COUINOOWO-N

01/21/2016 | _69 MOTION for Summary Judgmamid Opposition to Plaintiffs' Motion for
Summary Judgment and Permanent InjunchgriPUBLIC.RESOURCE.ORG,
INC. (Attachments: # 1 Memorandum in Support of Public.Resource.Org'
Motion for Summary Judgment and Opposition to Plaintiffs' Motion for
Summary Judgment and Permanent Injunction, # 2 Statement of Material
Facts, # 3 Statement of Disputed Facts, # 4 Objections to Evidence, # 5
Declaration of Carl Malamud, # 6 Declaration of Matthew Becker, # 7 Request
for Judicial Notice, # 8 Text of Proposed Order Granting Public.Resource|Org's
Motion for Summary Judgment and Denying Plaintiffs' Motion for Summayy
Judgment and Permanent Injunction)(Bridges, Andrew) (Entered: 01/22/2016)

192}

01/21/2016 71 Memorandum in opposition tQ re 60 MOTION for Summary Juddtitedt
MOTION for Permanent Injunction filed by PUBLIC.RESOURCE.ORG,
INC..(See docket entry no. 69 to view document.) (td) (Entered: 01/22/2016)

01/22/2016 | _70 LARGE ADDITIONAL ATTACHMENT(S)ndex of Consolidated Exhibits |n
Support of Public.Resource.Org's Motion for Summary Judgment and
Opposition to Plaintiffs’ Motion for Summary Judgment and Permanent
Injunctionby PUBLIC.RESOURCE.ORG, INC. 69 MOTION for Summary
Judgmentind Opposition to Plaintiffs' Motion for Summary Judgment and
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Permanent Injunctiofiled by PUBLIC.RESOURCE.ORG, INC..
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2 [Sealed], # 3 Exhibit 3 [Sealed],
Exhibit 4 [Sealed], #£5 Exhibit 5 [Sealed]_# 6 Exhibit 6 [Sealed], # 7 Exhik
# 8 Exhibit 8 [Sealed], # 9 Exhibit 9, # 10 Exhibit 1Q, # 11 Exhibit 11 [Sea
# 12 Exhibit 12 [Sealed], # 13 Exhibit 13 [Sealed], # 14 Exhibit 14 [Sealed
15 Exhibit 15 [Sealed], # 16 Exhibit 17 [Sealed], # 17 Exhibit 18 [Sealed],
Exhibit 19 [Sealed], # 19 Exhibit 20 [Sealed]. # 20 Exhibit 21 [Sealed], # 2
Exhibit 22 [Sealed], # 22 Exhibit 23 [Sealed]. # 23 Exhibit 24 [Sealed], # 2
Exhibit 25 [Sealed], # 25 Exhibit 26 [Sealed]. # 26 Exhibit 27 [Sealed], # 2
Exhibit 28 [Sealed], #28 Exhibit 29 [Sealed]. # 29 Exhibit 30 [Sealed], # 3
Exhibit 31, # 31 Exhibit 32 [Sealed],_# 32 Exhibit 33 [Sealed]. # 33 Exhibit
[Sealed], #.34 Exhibit 35, # 35 Exhibit 36, # 36 Exhibit 37, # 37 Exhibit 38
[Sealed], #.38 Exhibit 39, # 39 Exhibit 40, # 40 Exhibit 41 [Sealed], # 41
Exhibit 42 [Sealed], #42 Exhibit 43 [Sealed]. # 43 Exhibit 44, # 44 Exhibit
# 45 Exhibit 46, # 46 Exhibit 47, # 47 Exhibit 48, # 48 Exhibit 49, # 49 Ex}
50 [Sealed], #.50 Exhibit 51, # 51 Exhibit 52, # 52 Exhibit 53, # 53 Exhibit
# 54 Exhibit 55, # 55 Exhibit 56, # 56 Exhibit 57, # 57 Exhibit 58, # 58 Ex}
59, #.59 Exhibit 60, # 60 Exhibit 61, # 61 Exhibit 62, # 62 Exhibit 63, # 63
Exhibit 64 [Sealed], # 64 Exhibit 65, # 65 Exhibit 66, # 66 Exhibit 67, # 67
Exhibit 68, #_68 Exhibit 69, # 69 Exhibit 70,_# 70 Exhibit 71, # 71 Exhibit
# 72 Exhibit 73, # 73 Exhibit 74)(Bridges, Andrew) (Entered: 01/22/2016)

nibit
54,
nibit

2,

01/25/2016

Consent MOTION for Extension of Time to File Response/Reply as to 6
MOTION to Strike_.66 SEALED MOTION FOR LEAVE TO FILE
DOCUMENT UNDER SEAL filed by PUBLIC.RESOURCE.ORG, INC.
(This document is SEALED and only available to authorized persides.py
AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC. (Attachments:_# 1
Text of Proposed Order, # 2 Certificate of Service)(Hudis, Jonathan) (Ent
01/25/2016)

~

ered:

01/28/2016

Consent MOTION for Leave to Appear Pro Hac Vice :Attorney Name— N
L. Gray, :Firm- Quarles & Brady LLP, :Address— 1700 K Street, NW, Ste
Phone No. — 202-372-9600. Fax No. — 202-372-9599 Filing fee $ 100,
receipt number 0090-4392805. Fee Status: Fee Paid. by AMERICAN
EDUCATIONAL RESEARCH ASSOCIATION, INC., AMERICAN
PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL COUNCIL ON
MEASUREMENT IN EDUCATION, INC. (Attachments: # 1 Declaration of
Nikia L. Gray, # 2 Text of Proposed Order for Admission of Nikia L. Gray
Hac Vice, # 3 Certificate of Service)(Hudis, Jonathan) (Entered: 01/28/20

likia
825.

Pro
16)

01/29/2016

MINUTE ORDER: Granting 73 Motion for Leave to Appear Pro Hac Vice.

Attorney Nikia L. Gray is hereby admitted pro hac vice to appear in this m
on behalf of Plaintiffs American Educational Research Association, Inc.,
American Psychological Association, Inc., and National Council on
Measurement in Education, Inc. Signed by Judge Tanya S. Chutkan on 1
(DJS) (Entered: 01/29/2016)

atter

26/16.

01/29/2016

MINUTE ORDER: Granting 72 Plaintiffs' Consent Motion for Extension g
Time. Plaintiffs shall respond to Defendant's motion to strike the Declarat
Kurt P. Geisinger 67 by February 18, 2016. Defendant's reply due March
2016. Signed by Judge Tanya S. Chutkan on 1/29/16. (DJS) (Entered:

on of
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01/29/2016)

02/04/2016

MINUTE ORDER granting 66 Sealed Motion for Leave to File Document

Under Seal; granting 68 Sealed Motion for Leave to File Document Under

Seal. Signed by Judge Tanya S. Chutkan on 2/4/16. (zsm) (Entered:
02/04/2016)

02/04/2016

SEALED DOCUMENT filed by PUBLIC.RESOURCE.ORG, INC.. re Ord
on Sealed Motion for Leave to File Document Under Seal,. (This docume
SEALED and only available to authorized persons.)(ztd) (Entered: 02/04/

er
ntis
2016)

02/04/2016

SEALED DOCUMENT filed by PUBLIC.RESOURCE.ORG, INC.. re Ord
on Sealed Motion for Leave to File Document Under Seal,. (This docume
SEALED and only available to authorized persons.)(ztd) (Entered: 02/04/

er
ntis
P016)

02/08/2016

MINUTE ORDER: Granting 63 Motion for Leave to Appear Pro Hac Vice.

Attorney Sebastian E. Kaplan is hereby admitted pro hac vice to appear i
matter on behalf of Defendant. Signed by Judge Tanya S. Chutkan on 2/
(DJS) (Entered: 02/08/2016)

n this
3/16.

02/11/2016

NOTICE of Appearance by Bruce D. Brown on behalf of The Reporters
Committee for Freedom of the Press (Brown, Bruce) (Main Document 76
replaced on 2/11/2016) (td). (Entered: 02/11/2016)

02/11/2016

Consent MOTION for Leave to FAlmicus Curiae Brieby The Reporters
Committee for Freedom of the Press (Attachments: # 1 Proposed Amicug
Curiae Brief, #2 Text of Proposed Order)(Brown, Bruce) (Entered:
02/11/2016)

02/11/2016

Unopposed MOTION for Leave to Rmicus Brieby Law Scholars
(Attachments: # 1 Exhibit BRIEF OF LAW SCHOLARS AS AMICI CURIA
IN SUPPORT OF DEFENDANTCOUNTERCLAIMANT, # 2 Text of
Proposed Order)(Gellis, Catherine) (Entered: 02/11/2016)

02/11/2016

NOTICE of Appearance by Charles Duan on behalf of PUBLIC
KNOWLEDGE (Duan, Charles) (Entered: 02/11/2016)

02/11/2016

LCVvR 7.1 CERTIFICATE OF DISCLOSURE of Corporate Affiliations ang
Financial Interests by PUBLIC KNOWLEDGE (Duan, Charles) (Entered:
02/11/2016)

il

02/11/2016

MOTION for Leave to Fikemicus Curiae Brieby PUBLIC KNOWLEDGE
(Attachments: # 1 Exhibit, # 2 Text of Proposed Order)(Duan, Charles)
(Entered: 02/11/2016)

02/11/2016

NOTICE of Appearance by Jeffrey T. Pearlman on behalf of SINA BAHH
(Pearlman, Jeffrey) (Entered: 02/11/2016)

RAM

02/11/2016

Unopposed MOTION for Leave to Blgef of Amicus Curiae in Support of
Defendanby SINA BAHRAM (Attachments: # 1 Exhibit Proposed Amicus
Curiae Brief of Sina Bahram in Support of Defendant, # 2 Text of Propose
Order)(Pearlman, Jeffrey) (Entered: 02/11/2016)

2d

02/12/2016

MOTION for Leave to Fifeorrected Declarationby AMERICAN
EDUCATIONAL RESEARCH ASSOCIATION, INC., AMERICAN
PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL COUNCIL ON
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MEASUREMENT IN EDUCATION, INC. (Attachments: # 1 Exhibit 1—
Declaration of Marianne Ernesto,_# 2 Exhibit 2— Declaration of Wayne
Camara, # 3 Exhibit 3— Declaration of Felice J. Leving, # 4 Text of Propos
Order, #5 Certificate of Service)(Hudis, Jonathan) (Entered: 02/12/2016)
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02/16/2016

MINUTE ORDER: Granting 77 Motion By Reporters Committee for Free
of the Press for leave to file Amicus brief in support of Defendant's Motior]
Summary Judgment; Granting 78 Motion By Law Scholars for leave to file
Amicus brief in support of Defendant's Motion for Summary Judgment;
Granting_81 Motion by Public Knowledge for leave to file Amicus brief in
support of Defendant's Motion for Summary Judgment; Granting 83 Motid
Sina Bahram for Leave to file Amicus brief in support of Defendant's Moti
for Summary Judgment. Signed by Judge Tanya S. Chutkan on 2/16/16.
(Entered: 02/16/2016)
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02/16/2016

MINUTE ORDER: Granting 84 Plaintiffs' Consent Motion for Leave to Fi

e

corrected Declarations. The Declarations of Marianne Ernesto, Wayne Camara,

and Felice Levine (ECF Nos. 60-49, 60-76, and 60-78) filed in Support
Plaintiffs' Motion for Summary Judgment and a Permanent Injunction 60 3
hereby accepted for filing without the necessity of further filing or serving
copy. Signed by Judge Tanya S. Chutkan on 2/16/16. (DJS) (Entered:
02/16/2016)
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AMICUS BRIEF by REPORTERS COMMITTEE FOR FREEDOM OF Tt
PRESS. (td) Modified date filed on 2/17/2016 (td). (Entered: 02/17/2016)

02/16/2016
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AMICUS BRIEF by Law Scholars. (td) (Entered: 02/17/2016)

02/16/2016

loo

AMICUS BRIEF by PUBLIC KNOWLEDGE. (td) (Entered: 02/17/2016)

02/16/2016

leo
o]

AMICUS BRIEF by SINA BAHRAM. (td) (Entered: 02/17/2016)

02/18/2016
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©

REPLY to opposition to motion re 69 MOTION for Summary Judgment
Opposition to Plaintiffs' Motion for Summary Judgment and Permanent
Injunction, 60 MOTION for Summary JudgmehRtled MOTION for
Permanent Injunctio(Plaintiffs’ Reply in Further Support of Plaintiffs’ Motig
for Summary Judgment and Permanent Injunction and Opposition to
Defendant's Motion for Summary Judgmédited by AMERICAN
EDUCATIONAL RESEARCH ASSOCIATION, INC., AMERICAN
PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL COUNCIL ON
MEASUREMENT IN EDUCATION, INC.. (Attachments: # 1 Plaintiffs'
Statement of Material Facts in Opposition to Defendant's Motion for Sumt
Judgment, # 2 Plaintiffs' Reply to Defendants' Statement of Disputed Fac
Plaintiffs' Response to Defendant's Objections to Plaintiffs' Evidence, # 4
Declaration of Nikia L. Gray, # 5 Exhibit VVV, # 6 Exhibit WWW _# 7 Exhi
XXX, # 8 Exhibit YYY, #9 Exhibit ZZZ, # 10 Exhibit AAAA, # 11 Exhibit
BBBB, #_12 Exhibit CCCC, # 13 Exhibit DDDD, # 14 Exhibit EEEE, # 15
Exhibit FFFF, # 16 Exhibit GGGG, # 17 Exhibit HHHH_# 18 Exhibit ll1l,_#
Exhibit JJJJ, # 20 Exhibit KKKK, # 21 Exhibit LLLL, # 22 Exhibit MMMM,
23 Exhibit NNNN, # 24 Exhibit OOOO, # 25 Exhibit PPPP__# 26 Exhibit
QQQQ, # 27 Exhibit RRRR, # 28 Exhibit SSSS, # 29 Exhibit TTTT, # 30
Exhibit UUUU, #_31 Exhibit VVVV, # 32 Exhibit WWWW, # 33 Exhibit
XXXX, # 34 Exhibit YYYY, # 35 Exhibit ZZZZ, # 36 Exhibit AAAAA, # 37
Exhibit BBBBB, #_38 Exhibit CCCCC, # 39 Exhibit DDDDD, # 40 Exhibit
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EEEEE, # 41 Exhibit FFFFF, # 42 Exhibit GGGGG, # 43 Exhibit HHHHH,
44 Exhibit 1111, # 45 Exhibit JJJJJ, # 46 Exhibit KKKKK, # 47 Exhibit
LLLLL, # 48 Exhibit MMMMM, # 49 Exhibit NNNNN, # 50 Exhibit
00000, # 51 Exhibit PPPPP_# 52 Exhibit QQQQQ. # 53 Exhibit RRRR
54 Exhibit SSSSS, # 55 Exhibit TTTTT_# 56 Exhibit UUUUU, # 57 Exhibi
VVVVV, # 58 Exhibit WWWWW, #.59 Exhibit XXXXX, #_.60 Exhibit
YYYYY, # 61 Exhibit ZZZ7Z, #_62 Exhibit AAAAAA, #_63 Declaration of
Wayne Camara, # 64 Plaintiffs' Objections to Defendant's Evidence, # 65
Certificate of Service)(Hudis, Jonathan) (Entered: 02/18/2016)
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02/18/2016

SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC. (This document ig
SEALED and only available to authorized persons.) (Attachments: # 1
Memorandum in Support, # 2 Plaintiffs' Statement of Genuine, Disputed |
of Material Facts, # 3 Plaintiffs' Reply to Defendant's Statement of Disput
Facts, # 4 Plaintiffs' Response to Defendants' Objections to Plaintiffs'
Evidence, # 5 Exhibit VVVVV - Expert Report of S.E. Phillips, Ph.D., J.D,

6 Exhibit XXXXX - Deposition Transcript of Wayne J. Camara, # 7 Exhibit

YYYYY - Deposition Transcript of Dianne L. Schneider_# 8 Exhibit
AAAAAA - Deposition Transcript of Marianne Ernesto, # 9 Plaintiffs'
Opposition to Defendant's Motion to Strike the Declaration of Kurt F.

Geisinger (sealed version),_# 10 Exhibit 1- Deposition Transcript of Kurt F.

Geisinger, # 11 Text of Proposed Order, # 12 Certificate of Service)(Hudi
Jonathan) (Entered: 02/18/2016)
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02/18/2016

RESPONSE re 67 MOTION to Strike 66 SEALED MOTION FOR LEAVH
TO FILE DOCUMENT UNDER SEAL filed by PUBLIC.RESOURCE.ORG
INC. (This document is SEALED and only available to authorized persong
(Plaintiffs' Opposition to Defendant’'s Motion to Strike the Declaration of K
F. Geisinger)filed by AMERICAN EDUCATIONAL RESEARCH
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION,
INC.. (Attachments: # 1 Declaration of Jonathan Hudis, # 2 Exhibit 1, # 3
Certificate of Service)(Hudis, Jonathan) (Entered: 02/18/2016)

5.)

urt

02/18/2016

MINUTE ORDER granting 90 Sealed Motion for Leave to File Document
Under Seal. Signed by Judge Tanya S. Chutkan on 2/18/16. (zsm) (Enter
02/18/2016)

02/18/2016

SEALED DOCUMENT filed by AMERICAN EDUCATIONAL RESEARCIH
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION,
INC.. re Order on Sealed Motion for Leave to File Document Under Seal.
document is SEALED and only available to authorized persons.)(ztd) (En
02/19/2016)

(This
tered:

02/18/2016

SEALED REPLY TO OPPOSITION filed by AMERICAN EDUCATIONAL
RESEARCH ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL
ASSOCIATION, INC., NATIONAL COUNCIL ON MEASUREMENT IN
EDUCATION, INC. re_60 MOTION for Summary Judgmetited MOTION
for Permanent Injunction (ztd) (Entered: 02/19/2016)
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https://ecf.dcd.uscourts.gov/doc1/04505491738?caseid=166323&de_seq_num=399&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515493757?caseid=166323&de_seq_num=406&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515493777?caseid=166323&de_seq_num=409&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505422457?caseid=166323&de_seq_num=279&hdr=1&pdf_header=1&pdf_toggle_possible=1

02/18/2016

SEALED DOCUMENT filed by AMERICAN EDUCATIONAL RESEARCI
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION,

INC.. (This document is SEALED and only available to authorized persons.

(Attachments: # 1 Exhibit VVVVV, # 2 Exhibit XXXXX, # 3 Exhibit
YYYYY, # 4 Exhibit AAAAAA)(ztd) (Entered: 02/19/2016)

02/18/2016

SEALED OPPOSITION filed by AMERICAN EDUCATIONAL RESEARC
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION, INC.
re 67 MOTION to Strike 66 SEALED MOTION FOR LEAVE TO FILE
DOCUMENT UNDER SEAL filed by PUBLIC.RESOURCE.ORG, INC.
(This document is SEALED and only available to authorized persons.)
(Attachments: # 1 Exhibit)(ztd) (Entered: 02/19/2016)

H

03/03/2016

SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by PUBLIC.RESOURCE.ORG, INC. (This document is SEALED and
only available to authorized persons.) (Attachments: # 1 Exhibit [Filed Un
Seal] Reply In Support of Defendant Public Resource's Motion to Strike t
Declaration of Kurt F. Geisinger [90-12], # 2 Text of Proposed Order Gra
Motion to File Under Seal, # 3 Certificate of Service Re Motion to File Un
Seal)(Bridges, Andrew) (Entered: 03/03/2016)

der
e
nting
ler

03/03/2016

REPLY to opposition to motion re 67 MOTION to Strike 66 SEALED
MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL filed by
PUBLIC.RESOURCE.ORG, INC. (This document is SEALED and only
available to authorized persongREDACTED] REPLY IN SUPPORT OF
PUBLIC RESOURCE'S MOTION TO STRIKE THE DECLARATION KUR
GEISINGER [90-12filed by PUBLIC.RESOURCE.ORG, INC.. (Bridges,
Andrew) (Entered: 03/03/2016)

T F.

03/03/2016

SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by PUBLIC.RESOURCE.ORG, INC. (This document is SEALED and
only available to authorized persons.) (Attachments: # 1 [Filed Under Sed
Reply In Support of Defendant Public Resource's Motion for Summary
Judgment, # 2 [Filed Under Seal] Declaration of Matthew Becker In Supp
Defendant's Reply to Its Motion for Summary Judgment, # 3 [Filed Under

]

ort of

Seal] Objections to Plaintiffs' Supplemental Evidence, # 4 Exhibit 75 [Sealed],

# 5 Exhibit 76 [Sealed], # 6 Exhibit 77 [Sealed], # 7 Exhibit 78 [Sealed], #
Exhibit 79 [Sealed], # 9 Exhibit 80 [Sealed]._# 10 Text of Proposed Order
Granting Motion to File Under Seal,_# 11 Certificate of Service Re Motion
File Under Seal)(Bridges, Andrew) (Entered: 03/03/2016)

8

to

03/03/2016

REPLY to opposition to motion_re 69 MOTION for Summary Judgment
Opposition to Plaintiffs’ Motion for Summary Judgment and Permanent
Injunctionfiled by PUBLIC.RESOURCE.ORG, INC.. (Attachments: # 1
[Public Redacted] Reply Declaration of Matthew Becker In Further Suppg
Defendant's Motion for Summary Judgment, # 2 [Public Redacted] Defen
Objections to Plaintiffs' Supplemental Evidence, # 3 Supplemental Reque
Judicial Notice, # 4 [Public Redacted] Objections to Plaintiffs' Supplemen
Evidence, # 5 Exhibit 75 [Sealed Placeholder], # 6 Exhibit 76 [Sealed
Placeholder], # 7 Exhibit 77 [Sealed Placeholder], # 8 Exhibit 78 [Sealed
Placeholder], # 9 Exhibit 79 [Sealed Placeholder], # 10 Exhibit 80 [Sealed

rt of
dant's
st for
al
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https://ecf.dcd.uscourts.gov/doc1/04505493876?caseid=166323&de_seq_num=413&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515493877?caseid=166323&de_seq_num=413&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515493878?caseid=166323&de_seq_num=413&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515493879?caseid=166323&de_seq_num=413&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515493880?caseid=166323&de_seq_num=413&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505493900?caseid=166323&de_seq_num=415&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505455181?caseid=166323&de_seq_num=305&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505455017?caseid=166323&de_seq_num=303&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515493901?caseid=166323&de_seq_num=415&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505512086?caseid=166323&de_seq_num=418&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512087?caseid=166323&de_seq_num=418&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512088?caseid=166323&de_seq_num=418&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512089?caseid=166323&de_seq_num=418&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512098?caseid=166323&de_seq_num=420&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505455181?caseid=166323&de_seq_num=305&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505455017?caseid=166323&de_seq_num=303&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505512122?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512123?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512124?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512125?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512126?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512127?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512128?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512129?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512130?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512131?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512132?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512133?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505512136?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505456134?caseid=166323&de_seq_num=311&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512137?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512138?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512139?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512140?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512141?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512142?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512143?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512144?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512145?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512146?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1

Placeholder], # 11 Exhibit 81, # 12 Exhibit 82, # 13 Exhibit 83)(Bridges,
Andrew) (Entered: 03/03/2016)

03/04/2016

Minute ORDER granting 98 Sealed Motion for Leave to File Document Under
Seal. Signed by Judge Tanya S. Chutkan on 3/4/16. (zsm) (Entered:
03/07/2016)

03/04/2016

=
o

SEALED REPLY TO OPPOSITION filed by PUBLIC.RESOURCE.ORG
INC. re_ 69 MOTION for Summary Judgmesmd Opposition to Plaintiffs’
Motion for Summary Judgment and Permanent InjuncB88nSEALED
MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL filed by
PUBLIC.RESOURCE.ORG, INC. (This document is SEALED and only
available to authorized persons.) (ztd) (Entered: 03/07/2016)

03/08/2016

=
o

NOTICIef Intent to File Oppositions to Defendant's Motions, filgd
AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC. re_ 99 Reply to
opposition to Mation,,, (Hudis, Jonathan) (Entered: 03/08/2016)

03/15/2016

=
o

SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by PUBLIC.RESOURCE.ORG, INC. (This document is SEALED and
only available to authorized persons.) (Attachments: # 1 Text of Proposed
Order Granting Defendant's Unopposed Motion for Leave to File Under Seal, #
2 Exhibit 5 [Sealed Version] of Corrected Memorandum of Points and
Authorities In Support of Defendant's Motion for Summary Judgment and
Opposition to Plaintiffs' Motion for Summary Judgment, # 3 Exhibit 6 [Sealed
Version] of Corrected Statement of Material Facts In Support of Defendant
Public Resource's Motion for Summary Judgment and Opposition to Plaintiffs’
Motion for Summary Judgment and Permanent Injunctian, # 4 Exhibit 7
[Sealed Version] of Corrected Statement of Disputed Facts in Opposition|to
Plaintiffs' Motion for Summary Judgment,_# 5 Certificate of Service Re Mgtion
to Seal)(Becker, Matthew) (Entered: 03/15/2016)

03/15/2016

=
o

Unopposed MOTION for Leave to Rlerrected Documentsy
PUBLIC.RESOURCE.ORG, INC. (Attachments_# 1 Text of Proposed Order
Granting Defendant's Unopposed Motion for Leave to File Corrected
Documents, # 2 Exhibit 1 [Redacted Version] of Memorandum of Points gnd
Authorities In Support of Defendant Public Resource's Motion for Summary
Judgment and Opposition to Plaintiffs' Motion for Summary Judgment and
Permanent Injunction, # 3 Exhibit 2 [Redacted Version] of Statement of
Material Facts In Support of Defendant Public Resource's Motion for Summary
Judgment and Opposition to Plaintiffs' Motion for Summary Judgment and
Permanent Injunction, # 4 Exhibit 3 [Redacted Version] of Statement of
Disputed Facts In Opposition to Plaintiffs' Motion for Summary Judgment(and
Permanent Injunction, # 5 Exhibit 4 Table of Corrections)(Becker, Matthew)
(Entered: 03/15/2016)

03/17/2016

MINUTE ORDER granting 103 Motion for Leave to File. Signed by Judg
Tanya S. Chutkan on 3/17/16. (zsm) (Entered: 03/17/2016)

D

03/17/2016

I
o

SEALED DOCUMENT filed by PUBLIC.RESOURCE.ORG, INC.. re Order
on Sealed Motion for Leave to File Document Under Seal. (This document is
SEALED and only available to authorized persons.)(ztd) (Entered: 03/17/2016)
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https://ecf.dcd.uscourts.gov/doc1/04515512147?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512148?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515512149?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.dcd.uscourts.gov/doc1/04515514984?caseid=166323&de_seq_num=430&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505456134?caseid=166323&de_seq_num=311&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505512122?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515516987?caseid=166323&de_seq_num=434&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505512136?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505526340?caseid=166323&de_seq_num=437&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515526341?caseid=166323&de_seq_num=437&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515526342?caseid=166323&de_seq_num=437&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515526343?caseid=166323&de_seq_num=437&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515526344?caseid=166323&de_seq_num=437&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515526345?caseid=166323&de_seq_num=437&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505526348?caseid=166323&de_seq_num=439&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515526349?caseid=166323&de_seq_num=439&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515526350?caseid=166323&de_seq_num=439&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515526351?caseid=166323&de_seq_num=439&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515526352?caseid=166323&de_seq_num=439&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515526353?caseid=166323&de_seq_num=439&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505526348?caseid=166323&de_seq_num=439&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515528188?caseid=166323&de_seq_num=445&hdr=1&pdf_header=1&pdf_toggle_possible=1

03/17/2016

=
o
al

REDACTED DOCUMENT- to 69 MOTION for Summary Judgraadt
Opposition to Plaintiffs’ Motion for Summary Judgment and Permanent
Injunction, Order on Motion for Leave to File by PUBLIC.RESOURCE.OR
INC. (td) (Entered: 03/17/2016)

G,

03/21/2016

I
o
()

SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC. (This document ig
SEALED and only available to authorized persons.) (Attachments: # 1
Memorandum in Support, # 2 Exhibit 1 to Declaration of Jonathan Hudis,
Plaintiffs' Objections to Defendant's Evidence in Support of its Reply
Memorandum, # 4 Text of Proposed Order, # 5 Certificate of Service)(Hu
Jonathan) (Entered: 03/21/2016)

# 3

dis,

03/21/2016

|H
o
N

Memorandum in opposition to re 98 SEALED MOTION FOR LEAVE TQ
FILE DOCUMENT UNDER SEAL filed by PUBLIC.RESOURCE.ORG,
INC. (This document is SEALED and only available to authorized persong
filed by AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC.. (Attachments:_#
Declaration of Jonathan Hudis_# 2 Certificate of Service)(Hudis, Jonatha
(Entered: 03/21/2016)

5.)

=

03/21/2016

=
o
[ee)

RESPONSE re 98 SEALED MOTION FOR LEAVE TO FILE DOCUMEN
UNDER SEAL filed by PUBLIC.RESOURCE.ORG, INC. (This document
SEALED and only available to authorized persoR&d)jntiffs' Responses to
Defendant's Objections to Plaintiffs' Supplemental Evidéitest by
AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC.. (Hudis, Jonathan
(Entered: 03/21/2016)

T

~—"

03/21/2016

=
o
©

RESPONSE re 98 SEALED MOTION FOR LEAVE TO FILE DOCUMEN
UNDER SEAL filed by PUBLIC.RESOURCE.ORG, INC. (This document
SEALED and only available to authorized persoR$ajntiffs' Objections to
Defendant—Counterclaimant Public.Resource.Org, Inc.'s Evidence In Sup
of Defendant-Counterclaimant's Reply Memorandum in Support of Its Md
for Summary Judgmefited by AMERICAN EDUCATIONAL RESEARCH
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION,
INC.. (Hudis, Jonathan) (Entered: 03/21/2016)

NT

port
tion

03/21/2016

=
=
o

SEALED DOCUMENT filed by AMERICAN EDUCATIONAL RESEARC
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC.. re 99 Reply to opposition to Mation,,, filed by
PUBLIC.RESOURCE.ORG, INC.. (This document is SEALED and only

available to authorized persons.) (Attachments: # 1 Exhibit)(ztd) (Entered;

03/22/2016)

03/22/2016

MINUTE ORDER granting 106 Sealed Motion for Leave to File Docume
Under Seal. Signed by Judge Tanya S. Chutkan on 3/22/16. (zsm) (Enter

03/22/2016)
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https://ecf.dcd.uscourts.gov/doc1/04515528225?caseid=166323&de_seq_num=448&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505456134?caseid=166323&de_seq_num=311&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.dcd.uscourts.gov/doc1/04515532730?caseid=166323&de_seq_num=452&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515532731?caseid=166323&de_seq_num=452&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515532732?caseid=166323&de_seq_num=452&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505532748?caseid=166323&de_seq_num=454&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505512122?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515532749?caseid=166323&de_seq_num=454&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515532750?caseid=166323&de_seq_num=454&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515532795?caseid=166323&de_seq_num=457&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505512122?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515532815?caseid=166323&de_seq_num=460&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505512122?caseid=166323&de_seq_num=423&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505534141?caseid=166323&de_seq_num=465&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505512136?caseid=166323&de_seq_num=425&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515534142?caseid=166323&de_seq_num=465&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505532727?caseid=166323&de_seq_num=452&hdr=1&pdf_header=1&pdf_toggle_possible=1

03/31/2016

=
=

SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by PUBLIC.RESOURCE.ORG, INC. (This document is SEALED and
only available to authorized persons.) (Attachments: # 1 Text of Proposed
Order Granting Motion to Seal Defendant Public Resource's Reply to Its
Objections and Responses to Plaintiffs' Objections, # 2 Certificate of Serv
Re Motion to Seal Defendant Public Resource's Reply to Its Objections a
Responses to Plaintiffs' Objections, # 3 [Filed Under Seal] Defendant
Public.Resource.Org, Inc.'s Reply to Its Objections and Motions to Strike
Plaintiffs' Supplemental Evidence, # 4 [Filed Under Seal] Responses to
Plaintiffs' Objections to Defendant's Evidence in Support of Its Reply
Memorandum In Support of Its Motion for Summary Judgment)(Becker,
Matthew) (Entered: 03/31/2016)

ice
nd

03/31/2016

=
[EEY

REPLY to opposition to motion re 106 SEALED MOTION FOR LEAVE 7
FILE DOCUMENT UNDER SEAL filed by AMERICAN EDUCATIONAL
RESEARCH ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL
ASSOCIATION, INC., NATIONAL COUNCIL ON MEASUREMENT IN
EDUCATION, INC. (This document is SEALED and only available to aut
[Redacted Version] Defendant Public.Resource.Org, Inc.'s Reply to Its
Objections and Motions to Strike Plaintiffs' Supplemental Evidéleckby
PUBLIC.RESOURCE.ORG, INC.. (Attachments_# 1 Declaration of Matth
Becker In Support of Defendant Public Resource's Reply to Its Objections
Motions to Strike Plaintiffs' Supplemental Evidence)(Becker, Matthew)
(Entered: 03/31/2016)

O

5 and

03/31/2016

=
[EEY

RESPONSE re 106 SEALED MOTION FOR LEAVE TO FILE DOCUME
UNDER SEAL filed by AMERICAN EDUCATIONAL RESEARCH
ASSOCIATION, INC., AMERICAN PSYCHOLOGICAL ASSOCIATION,
INC., NATIONAL COUNCIL ON MEASUREMENT IN EDUCATION, INC.
(This document is SEALED and only available to @edacted Version]
Defendant Public.Resource.Org, Inc.'s Responses to Plaintiffs’ Objections
Defendant's Evidence In Support of Its Reply Memorandum In Support of
Motion for Summary Judgmefited by PUBLIC.RESOURCE.ORG, INC..
(Becker, Matthew) (Entered: 03/31/2016)

NT

5 to
Its

05/26/2016

=
=

NOTICE of Change of Address by Jonathan Hudis (Hudis, Jonathan) (E
05/26/2016)

ntered:

06/03/2016

MINUTE ORDER. Motion Hearing on all pending motions set for 9/12/20
at 9:30 AM in Courtroom 2 before Judge Tanya S. Chutkan. Signed by Jy
Tanya S. Chutkan on 6/3/16. (Ictsc2) (Entered: 06/03/2016)

16
dge

06/03/2016

Set/Reset Hearings: Motion Hearing set for 9/12/2016 at 9:30 AM in
Courtroom 2 before Judge Tanya S. Chutkan. (zsm) (Entered: 06/03/201(

09/09/2016

MINUTE ORDER: The motions hearing previously scheduled for 9:30 a.
9/12/2016 has been rescheduled to begin at 9:00 a.m. in Courtroom 2. Si
by Judge Tanya S. Chutkan on 9/9/2016. (Ictsc2) (Entered: 09/09/2016)

09/09/2016

Set/Reset Hearings: Motion Hearing set for 9/12/2016 at 9:00 AM in
Courtroom 2 before Judge Tanya S. Chutkan. (zsm) (Entered: 09/09/201¢

09/12/2016

Minute Entry for proceedings held before Judge Tanya S. Chutkan: Moti
Hearing held on 9/12/2016 re 69 MOTION for Summary Judgment and

Opposition to Plaintiffs' Motion for Summary Judgment and Permanent
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https://ecf.dcd.uscourts.gov/doc1/04505532727?caseid=166323&de_seq_num=452&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515627250?caseid=166323&de_seq_num=476&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505456134?caseid=166323&de_seq_num=311&hdr=1&pdf_header=1&pdf_toggle_possible=1

Injunction filed by PUBLIC.RESOURCE.ORG, INC., 60 MOTION for
Summary Judgment Filed MOTION for Permanent Injunction filed by
AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC. Motions taken
under advisement. (Court Reporter Bryan Wayne.) (zsm) (Entered:
09/12/2016)

09/21/2016

=
[EEY
ol

ORDER denying 67 Defendant's Motion to Strike Expert Declaration. Si
by Judge Tanya S. Chutkan on 9/21/2016. (Ictsc2) (Entered: 09/21/2016)

Jned

10/13/2016

=
[EEY
(o))

TRANSCRIPT OF 9/12/16 MOTIONS HEARING, before Judge Tanya S.

Chutkan, held on September 12, 2016. Page Numbers: 1-142. Date of
Issuance: 10/13/16. Court Reporter: Bryan A. Wayne. Transcripts may beg
ordered by submitting the Transcript Order Form

For the first 90 days after this filing date, the transcript may be viewed at

courthouse at a public terminal or purchased from the court reporter refer
above. After 90 days, t he transcript may be accessed via PACER. Other
transcript formats, (multi-page, condensed, CD or ASCII) may be purcha
from the court reporter.

NOTICE RE REDACTION OF TRANSCRIPTS: The parties have

twenty—one days to file with the court and the court reporter any request {o

redact personal identifiers from this transcript. If no such requests are file
transcript will be made available to the public via PACER without redactig
after 90 days. The policy, which includes the five personal identifiers
specifically covered, is located on our website at www.dcd.uscourts.gov.

Redaction Request due 11/3/2016. Redacted Transcript Deadline set for
11/13/2016. Release of Transcript Restriction set for 1/11/2017.(Wayne,
Bryan) (Entered: 10/13/2016)
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enced

sed
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02/02/2017
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5 MEMORANDUM AND OPINION re 60 Plaintiffs' motion for summary
judgment and 69 Defendant's cross—motion for summary judgment. Signe
Judge Tanya S. Chutkan on 2/2/2017. (Ictsc2) (Entered: 02/02/2017)

2d by

02/02/2017

=
=
(00]

| ORDER granting in part and denying in_part 60 Plaintiffs' motion for sun|
judgment; denying 69 Defendant's cross—motion for summary judgment;

denying as moot 96 Sealed Motion for Leave to File Document Under Se
denying as moot 111 Sealed Motion for Leave to File Document Under S
Signed by Judge Tanya S. Chutkan on 2/2/2017. (Ictsc2) (Entered: 02/02

mary

al;

pal.
2017)

02/10/2017

=
=
©

MOTION to Clarifyrder [Dkt No 118] and, in Alternative, for Continuance
by AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC.,
AMERICAN PSYCHOLOGICAL ASSOCIATION, INC., NATIONAL
COUNCIL ON MEASUREMENT IN EDUCATION, INC. (Attachments:_# 1
Exhibit A, # 2 Text of Proposed Order_# 3 Certificate of Service)(Hudis,
Jonathan) (Entered: 02/10/2017)

02/13/2017

MINUTE ORDER:_119 Plaintiffs' Motion is GRANTED to the extent that
Plaintiffs are not required to abide by the deadline for requesting attorney
under Federal Rule 54(d). The parties are hereby ORDERED to file a join
status report by 3/3/2017 (1) updating the court as to Defendant's complig

fees
t
Ance
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https://ecf.dcd.uscourts.gov/doc1/04505548283?caseid=166323&de_seq_num=468&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505939240?caseid=166323&de_seq_num=503&hdr=1&pdf_header=1&pdf_toggle_possible=1
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with 118 the court's order to remove the standards from its website and (2
providing a jointly proposed schedule for moving forward with this litigation.
Signed by Judge Tanya S. Chutkan on 2/13/2017. (Ictsc2) (Entered:
02/13/2017)

~—

=)

02/14/2017 Set/Reset Deadlines: Joint Status Report due by 3/3/2017. (jth) (Entered:
02/14/2017)
02/17/2017 |_120 B NOTICE OF APPEAL TO DC CIRCUIT COURT as to 118 Order on Motion

for Summary Judgment,, Order on Motion for Permanent Injunction,,,, Order

& Opinion by PUBLIC.RESOURCE.ORG, INC.. Filing fee $ 505, receipt
number 0090-4848021. Fee Status: Fee Paid. Parties have been notified.
(Bridges, Andrew) (Entered: 02/17/2017)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN EDUCATIONAL RESEARCH Case No. 1:14-CV-00857-TSC-DAR
ASSOCIATION, INC,;
NOTICE OF APPEAL BY

AMERICAN PSYCHOLOGIECAL ASSOCIATION, | DEFENDANT-COUNTERCLAIMANT
INC.; and PUBLIC.RESOURCE.ORG, INC.

NATIONAL COUNCIL ON MEASUREMENT IN | Action Filed: May 23, 2014
EDUCATION, INC.,

PlaintiffsCounter-Defendants,
V.
PUBLIC.RESOURCE.ORG, INC.

Defendant/Counterclaimant.

Pursuant to 28 U.S.C. § 1292(a)(1), Defendant and Counterclaimant
Public.Resource.Org, Inc. hereby gives notice of its appeal to the United States Court of Appeals
for the District of Columbia Circuit from the order of February 2, 2017, Dkt. no. 118,
permanently enjoining Public.Resource.Org and granting in part Plaintiffs Motion for Summary
Judgment and Entry of a Permanent Injunction, pursuant to this Court’s decision in the

memorandum opinion of the same date, Dkt. no. 117.
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Dated: February 17, 2017

Respectfully submitted,

/s/ Andrew P. Bridges

Andrew P. Bridges (admitted)
abridges@fenwick.com

Sebastian E. Kaplan (admittpdb hac vicég
skaplan@fenwick.com

Matthew Becker (admitteplro hac vice
mbecker@fenwick.com

FENWICK & WEST LLP

555 California Street, 12th Floor

San Francisco, CA 94104
Telephone: (415875-2300

Facsimile:  (415) 281-1350

Corynne McSherry (admitted pro hac vice
corynne@eff.org

Mitchell L. Stoltz (D.C. Bar No. 978149)
mitch@eff.org

ELECTRONIC FRONTIER FOUNDATION
815 Eddy Street

San Francisco, CA 94109

Telephone:  (415) 436-9333

Facsimile:  (415) 436-9993

David Halperin (D.C. Bar No. 426078)
davidhal perindc@gmail.com

1530 P Street NW

Washington, DC 20005

Telephone: (202) 905-3434

Attorneys for Defendant-Counter claimant
Public.Resource.Org, Inc.

34



CERTIFICATE OF SERVICE

| hereby certify that the foregay was electronically filed witthe Clerk of the Court for
the District of Columbia andgerved on all counsel of recovih the CM/ECF system on

February 17, 2017.

/s/ Andrew P. Bridges
Andrew P. Bridges
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN SOCIETY FOR TESTING
AND MATERIALS, et al.,

Plaintiffs,
CaseNo. 13cv-1215 (TSC)
V.
PUBLIC.RESOURCE.ORG, INC.,
Defendant.

AMERICAN EDUCATIONAL
RESEARCH ASSOCIATION, INC. et al.,

Plaintiffs,
V. Case No. 14-cv-0857 (TSC)
PUBLIC.RESOURCE.ORG, INC.,

Defendant.

N N N N N N N N N N N N N N N N N N N N N N N

MEMORANDUM OPINION

Before the court are motions and cross-motions for summary judgment in two related
cases. Because thereis significant factual and legal overlap between the two cases, the court
issues this consolidated opinion to be filed in both cases.

Plaintiffs American Society for Testing and Materials (“ASTM”), National Fire
Protection Association, Inc. (“NFPA”), and American Society of Heating, Refrigerating, and
Air-Conditioning Engineers (* ASHRAE”) (collectively “ASTM Plaintiffs’) brought suit against
Defendant Public.Resource.org, Inc. (* Public Resource”) under the Copyright Act (17 U.S.C.

§ 101 et seq.) and the Lanham Act (15 U.S.C. § 1051 et seq.), alleging copyright infringement
and trademark infringement. Plaintiffs American Educational Research Association, Inc.

1
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(“AERA"), American Psychological Associatipinc. (“APA”), and National Council on
Measurement in Educatipinc. (“NCME”) (collectively “AERA Plaintiffs”) alsobrought
copyright infringement claimagainst Public Resirce under the Copyright Act. Plaintiffs
both cases seek permanent injunctions barring Defendant from cordispky of theiworks.

Plaintiffs movel for summary judgment, and Defendéil®d crossmotions for summary
judgment in both cases. The court held a combined oral argument on September 12, 2016 to
consider the motions. Upon consideration of the parties’ filings, the numerous amicus briefs,
and the arguments presented at the motions hearing, and for the reasons stated herein, the ASTM
Plaintiffs’ motion for summary judgment is GRANTED and Defendant’ s cross-motion is
DENIED. The AERA Plaintiffs motion for summary judgment is GRANTED IN PART AND
DENIED IN PART, and Defendant’ s cross-motion is DENIED.
l. FACTUAL BACKGROUND

A. TheParties

1. ASTM Plaintiffs

ASTM Plaintiffs are not-for-profit organizations that devel op private sector codes and
standards in order to advance public safety, ensure compatibility across products and services,
facilitate training, and spur innovation. (See ASTM Pls. Statement of Material Facts (“PSMF”)
119, 13, 14, 86, 87, 129, 130 (ASTM ECF No. 118-2)).2 These standards include technical
works, product specifications, installation methods, methods for manufacturing or testing

materials, safety practices, and other best practices or guidelines. (Id. §1). ASTM has

1 For simplicity, the court’ s use of “ Plaintiffs’ refers collectively to the ASTM Plaintiffs and
AERA Plaintiffs.

2 All initial citations to the record in this Opinion will include the docket number as“ASTM
ECF” or “AERA ECF.”
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developed over 12,000 standatidatare used in a wide range of fields, including consumer
products, iron and steel products, rubber, paints, plastics, textiles, medicasandadevices,
electronics, construction, energy, water, and petroleum products, and are the daffbimte of
over 23,000 technical members, representing producers, users, consumers, government, and
academia.(ld. 1 13, 28, 41 NFPA has developed over 300 standards in the areas of fire,
electrical, and building safety, with the ga#lreducingthe risk of death, injury, and property
and economic loss due to fire, electrical, and related hazdci41 86, 87, 92 NFPA's most
well-known standard is the National Electrical Code, first published in 1897 and most recently in
2014. (Id. 1193-94). Finaly, ASHRAE has published over 100 standards for a variety of
construction-related fields, including energy efficiency, indoor air quality, refrigeration, and
sustainability. (1d. 1 130).

2. AERA Plaintiffs

AERA Plaintiffs are not-for-profit organizations that collaboratively develop the

Standards for Educational and Psychologica Testing, including the 1999 edition at issue in this
case (“the 1999 Standards’). (AERA PSMF 11 1, 5, 13 (AERA ECF No. 60-2)). AERA isa
national scientific society whose mission is “to advance knowledge about education, to
encourage scholarly inquiry related to education, and to promote the use of research to improve
education.” (ld. §2). APA istheworld’slargest association of psychologists, and itsmission is
“to advance the creation, communication, and application of psychological knowledge.” (ld.
13). Finaly, NCME isaprofessiona organization “for individualsinvolved in assessment,
evaluation, testing, and other aspects of educational measurement.” (1d. 1 4).

3. Public Resource

Defendant Public Resource is a not-for-profit entity devoted to publicly disseminating
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legal information. ASTM DSMF{{1-2 (ASTM ECF No. 123); AERA DSMF 1 1-2
(AERA ECF No. 68-3)). Itsmission is“make the law and other government materials more
widely available so that people, businesses, and organizations can easily read and discuss [the]
laws and the operations of government.” (ASTM DSMF 1 2; AERA DSMF 1 2). Public
Resource has posted government-authored materials on its website, including judicial opinions,
Internal Revenue Service records, patent filings, and safety regulations. (ASTM DSMF Y 34;
AERA DSMF 111 3-4). It does not charge feesto view or download the materials on its website.
(ASTM DSMF 1 5; AERA DSMF 1 5).

B. Incorporation by Reference of | ndustry Standards

In the United States, a complex public-private partnership has devel oped over the last
century in which private industry groups or associations, rather than government agencies,
typically develop standards, guidelines, and procedures that set the best practices in a particul ar
industry.® Applicable standards are used by entities and individuals in order to self-regulate and
conform to the best practices of that industry. Professor Peter Strauss has noted that
“manufacturing and markets are greatly aided, and consumers offered protection, by the
application of uniform industrial standards created independent of law, as means of assuring
quality, compatibility, and other highly desired market characteristics.” Peter L. Strauss, Private

Sandards Organizations and Public Law, 22 Wm. & Mary Bill Rts. J. 497, 499 (2013).

3 See U.S. Office of Management and Budget, Revised Circular No. A-119,
https.//obamawhitehouse.archives.gov/sites/defaul t/files/omb/inforeg/revised circular_a

119 as of 1 22.pdf (“OMB Revised Circular”) at 1 (Jan. 27, 2016) (“ The vibrancy and
effectiveness of the U.S. standards system in enabling innovation depends on continued private
sector |eadership and engagement. Our approach—reliance on private sector leadership,
supplemented by Federal government contributions to discrete standardization processes as
outlined in OMB Circular A-119—remains the primary strategy for government engagement in
standards devel opment.”).
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Standards are typically developed by standards developing organiza8ar@y), like

Plaintiffs, who work to develop “voluntary consensus standards,” such as those herearyolunt

consensus standards are the ultimate product of many volunteers and associatiersrtem
numerous sectors bringing together technical experlibey are‘developed using procedures

whose breadth of reach and interactive characteristics resemble govedmuleniaking, with

adoption requirig an elaborate process of developmesaching a monitored consensus among

those responsible within the SDOLA. at 501. ASTM Plaintiffs develop their standards using
technical committees with representatives from industry, government, cassamdechnical
experts. ASTM PSMF1 7, 28, 29, 109, 114, 135These committees conduct open
proceedings, consider comments and suggestions, and provide for appeals, and through
subcommittees, draft new standards, whiafull committees vote on.Id. 1131-37, 109, 136,
139). The AERAPIaintiffs developd the 1999 Standards through a Joint Committee which
consideed input from the public in a notieand-comment process. (AERA PSMF {{ 13-16).
Pursuant to 5 U.S.C. 8 552, federa agencies may incorporate voluntary consensus
standards—as well as, for example, state regulations, government-authored documents, and
product service manuals—into federal regulations by reference. See Emily S. Bremer,
Incorporation by Reference in an Open-Government Age, 36 Harv. J.L. & Pub. Pol’'y 131, 145-
47 (2013) (providing a general overview of the federal government’ s incorporation of materials
by reference). The federal government’s practice of incorporation by reference of voluntary
consensus standards is intended to achieve several goals, including eliminating the cost to the
federal government of developing its own standards, encouraging long-term growth for U.S.
enterprises, promoting efficiency, competition, and trade, and furthering the reliance upon

private sector expertise. See OMB Revised Circular, supra, at 14.
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Section 552(a)(1) provides that “a person may not in any manner be required taresort t
or be adversely affected by, a matter required to be published in the FedéstdrRenl not so
published[, but] . . . matteeasonably available to the class of persons affected thereby is
deemed published in the Federal Register when incorporated by refereniceviitarthe
approval of the Director of the Federal Registés.U.S.C. § 552(a)(1) (emphasis addetie
Office of the Federal RegistérOFR’) adopted regulations pursuant to 8 552(a)(1) in 1982 and
issued revised regulations in 201%e Approval Procedures for Incorporation by Reference, 47
Fed. Reg. 34,107 (Aug. 6, 1982) (codified at 1 C.F.R. 8&Xkd.); 79 Fed. Reg. 66,267 (Nov.

7, 2014). These regulations specify that a “publication is eligible for incorpmrdty reference”
if it is “published data, criteria, standards, specifications, techniquessatioss, or similar
material; andd]oes not detract from the usefulness of the Federal Register publicatiem Syst
1 C.F.R. &1.7(a)(2). To determine whether the materialisasonably availableds required

by the statuteQFR will considef[tlhe completeness and ease of handling of the publication”
and “[w]hether it is bound, numbered, and organized, as applicdiole§”"51.7(a)(3).All the
standards at issue in this case have been incorporated by reference into feddredTaw
DSMF | 22 34 C.F.R. § 668.146 (incorporating AERA Plaintiffs’ 1999 Standards).

Standards that are incorporated by reference are available in person at the OFR in
Washington, DC and/or with the incorporating agengse 1 C.F.R. § 51.3(b)(4)Federal
regulationghatincorporatestandards by referentgpically direct interested individuals or
entities tdocation(s)wherethey may view the incorporated documents in person. For example,
the Environmental Protection Agensy"EPA") regulation, 40 C.F.R. § 60.(&), which
incorporates numerous standards at issue bigtes that:

Certain material is incorporated by reference into this part with the apmioed
Director of the Federal Register under 5 U.$652(a) and 1 CFR part 51. . ..

6
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All approved material is available for inspection at the EPA Docket Centei¢c Publ
Reading Room, EPA WJC West, Room 3334, 1301 Constitution Ave. NW,
Washington, DC, telephone number ZB6-1744, and is available from the
sourceslisted below. Itisalso availablefor inspection at the National Archivesand
Records Administration (NARA). For information on the availability of this
material at NARA, cal (202) 741-6030 or go to http://www.archives.gov/
federa register/code of federal regulations/ibr_locations.html.
The EPA regulation further specifies that, for example, the 206 ASTM standards incorporated by
reference by the EPA (some of which areinvolved in this suit) are “available for purchase from
ASTM International, 100 Barr Harbor Drive, P.O. Box CB700, West Conshohocken,
Pennsylvania 19428-2959, (800) 262-1373, http://www.astm.org.” 40 C.F.R. §60.17(h). The
U.S. Department of Education incorporated the AERA Plaintiffs' 1999 Standards by reference at
34 C.F.R. § 668.146(b)(6), which states that the standards are:

on file at the Department of Education, Federal Student Aid, room 113E2, 830 First

Street, NE, Washington, DC 20002, phone (202) 377-4026, and at the National

Archives and Records Administration (NARA). For information on the availability

of this material at NARA, call 1-866-272-6272, or to go: http://www.archives.gov/

federal -register/code-of -federal -regul ationg/ibr-locations.html. The document may

also be obtained from the American Educational Research Association.

ASTM Plaintiffs sell PDF and hard copy versions of their standards, including those that
have been incorporated by reference into law. (ASTM PSMF 157, 99, 157). The pricesfor the
standards in this case range from $25 to $200. (Id. 9158, 99, 158). The ASTM Plaintiffsaso
maintain “reading rooms’ on their websites that alow interested partiesto view Plaintiffs
standards that have been incorporated by reference. (I1d. 11 63-64, 100, 161). The standardsin
these reading rooms are “read-only,” meaning they appear as images that may not be printed or
downloaded. (1d.). AERA Plaintiffs sell hardcopy versions of the 1999 Standards, but do not
sell digital or PDF versions. (AERA PSMF 1 30, 33). The pricesfor the 1999 Standards have
ranged from $25.95 to $49.95 per copy, and they were sold continuously from 2000 through
2014, except for anearly two-year period. (Id. 1 34-35).

7

42



C. Plaintiffs Claimsin This Action

1. ASTM et al.v. Public Resource

This case involves 257 &{STM Plaintiffs’ standards that have been incorporated by
reference into federal law(See ASTM Compl. Ex. A-C; ASTM DSMF | 22. Defendant
admits that ipurchased hard copies @dichof the standardat issuescanned them into PDF
files, added a cover sheet, and posted them onl&8TN DSMF Y 17374, 177-7&STM
PSMF 1 182-87. Defendante-typed some of ASTM Plaintiffs’ standards and posted them
online, with text in Hypertext Markup Language (HTML) format and graphics and figuresin
Mathematics Markup Language and Scalable Vector Graphics formats. (ASTM DSMF 11 83,
175). The copies posted on Defendant’ s website all bore ASTM Plaintiffs’ trademarks. (ASTM
PSMF 1 210). Defendant also uploaded the ASTM Plaintiffs’ standards to the Internet Archive,
a separate independent website. (Id. 1 185).

The ASTM Plaintiffs alege that their standards are original works protected from
copyright infringement, and brought claims of copyright infringement, contributory copyright
infringement, trademark infringement, unfair competition and fal se designation, and trademark
infringement under common law. (ASTM Compl. 11 142-95). Defendant counter-sued, seeking
adeclaratory judgment that its conduct does not violate copyright law or trademark law. (ASTM
Ans. {1 174-205). Both sides have filed motions for summary judgment.

2. AERA et al.v. Public Resource

This case involves the 1999 Standards, which AERA Plaintiffs have sold since 2000.
(AERA PSMF 11 34-35). In May 2012, Public Resource purchased a paper copy of the 1999
Standards, disassembled it, scanned the pages, created a PDF file, attached a cover sheet, and,

without authorization from the AERA Plaintiffs, posted the PDF file to Public Resource's
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website and the Internet ArchiveAERA DSMF | 28; AERA PSMF 1 680). Public
Resource posted a readly version of the 1999 Standards to its website, unlike many of the
ASTM Plaintiffs’ standards, which had undergone optical character recognition (“OCR”)
processing to be text-searchable. (Id. §73). OCR processing uses a machine to recognize letters
and words in a PDF and translate them into letters or words that can be searched and used by
text-to-speech software for individuals who are blind or visually impaired. (1d. ] 73—-75).

Plaintiffs allege that the 1999 Standards are protected original works, and they brought
suit claiming copyright infringement and contributory copyright infringement. (AERA Compl.
19 50-63). Defendant counter-sued seeking a declaratory judgment that its conduct does not
violate copyright law or trademark law. (AERA Ans. [ 116-37). Both sides have moved for
summary judgment.
. LEGAL STANDARD

Summary judgment may be granted if “the movant shows that there is no genuine dispute
asto any materia fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a); see also Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986) (“[T]he mere
existence of some alleged factual dispute between the parties will not defeat an otherwise
properly supported motion for summary judgment; the requirement is that there be no genuine
issue of material fact.”) (emphasisin original); Holcomb v. Powell, 433 F.3d 889, 895 (D.C. Cir.
2006). Summary judgment may be rendered on a*“claim or defense . . . or [a] part of each claim
or defense.” Fed. R. Civ. P. 56(a).

“A party asserting that a fact cannot be or is genuinely disputed must support the
assertion by . . . citing to particular parts of materialsin therecord.” Fed. R. Civ. P. 56(c)(1)(A).

“A fact is‘material’ if adispute over it might affect the outcome of a suit under governing law;
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factual disputes that argrelevant or unnecessado not affect the summary judgment
determination.An issue isgenuine’if ‘the evidence is such that a reasonable jury could return a
verdict for the nonmoving partyy. Holcomb, 433 F.3d at 895 (quotirlgberty Lobby, 477 U.S.
at 248) (citation omittd). The party seeking summary judgment “bears the heavy burden of
establishing that the merits of his case are so clear that expedited actioniésl juskdxpayers
Watchdog, Inc. v. Sanley, 819 F.2d 294, 297 (D.C. Cir. 1987).

In considering a motion for summary judgment, “[tjhe evidence of themamant isto
be believed, and al justifiable inferences are to be drawn in hisfavor.” Liberty Lobby, 477 U.S.
at 255; see also Mastro v. Potomac Elec. Power Co., 447 F.3d 843, 850 (D.C. Cir. 2006) (“We
view the evidence in the light most favorable to the nonmoving party and draw all inferencesin
itsfavor.”). The nonmoving party’ s opposition, however, must consist of more than mere
unsupported allegations or denials, and must be supported by affidavits, declarations, or other
competent evidence setting forth specific facts showing that there is a genuine issue for trial. See
Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The non-movant “is
required to provide evidence that would permit a reasonable jury to find [in hisfavor].”
Laninghamv. U.S. Navy, 813 F.2d 1236, 1242 (D.C. Cir. 1987).
1. ANALYSIS

A. Copyright I nfringement

Under the Copyright Act, copyright in awork vestsinitially in the author(s) of that work.
17 U.S.C. 8§ 201(a). Ownership can be transferred in whole or in part, and the exclusive rights of
copyright ownership may also be transferred. Id. 8 201(d). An owner of avalid copyright has
the “exclusive right” to reproduce, distribute, or display the copyrighted works as well as prepare

derivative works based uponit. I1d. 8 106(1)—(3), (5). Anyone who violates the exclusive rights
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of the copyright owner “is an infringer of the copyright or right of the authdheasase may
be.” Id. 8 501(a). The legal or beneficial owner of that exclusive righythen ‘institute an
action for any infringemerit.1d. § 501(b). In order to succeed on their copyright infringement
claims, the Plaintiffs must prove bdti{1) ownership of a valid copyright, and (pying of
constituent elements of the work that are origihaBtenograph, LLC v. Bossard Assoc., Inc.,
144 F.3d 96, 99 (D.CCir. 1998) (quotind-eist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S.
340, 361 (1991)).
1. FestProngl: Ownership of aValid Copyright
a. Ownership

The court must first decide the threshold issue of whether Plaintiffs own thegtdgyn
part or outright such that they have standing to challenge Defendant’s allegegemint. The
Copyright Act provides that possession of a certificate of registrationtfrerd.S. Copyright
Office “made before or within five years after first publication of tlmeknshall constitute prima
facie evidence,” creating a rebuttable presumption of ownership of a validgtapyl7 U.S.C.
8§ 410(c) see also MOB Music Publ’g. v. Zanzibar on the Waterfront, LLC, 698 F. Supp. 2d 197,
202 (D.D.C. 2010Q) If the copyright was registered more than five years after the wask w
published, then the “evidentiary weight to be accorded . . . shall be within the discrelien of t
court.” 17 U.S.C. § 410(c).

When a party offers as prima facie evideaaegistration certificate for a compilation of
individual works that it authored, rather than the registration for a specific individuk) a
court may consider thi® be similaprima facie evidence of ownership, creating the same
rebuttable presumptiorSee Xoom, Inc. v. Imageline, Inc., 323 F.3d 279, 2884 (4th Cir. 2003),

abrogated by Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154 (2010); Morris V. Business
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Concepts, Inc., 259 F.3d 65, 68 (2d Cir. 200Bprogated on other grounds by Muchnick, 559
U.S. 154 (2010) Moreover, the registration certificate is sufficient prima fasiglence for the
individual works within the compilation the compilation is deemed be a “single work.”
Federal regulations provide that “all copyrightable elements that arevigbeecognizable as
self-contained works, that are included in asingle unit of publication, and in which the copyright
claimant isthe same” constitute a“single work,” such that they are validly registered under a
single registration certificate 37 C.F.R. § 202.3(b)(4)(A); Kay Berry, Inc. v. Taylor Gifts, Inc.,
4221 F.3d 199, 205-06 (3d Cir. 2005); Yurman Studio, Inc. v. Castaneda, 591 F. Supp. 2d 471,

483 (S.D.N.Y. 2008).

Once a copyright holder has proffered this prima facie evidence, the alleged infringer
“challenging the validity of the copyright has the burden to prove the contrary.” Hamil Am., Inc.
v. GFl, Inc., 193 F.3d 92, 98 (2d Cir. 1999); United FabricsInt’l, Inc. v. C&J Wear, Inc., 630
F.3d 1255, 1257 (Sth Cir. 2011) (infringer “has the burden of rebutting the facts set forth in the
copyright certificate”). The defendant-infringer might argue that the plaintiff-copyright holder
had some defect in the record-keeping submitted to establish ownership. However, this*skipsa
step,” as the defendant must first “set forth facts that rebut the presumption of validity to which
[the plaintiff’s| copyright is entitled” before attacking the sufficiency of a plaintiff’s evidence of
ownership. United Fabrics, 630 F.3d at 1257. The infringer must use “other evidence in the
record [to] cast[] doubt on” the validity of the ownership. Fonar Corp. v. Domenick, 105 F.3d
99, 104 (2d Cir. 1997) (emphasisin original). The court in Fonar noted that defendant-infringers
have overcome the presumption of validity with evidence that the work has been copied from the
public domain and evidence that the work was non-copyrightable. 1d. (citing Folio Impressions,

Inc. v. Byer Cal., 937 F.2d 759, 763-64 (2d Cir. 1991); Carol Barnhart, Inc. v. Economy Cover
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Corp., 773 F.2d 411, 414 (2d Cir. 1985)). Parties challenging the validity of copyright
registrations mughereforedo more tharsimply point out potential errors in the certificatéee
2 Nimmer on Copyright § 7.20(b)(1) (“a misstatement . . . in the registration dmpijdé
unaccompanied by fraud, should neither invalidate the copyright nor render thetiegist
certificate incapable of supporting an infringement action”).

The ASTMPIlaintiffs produced copyright certificates for each of tivee standards at
issue, and each of thecertificates listhe ASTMPlaintiffs as lhe authors of the works The
AERA Plaintiffs also produced the copyright certifiafer the 1999 Standardssting the
AERA Plaintiffs as authors Two of ASTM'’s standards-B86-07 and D975-07—were
registered more than five years after they were published. The court accords these the same
evidentiary weight asif they had been registered within five years. See 17 U.S.C. § 410(c) (court
has discretion over evidentiary weight). Moreover, the court finds that the registration certificate
for the 1999 Book of Standards sufficiently establishes prima facie evidence of ASTM’s
ownership of D396-98 and D1217-93(98). Therefore, the ASTM Plaintiffs and AERA Plaintiffs

have established their ownership of the works at issue with prima facie evidence.

4 The nine copyright registrations are provided in the record here:

= ASTM: Ex.1to O Brien Decl. (ASTM D86-07) (ASTM ECF No. 118-7, p. 13); Ex. 2to
O’'Brien Decl. (ASTM D975-07) (ASTM ECF No. 118-7, p. 16); Ex. 4 to O'Brien Decl.
(1999 Annual Book of ASTM Standards) (ASTM ECF No. 118-7, p. 23); Ex. 3to O'Brien
Decl. (listing ASTM D396-98 and ASTM D1217-93(98) as standards included in the 1999
Annua Book of ASTM Standards) (ASTM ECF No. 118-7, pp. 20-21).

= NFPA: Ex. A to Berry Decl. (National Electrical Code, 2011 ed.) (ASTM ECF No. 118-3,
p. 6); Ex. B to Berry Decl. (2014 ed.) (ASTM ECF No. 118-3, p. 8).

= ASHRAE: Ex. 3toReiniche Decl. (Standard 90.1, 2004 ed.) (ASTM ECF No. 118-10,
page 16); Ex. 4 to Reiniche Decl. (2007 ed.) (ASTM ECF No. 118-10, page 19); Ex. 5to
Reiniche Decl. (2010 ed.) (ASTM ECF No. 118-10, page 22).

® Ex. RRRto Levine Decl. (original copyright registration) (AERA ECF No. 60-83); Ex. SSSto
Levine Decl. (2014 corrected registration) (AERA ECF No. 60-84).
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The burden toffer evidence disproving ownership thus shifts in both cases to Defendant.
See Zanzibar, 698 F. Supp. 2d at 20Rpedlin v. District of Columbia, 921 F. Supp. 793, 797
(D.D.C. 1995) (findinghat because the copyright registration listed plainsiffree author, the
“burden is thus on the defendant to establtbiat plaintiff was not the author)lo rebut the
presumption of validity, in both casBefendanpointed tathe fact that the certificates stalbat
the standards wetavorks for hiré—i.e., that Plaintiffs acquired authorship and ownership
rights because their employees or anyone who signed afarehkre agreement wrote the
standards—and the certificates further state that Plaintiffs are the authors of the “entire text[s],”
when Plaintiffs have said that the standards are drafted by hundreds or thousands of volunteer
contributors. Defendant contends that the certificates must list al of these hundreds or thousands
of authorsin order to be accurate, and that the failure to do so isamateria error which strips
Plaintiffs of the presumption of ownership. However, Defendant offers scant support for this
argument.

Moreover, Defendant failed to meet itsinitial burden, sinceit did not adduce any
additional evidence disproving Plaintiffs’ authorship. Instead, Defendant points to weaknesses
in the additional evidence that Plaintiffs proffered to establish their ownership, including
guestioning whether every one of the hundreds of Plaintiffs members who contributed to the
standards at issue signed an agreement with appropriate language transferring or assigning
copyright ownership to Plaintiffs. Because Plaintiffs may have standing to bring this
infringement suit even as part owners of the copyrights, it is not clear why Defendant asserts that
Plaintiffs must prove outright ownership of their copyrights. Beyond showing that Plaintiffs
recordkeeping could perhaps be more thorough, Defendant has not identified any evidence that

either the ASTM Plaintiffs or AERA Plaintiffs do not own the copyrights of the standards, in
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whole or in part. e courthereforeconcludes that the ASTM Plaintiffs and AERA Plaintiffs
are the owners of the copyrights at issue and have standing to biingjaimes®

b. Valid Copyrights

Defendantlso argues that Plaintiftio not own Valid” copyrights undeFeist because
thestandards either were never copyrightable or lost their copyright pooteqton
incorporation by reference into federal regulatioBefendantargues thatthe standards cannot
be copyrightedecausefl) they aremethods or systems, which are not entitled to protection
under 17 U.S.C. § 102(b(R) the standardarein the public domain agte law'; and(3) the
mergerandscenes a faire doctrines preclude a finding of infringement.

(). Methods or Systems under Copyright Act § 102(b)

Section 102(b) of the Copyright Aspecifieseight types of works that are not protected
by copyright: “In no case does copyright protection for an original work of authordkipdeto
any idea, procedure, process, system, method of operation, concept, principle, oryiscover
regardless of the form in which it is described, explained, illustrated, or embodiech work.”
17 U.S.C. § 102(b). Though geeight types of works are nfirtherdefinedin the statutethe
legislative history accompanying the Copyright Act of 1976 offers somangtgdidance
“Section102(b) in no way enlarges or contracts the scope of copyright protection under the
present law Its purpose is to rese, in the context of the new single Federal system of

copyright, thathe basic dichotomy between expression and idea remains unchahiged

¢ Defendant did not dispute that “ASTM has copyright registrations that coyepéte
standards at issue in this litigation” except as to one standard, ASTM333H). (See Def.
Statement of Disputed Facts { 70 (ASTM ECF No. 121-3)). Therefore, unless Defendant
presents evidence disproving ownership, the court is likely to conclude, based on these copyright
registrations, that the ASTM Plaintiffs are the owners of the remaining standards at issue in this
litigation, with the exception of D323-58(68). Asto this standard, ASTM will need to present
additional evidence establishing ownership.
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Rep.No. 941476, at 57, reprinted in 1976 U.S.C.C.A.N. 5659, 5670 (Sept. 3, 1976); S. Rep.
No. 94-473 (Nov. 20, 1975); see also 1-2A Nimmer on Copyright § 2A.06(a)(1) (summarizing
legidative history). The “basic dichotomy” refers to the well-established principle that ideas
cannot be copyrighted, but expression of those ideas can be. See 1-2A Nimmer on Copyright

§ 2A.06(a)(2)(b) (awork “isto be denied protection only if that protection would be tantamount
to protecting an excluded category (e.g., idea or method of operation) without regard to the fact
that the excluded subject matter is expressed or embodied in expression™).

This section of the Copyright Act codifies the Supreme Court’s 1879 decision in Baker v.
Selden, 101 U.S. 99 (1897), which denied copyright protection for systems, methods, processes,
and ideas. Baker evaluated a copyright claim by the author of a manual describing “a peculiar
system of book-keeping” against a defendant who published a similar guide to book-keeping
using “asimilar plan so far as results are concerned[,] but mak[ing] a different arrangement of
the columns, and ug[ing] different headings.” 1d. at 100. The Court defined the question as
“whether the exclusive property in a system of book-keeping can be claimed, under the law or
copyright, by means of a book in which that system isexplained.” Id. at 101. In answering this
guestion, the Court offered as an example that “[t]he copyright of awork on mathematical
science cannot give to the author an exclusive right to the methods of operation which he
propounds, or to the diagrams which he employs to explain them, so asto prevent an engineer
from using them whenever occasion requires.” Id. at 103. This distinction between the actual
method or system described by awork, which cannot be copyrighted, and the written words
describing it, which can, is fundamental to understanding the Copyright Act’s modern limitations
to copyright protection in § 102(b).

Defendant primarily argues that the Plaintiffs' standards are completely devoid of
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creative expression and are merely recitations of processes or proceduagsetisan or entity
would follow. Part of this argument appears to rest only on the fact that the namef\&TM
Plaintiffs’ standards, and tivedescriptions or advertisements, include the words “method” and
“procedur€. See, e.g., ASTM D86-07 Standard Test Method for Distillation of Petroleum
Products at Atmospheric Pressure, Ex. 6 to Decl. of Thomas O’ Brien (“O’Brien Decl.”) (ASTM
ECF No. 118-7 at 107)); ASTM D1217-93(98) Standard Test Method for Density and Relative
Density (Specific Gravity) of Liquids by Bingham Pycnometer, Ex. 9 to O’ Brien Decl. (ASTM
ECF No. 118-7 at 136). Additionally, the AERA Plaintiffs' Rule 30(b)(6) representative noted
that the 1999 Standards “ describe procedures, statistical procedures, research procedures. . . how
to design atest, how to collect evidence of validity, [and] how to calculate the reliability of
tests.” (Def. Br. at 32 (citing AERA DSMF { 77)). However, simply calling awork a
“procedure” or a“method” does not revoke its copyright protection under the Copyright Act.
This argument misunderstands or ignores the expression/idea dichotomy rooted in Baker and
codified in § 102(b).

Defendant also emphasizes that because the Plaintiffs' standards are highly technical,
complex, and precise, and because testimony shows that the ASTM Plaintiffs attempt to create
the “best” standards, then the standards are “dictated by utility” or just “discovered facts,” and
lack any creative expressive content. However, the court rejects the argument that voluntary
consensus standards, such as those here, are analogous to alist of ingredients or basic
instructionsin arecipe, or aseries of yoga poses, asin the cases cited by Defendant. Not only is

there avast gulf between the simplicity of an ingredient list and the complexity of the standards,
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but, more importantlythe standards plainly contain expressive corftefs. one example
ASTM D121793 lists under the heading “ Significance and Use”: “Although [the standard] is no
longer employed extensively for the purpose, this test method is useful whenever accurate
densities of pure hydrocarbons or petroleum fractions with boiling points between 90 and 110°C
arerequired.” (ASTM ECF No. 118-7 at 136).

The standards in these cases contain expression that is certainly technical but that still
bears markings of creativity. Asthe Supreme Court instructed in Feist, “the requisite level of
creativity is extremely low; even adlight amount will suffice. The vast mgority of works make
the grade quite easily, as they possess some creative spark, ‘no matter how crude, humble or
obvious' it might be.” 499 U.S. at 345 (quoting 1 M. Nimmer & D. Nimmer, Copyright
§1.08(C)(2) (1990)). Moreover, as Defendant conceded, there are many possible forms of
expression through which the technical material in the standards could be conveyed, and the
volunteer and association members who collectively author the standards “ debate wording in the
standards.” (Def. Br. at 32 (ASTM ECF No. 121)). Thus, however “humble’ or “obvious’
Defendant finds the Plaintiffs' creative choices, the standards still bear at least the “extremely
low” amount of creativity required by the Supreme Court. Moreover, the undisputed record
evidence also shows that other parties have written different standards on the same exact subject
matter as ASTM Plaintiffs' standards, undermining the argument that the standards are so
technical and precise there can be only one possible expression. (ASTM PSMF 11 38, 133).

Importantly, Baker and 8 102(b) bar Plaintiffs from attempting to copyright the system or

" Defendant does not request that this court scour the over 1,000 pages of the nine of ASTM
Plaintiffs’ standards provided to the court or the over 200 pages of the 1999 Standards, and the
court was not provided with copies of the remaining standards. The court declines to engagein
such an exercise here.
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methoditself, not the written work explaining or describing that method. Here, the copyright
protections held by the Plaintiffs do not prevent any person or entity from using anggpby
procedures described in the standards, only from copying their written descriptibaseof
standards. Defendant presented no evidence that the Plaintiffs have sought to blatk@n ent
person fronusing the proceduredescribedn the standards. In fact, use of the procedures
describeds theentire purpose of such voluntary consensus standar@ise court therefore
concludes that § 102(b) of the Copyright Act does not preclude these standards from being
copyrighted.

(ii). Lossof Copyright Upon Entering the Public Domain

A. Federal Law Does Not Bar Copyrightability

At the heart of Defendant’s defense is the arguntteitPlaintiffs standards lost their
copyright protections the instant they were incorporated by referenced®iaf regulations.
There are weighty policy arguments on both sides of this issuediimglthe need to preserve a
vital and complicated publiprivate partnership between the government and SDOs, and the
need for an informed citizenry to have afull understanding of how to comply with the nation’s
legal requirements. However, this suit is not about access to the law in abroad sense, but instead
about the validity of copyrights for these standards under current federal law. Copyright
protection is a creature of statute, and as such isthe result of careful policy considerations by
Congress. Inthe view of this court, Congress has already passed on the question of revoking
copyright protection for standards that have been incorporated by reference into regulations, and
any further consideration of the issue must be left to Congress for amendment.

Section 105 of the Copyright Act states that “[c]opyright protection under thistitle is not

available for any work of the United States Government.” 17 U.S.C. 8 105. The Act definesa
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“work of the United States Governmemts“a work preparedby an officer or employee of the
United States Government as part of that pessofiicial duties. Id. 8 101. These are the only
governmentelated works that outright lack copyright under the law. For other types of works,
such as those commissioned by the government or created under government contract by private
parties, Congress chose to make case-by-case decisions and | eave the determination of whether
private copyright should exist to the federal agency that commissioned or contracted for the
work. The House Report accompanying the Copyright Act states:

The bill deliberately avoids making any sort of outright, unqualified prohibition

against copyright in works prepared under Government contract or grant. There

may well be cases where it would be in the public interest to deny copyright in the

writings generated by Government research contracts and the like; it can be

assumed that, where a Government agency commissions awork for its own use

merely as an aternative to having one of its own employees prepare the work, the

right to secure a private copyright would be withheld. However, there are amost

certainly many other cases where the denial of copyright protection would be

unfair or would hamper the production and publication of important works.

Where, under the particular circumstances, Congress or the agency involved finds

that the need to have awork freely available outweighs the need of the private

author to secure copyright, the problem can be dealt with by specific legidlation,

agency regulations, or contractual restrictions.
H.R. Rep. No. 94-1476, at 5672 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5672.

Defendant argues that Sections 102(b) (no protection for systems or methods) and 105
(no protection for Government-authored works) should be read together to indicate that Congress
intended that there be no copyright protections for incorporated standards because, like judicial
opinions—which the Supreme Court nearly two hundred years ago determined could not be
copyrighted—the standards, once incorporated, are “legal facts’ which cannot be copyrighted.
See Wheaton v. Peters, 33 U.S. 591, 668 (1834) (writing that the Court was “unanimously of the

opinion that no reporter has or can have any copyright in the written opinions delivered by this

Court”); Banks v. Manchester, 128 U.S. 244, 253 (1888) (“The whole work done by the judges
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constitutes the authentic exposition and interpretation of the law, which, binding izeny, ¢s
free forpublication to all, whether it is a declaration of unwritten law, or an interpretafia
constitution or a statutg. While these casderm the bedrock for the longanding principle
that works authored by government officials or employees cannot be copyrighted, the cases
involved works by actual government officials—i.e., judges—acting in their official capacity,
unlike here. That was the principle codified in § 105 of the Copyright Act and restated in the
U.S. Copyright Office’s Compendium of Copyright Office Practices § 313.6(c)(2) (3d ed. 2014),
which states: “Asamatter of longstanding public policy, the U.S. Copyright Office will not
register a government edict that has been issued by any state, local, or territoria government,
including legislative enactments, judicial decisions, administrative rulings, public ordinances, or
similar types of official legal materials.”

Congress was well aware of the potential copyright issue posed by materials incorporated
by reference when it crafted Section 105 in 1976. Ten years earlier, Congress had extended to
federal agencies the authority to incorporate private works by reference into federal regulations.
See Pub. L. No. 90-23, § 552, 81 Stat. 54 (1967) (codified at 5 U.S.C. § 552) (providing that
“matter reasonably available to the class of persons affected thereby is deemed published in the
Federal Register when incorporated by reference therein with the approval of the Director of the
Federal Register”). However, in the Copyright Act of 1976, Congress made no mention of these
incorporated worksin 8 105 (no copyright for “any work of the United States Government”) or
any other section. Asthe House Report quoted above indicates, Congress already carefully
weighed the competing policy goals of making incorporated works publicly available while also
preserving the incentives and protections granted by copyright, and it weighed in favor of

preserving the copyright system. See H.R. Rep. No. 94-1476, at 60 (1976) (stating that under
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8§ 105 “use by the Government of a private work would not affect its copyright protecaoy i
way'); see also M.B. Schnapper v. Foley, 667 F.2d 102, 109 (D.C. Cir. 1981) (analyzing
Copyright Act and holdinghat“we are reluctant to cabin the discretion of government agencies
to arrange ownership and publication rights with private contractors absentesmoeable
showing of a congressional desire to do)so”

However, recognizing the importance of pulalacess to works incorporated by reference
into federal regulations, Congress still requires that such workehasdhably available.5
U.S.C. § 552(a)(1). Under current federal regulations issuéueh@fice of the Federal
Registerin 1982,a privatelyauthored work may be incorporated by reference into an agency’
regulation if it is“reasonably availableincluding availability in hard copgt the OFRandbr
the incorporating agency. 1 C.F.R. 8 51)(&n Thirteen years later, Congress passed the
National Technology Transfer and Advancement Act of 1988 TAA”) which directed all
federal agencies to use privateigveloped technical voluntary consensus stand&@asPub. L.
No. 104113, 110 Stat. 775 (1996). Thus, Congressinitially authorized agencies to incorporate
works by reference, then excluded these incorporated works from § 105 of the Copyright Act,
and, nearly twenty years later, specifically directed agencies to incorporate private works by
reference. From 1966 through the present, Congress has remained silent on the question of
whether privately authored standards and other works would lose copyright protection upon
incorporation by reference. If Congress intended to revoke the copyrights of such standards
when it passed the NTTAA, or any time before or since, it surely would have done so expressly.

See Whitman v. Am. Trucking Ass'ns, Inc., 531 U.S. 457, 468 (2001) (“Congress. . . does not
ater the fundamental details of aregulatory scheme in vague terms or ancillary provisions—it

doesnot . . . hide elephants in mouseholes.”); United Sates v. Fausto, 484 U.S. 439, 453 (1988)
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(“[It] can be strongly presumed that Congress will specifically addregadge on the statute
books that it wishes to change.Instead, Congress has chosemtontain the scheniecreated
in 1966 that such standards mssiply be madeeasonably availableSee 5 U.S.C.
§552(a)(1)

Moreover, Congress has similarly determined that online access to theqavesnand
regulations need not be provided for no cost. In establishing “a system of onliretadtes
Congressional Record [and] the Federal Register,” Congress authorized thetSugent of
Documents, under the direction of the Director of the Government Publishing Offichaigé
reasonable fees for use of the directory and the system of access.” 44 U.S.C. 88 4101-02. While
citing this statute and noting that thep@rintendent has chosen not to charge fees for online
access, OFR in its 2013 proposed rulemaking stated that Congress had not made a policy
determinatiorthat online access to the law must be provided free of ch&egdncorporation
by Reference78 Fed. Reg. 60,784, 60,785 (Oct. 2, 201S)milarly, OFR recently determined
that “reasonably available” under § 552(a)(1) did not mean availability for norcakse
Internet. Seeid. (considering proposed amendments to OFR’s regulations on incorpdrgtion
reference and specifically addressing and rejecting the argument thatdsandarporated by
reference should be posted online for free in order to be reasonably available).

Importantly, there is no evidence thlat ASTMPlaintiffs’ standarder the AERA
Plaintiffs’ standardsre unavailable to the public. In fact, the undisputed record evidence shows
that the standards amequired to bevailable in physical form from OFRee 1 C.F.R.

§ 51.3(b)(4)):are availabldor purchase from thAERA Plairtiffs in hard copAERA PSMF
1 34) and from th&ASTM Plaintiffsin hard copy an®DFs(see ASTM PSMFY 57, 99, 157);

andare accessibl| readonly format for freein ASTM Plaintiffs’ online reading rooms (see
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ASTM PSMFT 64, 100, 161)While Defendant argues that the public requgrester access to
the standards+r particular, free online access in formats other than-oehd—that is a policy
judgment best left to Congress. The arguments raised by the parties and by amici highlight
important considerations regarding unrestricted access to the texts of laws, regulations, and
incorporated materials, as well as the strong need to protect the economic incentives for the
further creation of new standards through revenues from the sale of existing standards. Thisis
the policy balancing that Congress is presumed to have already engaged in, and any further
changesto the law in light of new technologica developments and resulting changes in public
expectations of access to information are best addressed by Congress, rather than this court.

B. Due Process Concerns Do Not Bar Copyrightability

Defendant further argues that even if the Copyright Act does not bar copyright protection
for incorporated standards, individuals have a due process right to access the text of “the law,”
including the standards at issue here. Four Circuit Courts have considered similar arguments
regarding copyrighted works incorporated by reference into state and federal regulations. See
Bldg. Officials & Code Admins. v. Code Tech., Inc., 628 F.2d 730 (1st Cir. 1980) (“BOCA")
(declining to rule on the question); CCC Info. Servs., Inc. v. McLean Hunter Mkt. Reports, Inc.,
44 F.3d 61, 74 (2d Cir. 1994) (upholding copyright in work incorporated by reference); Cnty. of
Suffolk, N.Y. v. First Am. Real Estate Solutions, 261 F.3d 179 (2d Cir. 2001) (same); Practice
Mgmt. Info. Corp. v. Reports, Inc., 121 F.3d 516, 518 (9th Cir. 1997) (same); Veeck v. S Bldg.
Code Cong. Int’l, Inc., 293 F.3d 791, 796 (5th Cir. 2002) (en banc) (holding that incorporation
by reference revoked the copyright owner’s copyright protection). The court will briefly
describe each of these Circuit decisions.

The question of whether a privately-authored, copyrighted work might lose its copyright
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protection after being referenced in a lawas first discussed by the First CircuitB@CA. That
caseinvolved a nonprofit, BOCA, which authored and copyrightethodel code called the
“Basic Building Code.”See 628 F.3d at 73B2. Massachusetts adopted a building code based
in substantial part on the BOCA Basic Building Code, called the Commonwealth of
Massachusetts State Building Code. 1d. at 732. BOCA sold a printed version of the
Massachusetts State Building Code for $22 a copy, and the state referred any persons interested
in obtaining a copy of the code for their own useto BOCA. Id. The defendant, Code Tech., Inc.,
published its own copy of the Massachusetts State Building Code and sold it for $35 per volume.
Id. In the subsequent copyright infringement suit, the district court granted BOCA' s request for
apreliminary injunction, and the First Circuit reversed, though it reserved judgment on the
merits of whether the building code was validly copyrighted. Instead, it noted that “[t]he citizens
are the authors of the law, and therefore its owners, regardless of who actually drafts the
provisions, because the law derives its authority from the consent of the public, expressed
through the democratic process.” 1d. at 734.

The Second Circuit considered similar issuesin two cases. First, in CCC, the court
considered whether copyright protection for a compilation called the Red Book, which listed
used car valuations, was revoked after it was referenced by states as one of several references for
car valuation. See44 F.3d at 74. The court rejected the argument that referenced works enter
the public domain, stating: “We are not prepared to hold that a state’ s reference to a copyrighted
work as alegal standard for valuation resultsin loss of the copyright. While there are indeed
policy considerations that support [defendant’ s public domain] argument, they are opposed by
countervailing considerations.” 1d. The court then analogized to a state education system

assigning copyrighted books as a mandatory part of a school curriculum and noted that under the
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public domain logic, these bosknight lose copyright protectionld.

Second, irCounty of Suffolk, the Second Circuit considered the copyrightability of a
county’s tax maps. The court lookedBanks, in which the Supreme Court held thadicial
opinions were not copyrightable, and determinedBaaks established two premises: (1) that
judges’ opinions cannot be copyrighted because judmgesve their salaries from the public
treasuryand do not have the economic incentives that copyrights are designed to protect; and
(2) there are due process considerations because/iode work done by the judges constitutes
the authentic exposition and interpretation of the law, which, binding every citiese for
publication to all’ 261 F.3d at 193-94iting Banks v. Manchester, 128 U.S. 244, 253 (1888)).
Building onthese premises, the Second Circuit articulatedf@estrsthatshould guide courts’
analysis in these situations: fir&tyhether the entity or individual who created the work needs
an economic incentive to create or has a proprietary interest in creatingrkfipamd second,
“whether the public needs notice of this particular work to have notice of the ldwat 194
(citing Practice Management, 121 F.3d at 518—-1®BOCA, 628 F.2d at 734—-35 With regard to
this second factor, thevart primarily considered the severity of criminal or civil sanctions
associated with failure to adhere to the maps at issue. Finding no seriougpeahéditused on
the fact that citizens hddair warning of the tax mapsrém their reference in the tax statute,
and there wato allegation that any individual required to pay the applicable property tax ha[d]
any difficulty in obtaining access to either the law or the relevant tax’mapat 195.

Therefore, the maps weeatitled tocopyright protection.

Like the Second Circuithe Ninth Circuitin Practice Management alsodecided to

preserve theopyright protectiong the American Medical Associatis“*AMA”) publication

of medical codes and descriptions which had eeorporated by referendsy theU.S.Health
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Care Financing AdministratiofiHCFA”). Under the HCFA's regulatiomarties seekinpealth
insurance reimbursement for Medicare were required ttheseodes created and copyrighted
by the AMA. See 121 F.3d at 518The Ninth Circuit similarly doked toBanks and focused on
its premisethat there is a due process interest in free access to théilkevthe Second Circuit,
the court considered thikie process interest and ultimately rejecwmaking the AMAS
copyright becausyt]here [was] no evidence that anyone wishing to usécthy@yrighted codes]
ha[d] any difficulty obtaining access to itlt. at 519.

Finally, counter to the opinions of other circuttse Fifth Circuit sittingen banc in Veeck
focused more heavily on the filBanks premise regarding economic incentiaxl held that
copyright protection is revoked when a model code is adopted as law by apailitgjcstating
that“as law, the model codes enter the public domain and are not subject to the copyright
holder’s exclusive prerogativés293 F.3d at 793. However, the coaarefully distinguished its
decision from the fact® theaforementionedases It wrote:

[T]he limits of this holding must be explained. Several national staneaitiag

organizations joined [defendant] as amici out of fear that their copyrights may be

vitiated simply by the common practice of governmental entities' incorporating

their standards in laws and regulations. This case does not involve referencesto

extrinsic standards. Instead, it concerns the wholesale adoption of amodel code

promoted by its author, [defendant], precisely for use as legislation. Caselaw that

derives from official incorporation of extrinsic standardsis distinguishablein

reasoning and result. . . . If astatute refersto the Red Book or to specific school

books, the law requires citizens to consult or use a copyrighted work in the

process of fulfilling their obligations. The copyrighted works do not ‘ become

law’ merely because a statute refersto them. . .. Equally important, the

referenced works or standardsin CCC and Practice Management were created by

private groups for reasons other than incorporation into law. To the extent

incentives are relevant to the existence of copyright protection, the authors in

these cases deserve incentives. . . . Inthe case of amodel code, on the other hand,

the text of the model serves no other purpose than to become law.

Id. at 803-05. The cases before the court, involving some of the same amici referenced in Veeck,
do not involve model codes adopted verbatim in their entirety into legislation. Instead, the
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standards incorporated by reference provide guidelines and procedures thdtiaislior entities
must use or reference in the fulfillment of their legal obligations under fedgrdations.
Applying the first premise oBanksto the facts herddefendant argues that Plaintitte

not require economic incentives to create their standards becausetikielylobby and

advocate fotheir standards to be incorporated by reference into regulations, includingrigvesti

funds on lobbying to that effect. Therefore, Defendant argues, the court should find that
Plaintiffs create standards for no purpose other than adoption into law,\é&stkeourt
determined regarding the model code in that cassae However, the facts indicate that
Plaintiffs create standardisr a wide range ahdustriesthat the majority of their standards are
not incorporated into regulatioremdthateven those thdtave been incorporated by reference
haveundergone updates and revisions to reflect modern use, despite the regulations
incorporating past version®laintiffs and supporting amitiighlight that without copyright
protection for all of their standardkey will face significant difficulty raising the necessary
revenue to continue producing highality voluntary consensus standards. In its Notice of
Proposed Rulemaking, OFR relied on this same argument to ultimately reject a proposal to
require free online access to standards in its “reasonably available” determination. 78 Fed. Reg.
at 60,785 (“If we required that all materials IBR’d into the CFR be available for free, that
requirement would compromise the ability of regulatorsto rely on voluntary consensus
standards, possibly requiring them to create their own standards, which is contrary to the
NTTAA and the OMB Circular A-119.”).

Asfor the second premise of Banks, this court finds that, as in the cases before the
Second and Ninth Circuits, there is no evidence here that anyone has been denied access to the

standards by the ASTM Plaintiffs or AERA Plaintiffs. Instead, Defendant simply argues that the
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public should be granted more expansive access.

Therefore, considering tHganks holdings and iyen theexistingstatutory, regulatory,
and judicialframework this court findghat Plaintiffs standards have not entered the public
domain upon their incorporation by reference into federal regulations and do ndigiose t
copyright protection. This conclusion does not dismiss or diminish the valid public policy
concernthat citizengenefit from greater access to statutegulations, and all materials they
must reference in fulfilling their legal obligation¥he ability to know, understand, and
communicate the laws a broad concef# of paramount importance to the continued success of
our democracy. However, changes to the statutory or regulatory frameworgcibragider the
balancing of interests underlying modern copyright law and incorporation bynefareust be
made by Congress, not this court.

(iif). Merger Doctrine

Defendant asks theourt to apply therthergerdoctrine” to find that the standards cannot
be copyrightedbecause the expresssoim the standards Y& merged with the law to become
facts Under modern copyright law, there is a walbwn dichotomy between “expression,”
which can generally be copyrighted, and “ideas,” which cannot. 4-13 Nimmer on Copyright
§ 13.03. The merger doctrine has developed to consider those specific situations in which “the
idea‘merges’ with the expression, such that a given ideaisinseparably tied to a particular
expression.” Id. at 8 13.03(3). Thiscan occur when there “are so few ways of expressing an
idea [that] not even the expression is protected by copyright.” 1d. (quoting BUC Int’| Corp. v.
Int’l Yacht Council Ltd., 489 F.3d 1129, 1143 (11th Cir. 2007)).

The parties disagree as to the proper merger doctrine analysis. Defendant argues that

upon their incorporation by reference, the standards become “merged” with the “fact” that isthe
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law. Plaintiffsarguethat to determind ian idea and expression have merged, the court should
focus on whethethere were angther ways of articulating a particular idea when the work was
first published, not when it was later incorporated by referehtessence, the parties disagree
as to vhether the merger doctrine is a question of copyrightabiliteaning the Plaintiffs’
standards might lose copyright protection upon incorporation by referarc-affirmative
defense to copyright infringement—i.e., the allegedly infringing work did iotdte copyright
because¢here was no other way to express the content of the viRddkntiffs argue that the
merger doctrine addresses only the question of copyrightability, and so the aoatysis

should focus on whether, at the time the standards were authored, there were no stter way
articulate and arrange such standards. Defendant contends that the standdmist de
expressed any other way after incorporation into regulations, and thus its disgilaystandards
was not infringement.

The court declines to resolvadimerger doctrine issue, sinaader either approacthe
standards maintain copyright protection. At the time they were authored, threreestainly
myriad ways to write and organize the text of the standards, and, for the reasossedistove,
the standards did not lose their copyright protections upon incorporation by refererfeeenél
regulations. Therefore, the merger doctrine neither precludes a finding oigtdglyility nor
serves as a defense for Defant.

(iv). ScénesaFaire Doctrine

Finally, Defendant points to theeenes a faire doctrine which similarly may be
approached as a question of copyrightability or an affirmative defditrsedoctrine typically
applies to “incidents, characters,sattings which are as a practical matter indispensable, or at

least standard, in the treatment of a given tdpdimmer8 13.03(4) (quotind\tari, Inc. v.
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North Am. Philips Consumer Elecs. Corp., 672 F.2d 607, 616 (7th Cir. 1982%rt. denied, 459
U.S. 880 (1982) Nimmeroffersexamples such as the use of are@m scene in a film about a
brokenrthearted lover because, as the name of the doctrine suggests, these are “ scenes which must
bedone.” 1d. Defendant argues here that Plaintiffs’ standards are entirely “uncopyrightable’
because they are “ shaped by external factors,” such as the desire to satisfy regul ations and laws
and to write what Plaintiffs believe to be the most accurate and clear standards. (Tr. of Motions
Hearing at 62:15-19 (ASTM ECF No. 173); Def. Br. at 34). However, this doctrineis a poor fit
for Defendant’s arguments. In the court’s view, thereis a great deal of difference between every
detail of the phrasing, explanation, and organization across thousands of pages of standards,
which Defendant argues is entirely dictated by Plaintiffs' broad desires for accuracy and clarity,
and the inclusion of a generic bar room scene in a romantic drama where the audience expectsit.
Defendant offers no cases to support its argument that this doctrine bars copyrightability of the
standards at issue here, and this court knows of none. The court concludes that the scénes a faire
doctrine does not act as a bar to the copyrightability of Plaintiffs’ standards and does not serve as
adefense for Defendant’ s display of the standards

In sum, the court concludes that Plaintiffs own valid copyrights over the standards at
issue, and that the copyrights were not stripped upon the incorporation by reference into federal
regulations.

2. Fest Prong 2: Copying an Original Work
a  Overview

Having established that both the ASTM Plaintiffs and AERA Plaintiffs own valid

copyrightsin the standards at issue, the second question for the court under Feist is whether

Public Resource, by scanning and posting online the standards at issue “ cop[ied] anything that
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was'‘original’ to” the Plaintiffs Feist, 499 U.S. at 361Copying means exercising any of the
exclusive rights that 17 U.S.C. 8§ 106 vests in the owners of a copy8ghCall of the Wild

Movie, LLC v. Does, 770 F. Supp. 2d 332, 351 (D.D.C. 2011). These rights include the rights of
reproduction, distribution, display, and creation of derivative woBes.17 U.S.C. § 106(1)3),

(5). There is no factual dispute that Public Resource reproduced and posted online foodisplay
distribution the standards at issue in this cas$aving rejected the application of the merger
doctrine orscenes a faire doctrineas affirmative defenses, Defendaminly argument on this
second prong ithereforethat its copying and posting of the standandhs‘fair use’

b. Affirmative Defense of Fair Use

Under the Copyright Act, fair use of a copyrighted work “is not an infringewfent
copyright.” 17 U.S.C. 8 107Fair use isa defense to a claim of copyright infringement in order
to “fulfill copyright’s very purpose, ‘to promote the Progress of Science and useful Arts.
Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 575 (1994) (quoting U.S. Conet.Ia8 8, cl.
8). The Copyright Act providehat

In determining whether the use made of a work in any particular case is a fair use,

the factors to be considered shall include—

(1) thepurpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the
copyrightedwork as a whole; and
(4) the effect of the use upon the potential market for or value of the
copyrighted work.
17 U.S.C. 8§ 107 The statute further lists examples of uses thatfareuse’ including
“criticism, comment, news reporting, teachingliaing multiple copies for classroom use),

scholarship, or researchld. The fair use doctrine calls for‘aaseby-case analysis,” and the

four statutory factors are meant to provide “general guidance,” weighed together “in light of the
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purposes of qayright” Campbell, 510 U.S. at 578-79.
(i). Purpose and Character of Defendant’s Use of the Sandards

With regard to thdirst factor, the statute itself offers guidance on the types of purposes
that might be considered fair useriticism, commentary, news reporting, teaching, or research.
Id. 8 107. Moreover, the Supreme Court haklthat courts should focus on whether the new
work “supersedels] the objects of the creation . . . or instead adds something newuntitara f
purpose or different character, altering the first with new expressiomjmgear message; [the
guestion], in other words, [is] whether and to what extent the new work is transformative.”
Campbell, 510 U.S. at 578—79 (internal quotations omitted). Giliegonstitutionalgoal of
copyright—to promote the development of science and the atitee-riore transformative the
new work, the less will be the significance of other factors, like commeamialihat may weigh
against a finding of fair use.ld. at 579.

It is undisputed tha®Public Resource scanned th8 TM Plaintiffs’ standards at issue
from their physical hardcopies and converted them to searchable PDFO@&Rmyocessing
(ASTM PIs. SUMFY 182) and reproduced some of the standards-typneg them into HTML
format. (ASTM PSMF {182; ASTM DSMF 1 83). Public Resource scanned the AERA
Plaintiffs’ 1999 Standards from the physical hard copy and converted them to a PDF file, which
it then uploaded to its website for display and distribution. (AERA PSMF 1 69, 71-73; AERA
DSMF 1 28). Defendant argues thisistransformative in three ways. by providing free accessto
“the law”; by enabling others to use software to analyze the standards; and by enabling those
with visual impairments to use text-to-speech software. The evidence does not support any of
these arguments.

Defendant first argues that it has transformed Plaintiffs’ standards by making identical
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copies otthemand distributing them online for no cost. In Defendant’s view, this is
transforméve because it provides individuals wiheater access tohe law” While Defendant
argueghatits conduct is analogous to those who make copies of copyrighted works in order to
comply with legal requirementBefendantvas not actually acting to corypwith a particular
law—unlike, for examplean individual who makes a photocopy of the standards located at OFR
for use on her building projecinstead, Defendant has pladedntical copies of Plaintiffs
standards into the online marketplace withmtention to use them itself, but instead to simply
offer themfor freein competition with Plaintiffsstandards.While Defendant did not earn
revenue directly from the display of the standaitdsactivity still bears’commercidl elements
giventhat it actively engaged idistributing identical standards online hretsameonsumer
market. While this commerciality is not by itself dispositive, it does weigh firmly agfains
use. See Campbell, 510 U.S. at 594.

Defendant points t8vatch Group Management Services Ltd. v. Bloomberg L.P., 756
F.3d 73, 81 (2d Cir. 2014) in support of its proposition that when a copyrighted document is of
great public importancénenposting it online may be transformative. Howe@&atch Group
involved the recating of a private conference call about the company’s earnings report
involving executives and 132 analysts that Bloomberg then distributed to subscribe&rs of it
Bloomberg Professional servickd. at 78-79. Given that Swatch Group instructedl
partidpants not taecord or broadcast the call, any direct knowledge of what the executives said
would be limited to those analysts who patrticipatitl. The facts ofSwvatch Group do not align
with those here, where the evidence demonstratePatiffs’ sandards are available to
anyonefor viewing online in ASTM Plaintiffs’ reading rooms, at a public library, at@#dR or

incorporating agency, or for purchase on Plaintiffs’ websitdgs court is unwilling tapply
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any principles fronBwatch Group or similar caseo this case, in which the standards are widely

available
Next, Public Resource argues that distributing the duplicate copies online is

transformative becauswith regard tahe ASTM Plaintiffs’ standard$ublic Resourcérst

altered heir formatting through application of OCR or conversion to HTML, which enables

software analysis or the use of téatspeech software, and for AERA Plaintiffs standards, it
scanned the hard copy and distributed a PDF version. The court has little difficulty concluding
that these actions are not transformative. See 4-13 Nimmer on Copyright § 13.05(1)(b); Nihon
Keizai Shimbun, Inc. v. Comline Bus. Data, Inc., 166 F.3d 65, 72 (2d Cir. 1999) (holding that a
trandation is not atransformative, expressive work); Soc’y of the Transfiguration Monastery,
Inc. v. Gregory, 685 F. Supp. 2d 217, 227 (D. Mass. 2010), affirmed, 689 F.3d 29, 59-65 (1st
Cir. 2012) (“A simple repackaging of awork in a new format, whether on the Internet or on a
CD-ROM or on aflash drive, is not transformative when the result is ssmply amirror image
reflected on anew mirror.”); see also Authors Guild v. Google, Inc., 804 F.3d 202, 207, 217 (2d
Cir. 2015) (reasoning Googl€e's scanning and posting of snippets of copyrighted books online
was fair use because it made “available information about Plaintiffs’ books without providing
the public with a substantial substitute for matter protected by the Plaintiffs' copyright interests
in the original works or derivatives of them” and added “important value to the basic
transformative search function, which tells only whether and how often the searched term
appears in the book™) (emphasis added); Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 90 (2d
Cir. 2014) (text searching modification was transformative but where full work was not
displayed).

Here, Defendant does not actually perform any analysis on the standards, nor does it offer
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theserviceof providng them in an accessible way to thagsual impairments Instead,
Defendanhas identified a series of events that must odéouolving intervening third parties
and the use of one or more additional software programs, infordéereto be a potentially
“transformativé usefor individualswho are blind or have visual impairmeni3efendahin
both casegprofferedthe expert report of James Fruchterman, who oporedccessibility of
written materials for those who are blinth Fruchterman’sAERA report, hevrotethat to make
a hard copy accessible for those witbual impairmentshe would scan the pages, process them
with OCR to convert the reaahly images to searchable text, create a Microsoft Word file, and
then have it proofread because OCR can create numerous errors. (Expert Rep. of James R.
Fruchterman at 8 (AERA ECF No. 70-50)). Once such aversion is then uploaded online, an
individual who isblind or visually impaired would then need to use additional screen reader
software, which “is a program that runs on a personal computer or a smartphone that reads the
information on the screen aloud (using a computer-synthesized voice) to a blind person.” (Id. at
3-4). While“most blind people themselves do not have the ability to convert bookd,] [slome
blind people have their own home scanners, and if they purchased a used copy online, would be
able to scan the 1999 Standards page by page on a home scanner, which would take at least two
hours of labor, and then perform optical character recognition on thetitle.” (ld. at 8). In his
ASTM report, Fruchterman wrote that he was able to use a screen reader program to read the text
of the ASTM Plaintiffs' standards aoud on Defendant’ s website, but not in ASTM Plaintiffs
reading rooms. (Ex. 96 to Becker Decl., Expert Rep. of James R. Fruchterman at 5-7 (ECF No.
122-6)). Fruchterman noted that some of the PDFs on Defendant’ s website were read-only
images, such as those on ASTM Plaintiffs' reading rooms, which had to be copied and pasted

into a Microsoft Word document in order for a screen reader program to operate. (Id. at 16-17).
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He also noted that individuals who are blind may “independently perform optical enaract
recognition on imagbased PDFs themselves and access the text that way, and many advanced
computer users that are blind would be aware that thisis possible.” (Id. at 17). He did not opine
on whether OCR could be performed on the PDFs of standards that ASTM Plaintiffs sell or
whether he attempted to investigate that as part of his research.

While it appears Defendant may enable blind individuals, like all other individuals, to
access the standards at no cost, they still may have to take additional steps like OCR processing
or converting to adifferent file type, aswell as using additional screen reader programsin order
to access the standards. Thereis no evidence that this would not be possible with Plaintiffs
PDFs or by scanning Plaintiffs’ hard copy standards. In Defendant’s view, taking the first step
or two towards making the standards entirel y accessible to those with visual impairmentsis
enough to have transformed the standards. This attempts to stretch logic, and certainly the
doctrine of fair use, too far. Defendant has not offered a sufficiently new purpose to render the
use transformative, and this weighs against a finding of fair use.

(if). Nature of the Copyrighted Sandards

The Supreme Court in Campbell instructs that courts should analyze the nature of the
copyrighted work with “recognition that some works are closer to the core of intended copyright
protection than others, with the consequence that fair use is more difficult to establish when the
former works are copied.” 510 U.S. at 586. Many cases create a spectrum between creative,
fictional expression and factual expression, with the former being “more’ protected. See 4-13
Nimmer 8§ 13.05(A)(2). Defendant argues that Plaintiffs’ standards are “factual,” both because
they are highly technical and because they are “the law.” However, the Constitution explicitly

states that copyright exists to “advance the progress of science and the useful arts.” U.S. Const.
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art. 1,8 8, cl. 8. That Plaintiffs’ works involve technical scientific concepts and guidalioes
not push it away from the core of intended copyright protedionactuallybrings it closer.
Plaintiffs’ standards are vital to the advancement of scientific progress in the U.Saatigd ex
the type of expressive work that warrants full protection under the Constitution and the
Copyright Act.
(iif). Amount and Substantiality of the Portions Defendant Used

The third factoy“the amount and substantiality of the portion used in relation to the
copyrighted work as a whole,” 17 U.S.C. 8§ 107¢@ighs overwhelmingly in Plaintiffgavor
and against a finding of fair use. It is undisputed that Defendant copied artzlithstidentical
versions of the Plaintiffs’ standards in their entirety. To support its actsoiasr aseunder this
third factor, Public Resource argues that it was necessary to do so because theofuthéex
standards were incorporated intbé law” However true itnay bethat individuals wishing to
read the text of standards incorporated by reference would wanttthesa in their entirety,
this argument is unpersuasive in the fair use analysis. Any market compéditiomwo copy a
rival’'s work and distribute it itself could argue thatrigeds to copy the entire work, otherwise
its distribution would be lessiscessful.Unsurprisingly, Defendant cannot point to a single case
that supports its view, and the court finds that this factor also weighs strongigtagfinding of
fair use.

(iv). Effect of Defendant’s Use Upon Potential Market or Value

The fourthfactor, “the effect of the use upon the potential market for or value of the
copyrighted work,” 17 U.S.C. 8§ 107(4), “poses the issue of whether unrestricted and veidespre
conduct of the sort engaged in by the defendant wouldesult in a substantiglladverse

impact on the potential market for, or value of, the plaistififesent worK 4-13 Nimmer on
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Copyright 8 13.05(A(4); Campbell, 510 U.S. at 589 (quoting Nimmer). Moreover, the analysis
“must take into account not only of harm to the original but also of harm to the market for
derivative works.” Campbell, 510 U.S. at 589 (quotindarper & Row Publishers, Inc. v. Nation
Enters, 471 U.S. 539, 568 (1985)). When Defendant engages in “mere duplication for
commercial purpos€sas here, a harm to the potential market for the copyrighted works may be
inferred. Seeid. at 590-91. Such an inference is intuitive based on the facts here where
consumers in the online marketplace are currently presented with the option to gpafrebé&s

or hardcopy version of Plaintiffs’ standards directly from them, or may download a P&# o
identical standard for no cost. The only logical conclusion is that this choicivebgenpacts

the potential market for Plaintiffstandards.

In Campbell, the Supreme Court noted thfg]ince fair use is an affirmative defense, its
proponent would have difficulty carrying the burden of demonstrating fair use withawable
evidence about relevant markét$10 U.S. at 590. Her®efendantdid notoffer expert
evidenceon the economic impact on the markets, instead pointing to testimony by Plaintiffs
executives that they did not track or know of negative impacts thus far on thenedvem
Defendars conduct. This is not enough to overcome the logical presumption that such activity,
particularly if it became more widespread by others in the marketplace, intpadt Plaintiff$
revenues. It is not Plaintiffs’ burden to establish that tiaeg been harmed in the market, but
Defendans burden to affirmatively establish that such conduct could not gpaeritially
harm the Plaintiffsmarket. Defendant has not done so.

(V). Overall Assessment
Whatever merit there may be in Defendsugbal of furthering access to documents

incorporated into regulations, there is nothing in the Copyright Act or in court prédede
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suggest that distribution of identical copies of copyrighted works for the gingabse of
underminingPlaintiffs' ability to raise revenue can ever be a fair uBee court thus concludes
that the fair use doctrine does not serve as a valid defense for Deferutenatuct.

Therefore, the court finds thtte ASTM Plaintiffs’ motion for summary judgment as to
their copyright infringement claim is GRANTED, atite AERA Plaintiffs’ motion for summary
judgment as to their copyright infringement claim is also GRANTED. Defeisdanoss
motions on copyright infringement are both DENIED.

B. Contributory Copyright | nfringement

AERA Plaintiffs additionally move for summary judgment on their contributory
copyright infringement claim.® Establishing proof of contributory infringement requires a party
to demonstrate that the actor was “intentionally inducing or encouraging direct infringement.”
MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 930 (2005). Plaintiffs® must show (1) direct
infringement by third parties; (2) that Defendant knew that third parties were directly infringing;
and (3) that Defendant substantially participated in that direct infringement. Rundquist v.
Vapiano SE, 798 F. Supp. 2d 102, 126 (D.D.C. 2011). “Merely supplying the means to
accomplish an infringing activity cannot give rise to the imposition of liability for contributory
copyright infringement.” Newborn v. Yahoo!, Inc., 391 F. Supp. 2d 181, 186 (D.D.C. 2005)

(internal quotation omitted).

8 The ASTM Plaintiffsinitially brought a separate claim for contributory copyright
infringement, but did not include that claim in their motion for summary judgment. Counsel for
ASTM Plaintiffs stated at oral argument that they believed the remedy for their infringement
claim covered any potential remedy for their contributory copyright claim. (Tr. of Motions
Hearing at 122:1-7).

® Because ASTM Plaintiffs did not move for summary judgment on their contributory copyright
claim, for this section the court will use “Plaintiffs’ to refer to AERA Plaintiffs.
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To establish direct infringement by third parties, Plaintiffs ndestonstraté(1) which
specific original works form the subject of the copyright claim; (2) that thetiffaowns the
copyrights in those works; (3) that the copyrights have been registeresidaume with the
statute; and (4) by what acts [and] during what time the defendant infringeaptregbt.” 1d.
(quotingHome & Nature, Inc. v. Sherman Specialty Co., 322 F. Supp. 2d 260, 266 (E.D.N.Y.
2004)). As discussedbove in sectiofll(A), these first three elements have been satisft2a
the fourth element, Plaintiffs must show that a third party infringed its copybghtmlating
their exclusive rights under 17 U.S.C. § 106, including reproduction, preparation of derivative
works, distribution, or public displaySee Home & Nature, 322 F. Supp. 2d at 267. However,
Plaintiffs only present evidence that the 1999 Standards were “accessast 41164 times” on
Public Resource’s website dgthat they were “accessed on the Internet Archive . . . website
1,290 times.” AERA PSMF 1185-86). Without more, there is no basis for the court to
determine that accessing a website is equivalent to copying or violating aeyesictbsive
rights unetr 8106. Plaintiffs also assert that “some” individuals “obtained” the standards, but
their only evidence of this & redacted-enail in which an individua states “[O]ne of my
students showed up for class this semester and told me that he/she didn’t purchase a copy of the
Standards (I require them as atext for one of my courses) because ‘they are available for free on
line and they showed me the following site.” (ExI. LLL to Decl. of Lauress Wise (AERA ECF
No. 60-75)). Even if such astatement were ultimately determined to be admissible for the truth
of the matter that the student did not purchase the Standards, it still does not establish that the

student downloaded or otherwise copied the 1999 Standards from Defendant’ s website. 1°

19 The court recognizes that acquiring evidence of downloads may be difficult. Carl Malamud,
Public Resource' s CEO, testified at deposition that “| don’t know about downloads. It's
technically impossible to determine that.” (Ex. A to Hudis Decl. at 347:6-8 (AERA ECF No.
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In their Reply Brief, Plaintiffs also point the possibility that simplprowsing a website
causes a copy of the material on the website to be automatically copied to théecemaadom
access memory or RAMSee CoSar Realty Info., Inc. v. Field, 737 F. Supp. 2d 496, 507 (D.

Md. 2010) (analyzing copyright claim involving cache copies of websites in corispieM);
Ticketmaster, LLC v. RMG Techs,, Inc., 507 F. Supp. 2d 1096, 1104-05 (C.D. Cal. 2@8&@ne)
While this may be correct, the fact rammthat Plaintiffs have put forth raxtual evidence that
even one of the 4,164 accesses resulted in such a copying to a computer’'s RAM, and without
such evidence, Plaintiffs cannot meet their burden on their contributory copyaihtatithe
summary judgment stage.

The second two factors require Plaintiffs to establishdeé&ndanknew that third
parties were engaged direct infringement and that it substantially participateduch
infringement Plaintiffs maydemonstrate knowledge by showiihgt Defendantvas notified of
the third party direct infringement or that it “willfully blind[ed] itself to such inging uses.”
Newborn, 391 F. Supp. 2d at 186. On this facRIgintiffs again fall short, relying on the fact
that they asked Defendatat remove the 1999 Standards from its website and Defendargdefus
to do so, as well as evidence that Defendant did not track or prevent downloads of the 1999
Standards from its website. Without more, this is insufficient to establisbéfettdanknew
that third parties were infringinipe Plaintiffs’ copyrights.

Similarly, Plaintiffs have not presented sufficient evidence on the stilastan
participation factor. While it is undisputed that Defendant posted the 1999 Standasds on it

website to enablgreater access for those wishing to read them, because Plaintiffs have not

60-4)). However, this does not relieve Plaintiffs of the burden of establishing some evidence
demonstrating direct infringement by third parties.
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established any actual third party direct infringement, thensigficientevidence that
Defendant substantially participated in that infringement.

Therefore, the court DENIES &htiffs’ motion for summary judgment as to its
contributory copyright claim, analsoDENIES Defendant’s motion for summary judgment on
this claim, as there exists questions of fact as to any third party infringebedandant’s
knowledge, and Defendant’s participation.

C. Trademark Infringement Claims

ASTM Plaintiffs additionallymoved for summary judgment on their trademark
infringement, unfair competition and false designation of origin, and commatnaddemark
infringementclaims and Defendant croseoved for summary judgment on these claims as
well.! Trademark law is governed by the Lanham Act, 15 U.S.C. § 1051 et seq|., which provides
that:

(1) Any person who shall, without the consent of the registrant . . . (a) usein

commerce any reproduction, counterfeit, copy, or colorable imitation of a

registered mark in connection with the sale, offering for sale, distribution, or

advertising of any goods or services on or in connection with which such useis

likely to cause confusion, or to cause mistake, or to deceive. . . shal beliablein a

civil action by the registrant for the remedies hereinafter provided.
15U.S.C. § 1114(1). In order to prevail on atrademark infringement claim under the Lanham
Act, Plaintiffs!2 “must show (1) that [they] own[] avalid trademark, (2) that [their] trademark is
distinctive or has acquired a secondary meaning, and (3) that thereis a substantial likelihood of

confusion between the plaintiff[s'] mark and the aleged infringer’s mark.” Globalaw Ltd. v.

Carmon & Carmon Law Office, 452 F. Supp. 2d 1, 26 (D.D.C. 2006); AARP v. Sycle, 991 F.

11 The AERA Plaintiffs did not bring atrademark claim, and so this section applies only to
ASTM Paintiffs.

12 Asin the preceding section, because only ASTM Plaintiffs moved for summary judgment on
this claim, the court will refer to them here as Plaintiffs.
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Supp. 2d 224, 229 (D.D.C. 2013pme). Common law claims are analyzed under the same
standard.See AARP, 991 F. Supp. 2d at 2Z6iting Breaking the Chain Found., Inc. v. Capitol
Educ. Support, Inc., 589 F.Supp.2d 25, 29 (D.D.C. 2008)). In order for conduct to be considered
infringing, there must be aise in commerceé.15 U.S.C. 88§ 1114(1), 1125(a)(1).

Defendant cite®astar Corp. v. Twentieth Century Fox Film Corp., to discourage the
court from considering Plaintiffs’ trademark claims on the principle that€shduld not
“misuse or oveexten[d] [] trademark and related protections into areas traditionally occupied by
patent or copyright.” 539 U.S. 23, 34 (2003). Dastar held that a plaintiff could not bring afalse
designation of origin trademark claim against a defendant who was distributing content that had
become part of the public domain because the Lanham Act only offers protection “to the
producer of the tangible goods that are offered for sale, and not to the author of any idea,
concept, or communication embodied in those goods.” Id. at 37. Unlike in Dastar, Plaintiffs
here have an independent basis for claiming that Defendant infringed their trademarks, separate
from their copyright infringement claims. Defendant distributed standards online bearing
Plaintiffs’ registered trademarks and logos, and Plaintiffs argue that this unauthorized use of their
marks will confuse consumers and falsely signal that Plaintiffs are the origin of the standards
distributed on Defendant’ s website rather than Defendant. While the remedy sought for
Plaintiffs’ copyright claim—an injunction barring Defendant from displaying Plaintiffs
standards online—may be broad enough to subsume aremedy for their trademark claims, the
claims are based on independent arguments, and are therefore the type that Dastar found to be
appropriate for consideration under the Lanham Act.

The court must therefore consider whether Plaintiffs own avalid, protectable trademark,

whether Defendant engaged in an unauthorized use in commerce, whether there is alikelihood of
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consumer confusion, and whether Defendafair use defense permits its use of the trademarks.
1. Valid, Protectable Trademark

Under the Lanham Act, any registration of a trademahlall be prima facie evidence of
the validity of the registered mark and of the registration of the mark, of the’swnmership
of the mark, and of thewner s exclusive righto use the registered mark in commeérces
U.S.C. § 1057(b).The record indicates that Plaintiffs own valid trademaiflthe trademarks
asserted in this case, and they have federal trademark registrations fof thecasserted
marks®® Thus, Plainffs have established a prima facie showing of ownersbhigfendant
offers no evidence to demonstrate that Plaintiffs do not own the trademarks, andettaeefor
court concludes that Plaintiffs are the owners of these marks.

The trademarks must also ‘healid.” To establish validity, Plaintiffsmust provehat the
designation is inherently distinctive or that it has become distinctive byrexggsécondary
meaning See Two Pesos, Inc. v. Taco Cabana, Inc., 505 U.S. 763, 769 (1992%lobalaw, 452
F. Supp. 2d at 26. Howevétlaintiffs trademark registrations create a rebuttable presumption
of “inherent distinctiveness or secondary meaningéestatement (Third) of Unfair Competition
§ 13 cmt. a (1995). Additionally, the Lanham Act provides that if the trademark has been “in
continuous use for five years subsequent to registratiam’ the marks becomiémcontestablé,

15 U.S.C. § 1065neaninghe registratiorishall beconclusiveevidence of the validity of the
registered markK,including as to whether it is distinctive or has a secondary meétbngd,S.C.

8§ 1115(b);see also Restatement (Third) of Unfair Competiti@ril3 cmt. a (1995)Plaintiffs

1B (PSMF 177 (trademark registration for “ASTM”), 78 (trademark registration fd8TM
International” and logo), 79 (trademark registration for ASTM logo), 123 (trademagistration
for “National Fire Protection Association” and “NFPA”), 124 (trademark reggish for NFPA
logo), 126 (trademark registration for NEC logo), 149 (trademegistration for ASHRAE
logo), 151 (trademark registration for additional ASHRAE logo)).
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provided evidence that some of their trademarks have become inablgasd that they all are
distinctive (See PSMF 4 77, 78, 124, 125, 126, 150). Defendaffered no evidence to dispute
the validity of the trademarks. Thus, Plaintiffs have sufficiently establiste@dawnership of
valid trademarks.
2. Defendant’s Unauthorized Usein Commer ce

Plaintiffs must also demonstrate that Defendant usedtthdemarks “in commerce.15
U.S.C. 88 1114(1), 1125(a)(1Ynder the Lanham Act, “[clommerce’ means all commerce
which may be lawfully regulated by Congress.” 15 U.S.C. § 1127. Therefore, to gasisfy
requirementPlaintiffs neednot demonstrate actual use or intended use in interstate commerce.
See United We Stand Am., Inc. v. United We Sand, Am. N.Y., Inc., 128 F.3d 86, 92 (2d Cir.
1997) (the commerce requireméngflects Congress intent to legislate to the limits of its
authority under the Commerce Clause, rather than to limit the Lanham Actitespekiing uses
of atrademark”). Distribution on the Internet can satisfy the “use in commerce” requirement.
See Intermatic, Inc. v. Toeppen, 947 F. Supp. 1227, 1239 (N.D. IlI. 1996). Thus, Defendant’s
online posting of the standards bearing Plaintiffs trademarks satisfies this requirement.

This use in commerce must further be “without the consent of the registrant.” 15 U.S.C.
§ 1114(1). Itisundisputed that Plaintiffs did not authorize Defendant’ s use of Plaintiffs
trademarks in commerce. Defendant instead argues that its use was permitted under the “first
sale doctrine,” which holds that atrademark owner cannot control what happens to its products
after the first sale. However, the court finds this doctrine a poor fit here, where it is undisputed
that Defendant did not redistribute the physical copies of Plaintiffs’ standards that it purchased
but rather created reproductions through scanning and re-typing, with resultant errors and

differences. See Australian Gold, Inc. v. Hatfield, 436 F.3d 1228, 1241 (10th Cir. 2006) (noting
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tha the first sale doctrine is appropriately when the actofdoes no more than stock, display,
and resell a producsrproduct under the producsrtrademary ; Capitol Records, LLC v.
DeRigi Inc., 934 F. Supp. 2d 640, 655 (S.D.N.Y. 2013) (in the coptyghtext, the first sale
doctrine wasimpossiblé to apply because that defense is limited to when an actor distributes
the original material item, not when she distributes reproductions).

Moreover, Defendant’s quality control standards in reproduelamtiffs’ standards
were outside of Plaintiffs’ control arlzelow that sufficient to deem the standards it distributed
“genuine” products, meaning the first sale doctrine cannot protect Defendant’s coBastuct
Polymer Tech. Corp. v. Mimran, 37 F.3d 74, 78 (2d Cir. 1994hell Oil Co. v. Commercial
Petroleum, Inc., 928 F.2d 104, 107 (4th Cir. 199E Greco Leather Prods. Co. v. Shoe World,
806 F.2d 392, 395 (2d Cir. 1986ke also 4 McCarthy on Tademarks and Unfair Competition
§ 25.42 (4th ed.)AlthoughDefendant argues that there are no material differences between
Plaintiffs’ standards and Defendant’s reproductions, Plaintiffs need not ab®dfendant’s
reproduced standards were defective, only that they were unable to exercigecquainl. See
Zino Davidoff SAv. CVSCorp., 571 F.3d 238, 243 (2d Cir. 2009). The claim survives because
“the interference with the trademark holddegitimate steps to control quality unreasonably
subjects the trademark holder to the risk of injury to the reputation of its matkPlaintiffs
have established that Defendaruality control standards, including “douiieying’ the
standards, a process involving two separate individual s typing the same material and comparing
the results to determine the existence of any errors, resulted in missing or inverted pages and
typographical errorsin numerical values or formulas. (ASTM PSMF {1 190, 214-15). Because
the standards are therefore not “genuine,” the first sale doctrine does not apply, and Plaintiffs

have established that Defendant used its trademarks in commerce without authorization.
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3. Likelihood of Confusion

Next, the court must assess whether there is a substantial likelihood of consumer
confusion. This hinges orwhether‘an appreciable numbef ordinarily prudent customers are
likely to be misled, or simply confused, as to the sounéé#fie copied standards that Public
Resource posted onlin€&lobalaw, 452 F. Supp. 2dt47.

Plaintiffs argue that consumers will be confused both in thintkiagPlaintiffs
authorizedDefendarits posing of the standards, atldat Plaintiffs produced the PDF and
HTML versions of the standardsat Defendanposted. See Am Ass n for the Advancement of
Science v. Hearst Corp., 498 F. Supp. 244, 258 (D.D.C. 1980) (noting that both are appropriate
bases for a confusion argument). Courtdhis Circuit consider approximately seven faciars
assessinghe likelihood of confusion, though none is individually determinat®kbalaw, 452
F. Supp. 2d at 48They include: (1}the strength of the Plaintiffenarks; (2) the degree of
similarity between the marks; (3) the proximity of the products; (4) evideinmetual confusion;
(5) Defendant’s purpose or reciprocal good faith in adopting its own mark; (6) thiy gdali
Defendans product; and (7) the sophistication of the buyeds. Several courtén other
Circuitshave determined that whandefendant uses an identical mark on a similar product,
consideration of all the factors is not necess&ag Int’| Cosmetics Exch., Inc. v. Gapardis
Health & Beauty, Inc., 303 F.3d 1242, 12489 (11th Cir. 2002); Wynn Qil Co. v. Thomas, 839
F.2d 1183, 1190-91 (6th Cir. 1988).

Defendant does not dispute that Plaintiffs marks are “strong,” that Defendant used marks
and logos that are identical to Plaintiffs marks and logos when it posted the Plaintiffs’ standards
online, and that the standards it applied the marks and logos to were identical or nearly identical

to Plaintiffs. (PSMF 9 210-11; Def. Br. at 65). Moreover, it is undisputed that the standards
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distributed by Plaintiffs and by Defendant were in close proximsityce Defendant offered the
standards in the same markstPlaintiff—i.e., the Internet-as a free alternative to purchasing
the standardgom Plaintiffs directly. See Restatement (Third) of Unfair Competiti@R21 cmt. |
(1995) (“[T]he use of similar designations on goods that are used together, orrfibra plee

same function, or that are of the same general class, is more likelyseoamfusion than is a

use in connection with goods used for different purposes, or in different contexts, or i@ntliffe
purchasers)’. It is also undisputed that Defendant intended for individuals to consider that the
standards were identical. SMF { 213).

Defendant argues that despiteshendisputed facts, consumers would not be confused
because it posts disclaimers that it clafaequately informed consumers” so that “no
reasonable consumer would mistake [its cover page] as part of the original dotuideht
Reply at 28 (referring to the PDF disclaimeASTM ECF No. 11812, Ex. 16)). Defendant
also argues that the PDF versions it posted “look like scans of physical documents,” and that the
“preamble for the .html standards informs reasonable consumers that Public Resource has
provided the transcription.” (ld. (referring to the HTML disclaimer at ASTM ECF No. 118-13,

Ex. 26)).1* Here, Defendant’s disclaimer on the PDF readsin full:

In order to promote public education and public safety, equal justice for al, a

better informed citizenry, the rule of law, world trade and world peace, thislegal

document is hereby made available on anoncommercia basis, asit isthe right of

all humans to know and spesk the laws that govern them.

(ASTM ECF No. 118-12, Ex. 16). The disclaimer on the HTML versions contains similar

14 Defendant cites to Prestonettes, Inc. v. Coty, 264 U.S. 359, 369 (1924), in support of its
argument that a disclaimer is sufficient to inform consumers that it has repackaged or changed
the original. The facts of that case do not support Defendant’ s position, as the disclaimer in that
case stated clearly that the distributor was not connected with the producer and that the
producer’ s product was merely a constituent part of the distributor’s new product. Coty, 264
U.S. at 367.
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language.(ASTM ECF No. 11813, Ex. 26). These disclaimers do not mention Defendant’s
creation of the reproductions, Plaintiffs' lack of association or authorization, or that they are even
reproductions or transcriptions, and can hardly be called disclaimers at all. Moreover,

Defendant’ s assertion that the PDFs “look like scans’ offers no assistance to a consumer looking
at the standard, as they would have no way to determine whether the Plaintiffs or Defendant
created the scan. While Defendant has since adopted a more thorough disclaimer that includes
information about Public Resource' s retyping of the HTML versions and the possibility of errors
(DSMF 1 169), it did not begin using that disclaimer until 2015, after the start of this litigation.
(Decl. of Carl Malamud 131 (ASTM ECF No. 122-8)).

The parties have presented no evidence to establish the existence or non-existence of
actual consumer confusion. While such evidence is not required, without it summary judgment
on consumer confusion, and trademark infringement more generally, isadifficult call. However,
the facts here present nearly as black-and-white a case as possible. A consumer in the market for
one of Plaintiffs’ voluntary consensus standards may encounter them on Plaintiffs’ websites for
purchase, or on Defendant’ s website for free download. Because Defendant has intentionally
created a copy that is meant to appear identical, including use of Plaintiffs' trademarks, then that
consumer may download that standard for free from Defendant without knowing that it is not
created by the Plaintiffs and may contain missing pages or typographical errors leading to
inaccurate values for measurements. In short, Plaintiffs have presented enough evidence for the
court to conclude that there is no genuine dispute on the factual issue of whether consumer
confusioniislikely.

4. Defendant’s Nominative Fair Use Defense

While Plaintiffs have successfully established Defendant’ s infringing use of their
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trademarks, Defendantaresthat its use of Plaintiffsrademarks iSnominativefair use’

Under this defense, Defendantist demonstrate that its use of Plaintiffademarks was
necessary to describe their standards; that it onlyasmdch of the marks as was reasonably
necessary to identify the standards; and that it has not done anything to spggestship or
endorsement by thddmtiffs or to inaccurately describe the relationship between the parties’
products. See Rosetta Sone Ltd. v. Google, Inc., 676 F.3d 144, 154 (4th Cir. 2012).oiinative
fair use by a defendant malie“clear to consumers that the plaintiff, not the defendant, is the
source of the trademarked product or serviggehtury 21 Real Estate Corp. v. Lendingtree,

Inc., 425 F.3d 211, 220 (3d Cir. 2005). Thudéfendant’suse isnominativefair use it would

not creatéconfusion about the source of [the] defendant’s produtitfany (NJ) Inc. v. eBay

Inc., 600 F.3d 93, 102 (2d Cir. 2010) (alteration in original). On this point, the parties argue past
each other. Defendant believes no consumer would believe that Defendant, rathexitiisiis,P!
was the source of the standards, and so its use is a fair use. Plaintiffs arfadaihdant’'s use
cannot be fair preciselyecause consumers would believe that Plaintiffs were the source of the
reproduced standards, which they are mtwever, lecause the court has already determined
that consumer confusion as to the source of the trademarked standards is likely,itlagiveom
fair use defense is inapplicable and tbhert need noassesgach of thdrosetta Stone factors

listed above.

The courtthereforefinds that Defendant engaged in trademark infringement by its use of
Plaintiffs’ registered trademarkand Plaintiffs’ motion for summary judgment on their
trademark claims is GRANTED and Defendant’s cnostion is DENIED.

V. REMEDIES

Both ASTM Plaintiffs and AERA Plaintiffs seek a permanent injunction barring
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Defendant frondistributing displaying or creating derivative works from their copyrighted
standardsind in the case of ASTM Plaintiffsheir trademarks, which this court has authority to
grant under 17 U.S.C. § 502(a) (Copyright Act) and 15 U.S.C. § 1116 (LanhqmPAaintiffs
must establislil) irreparable injury(2) that remedies available at law, such as monetary
damages, are inadequate to compensate for their iff)tyrat a remedy in equity is warranted
after considering the balance of hardships;@hthat the public interest would not be disserved
by a permanent injunctiorSee eBay Inc. v. MercExchange, LLC, 547 U.S. 388, 391 (2006).

A. lrreparablelnjury

The ASTMPIlaintiffs assert thahey will face three separate irreparable injuifies
Defendamis permitted to continue distribution of Plaintifldandards, including substantial
declines in revenue thatay cause their businessdels tachangethe loss of the exclusive
rights under the Copyright Act to exclude others from distributing, reproducing, oryiligpla
their protected works, and the loss of control of the goodwill associated withrélaeimiarks.
AERA Plaintiffs similarly assert that they will face three separate irrepairgbtees if
Defendant is permitted to continue distribution of Plaintiffs’ standards, incluogsgof business
opportunities, the loss of the exclusive rights under the Copyright Act to excludefodhers
distributing, reproducing, or displaying their protected works, and the advezseagif
Plairtiffs’ efforts to create further standards.

It is well established that the threat of continuing copyright infringement justifies
granting a permanent injunctiosee Walt Disney Co. v. Powell, 897 F.2d 565, 567 (D.C. Cir.
1990) (“When { ] plaintiff hasestablished a threat of continuing infringement, he is entitled to
an injunction.”);Hanley-Wood LLC v. Hanley Wood LLC, 783 F. Supp. 2d 147, 151 (D.D.C.

2011) Breaking the Chain Found. v. Capital Educ. Support, Inc., 589 F. Supp. 2d 25, 30
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(D.D.C. 2008).While acourt should not automatically issue an injunctfterit finds there
waspastcopyright or trademarkfringementhere Plaintiffs alleged irreparablmjury is not
the pasinfringement but the threat of future infringemeBefendant hasot provided any
assurances that it would cease posting of Plaihsifésdards—indeed, it is undisputed that
during the course of this litigation, Public Resource posted online versitims ASTM
Plaintiffs’ other standards not involved in this litigation. (PSMF § 238dreover, Defendant’s
counsel at oral argumeatimittedthat Defendant would post the AERA Plaintiffs’ 2014
Standards if they were incorporated by reference into federal regulatithesfuture. (Tr. of
Motions Hearing a?5:24-76:2). The court thus determines that the continued threat of
infringement is sufficient to weigh in favor of an injunction.

B. Adeguacy of Monetary Damages

Plaintiffs argue that because damages here are difficquantify and Defendant may be
unable to pay damages, then legal remedies are inade@aateox Television Sations, Inc. v.
FilmOn X LLC, 966 F. Supp. 2d. 30, 50 (D.D.C. 2013he evidence shows that while the
Plaintiffs standards were accesshdusands of times on Defendanebsite, Defendamioes
not track information that would be helpfalcalculatingdamages, such as how many of those
accesses actually led to downloads, and whether those downleaals lieu of purchases.
Moreover, Defendant did not dispute titdtas”extremely limited financial resources available
to pay any damages awawhd that in 2014 it “generated under $100,000 in operating income
and had $248,000 iotal net assets (ASTM PSMFY 272-73 Given that the Copyright Act
provides for statutory damages ranging from $750 to $30,000 for each of the standards at issue in
the overall case, or even up to $150,000 per infringement if Plaiwgffs to lateprove that

infringement was committed willfull Defendarits potential inability to pay is surely a factor
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weighing towards equitable relieee 17 U.S.C. $04(c)(D—(2).

C. Balanceof Hardships& Public I nterest

The court must weigh the likely harms faced by Plaintiffs described abdvemyit
harms faced by Defendant if an injunction is imposed. Here, DefeadaBO Carl Malamud
was asked in hiaSTM deposition what financial impact an injunction barring posting of the
standards would have on Public Resource, and he responded “probably none.” (Malamud Dep.
at 219:22-220:4 (Ex. 3 to Rubel DedSTM ECF No. 11812))). The only harm Mr. Malamud
identified was that “one hates to have wasted that [] effort” that went into posting the standards
online. (1d.). Without evidence of any additional harms, this factor weighs strongly in favor of
an injunction.

Additionally, the public must not be disserved by the issuance of an injunction. Here, the
public interest is served by the policy interests that underlie the Copyright Act itself, namely the
protection of financial incentives for the continued creation of valuable works, and the continued
value in maintaining the public-private system in place in the U.S. to ensure continued
development of technical standards.

Taken together, the court finds that injunctive relief is appropriate and that Defendant
should be permanently barred from violating any of Plaintiffs’ exclusive copyrights, including
distributing, displaying, reproducing, or creating derivative works in the nine standards on which
ASTM Plaintiffs moved for summary judgment and AERA Plaintiffs' 1999 Standards, aswell as
barred from any use of ASTM Plaintiffs' trademarks in connection with the posting of these
standards online or elsewhere.

V. CONCLUSION

For the reasons set forth above, ASTM Plaintiffs Motionis GRANTED, AERA
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Plaintiffs’ Motionis GRANTED IN PART and DENIED IN PART, arldefendant Cross

Motions are DENIED.

Date: February 2, 2017

/4
TANYA S. CHUTKAN
United States District Judge
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

AMERICAN EDUCATIONAL )
RESEARCH ASSOCIATION, INCet al., )
)

Plaintiffs, )

)

V. ) Case No. 14v-0857 (TSC)

)

PUBLIC.RESOURCE.ORG, INC., )
)

Defendant. )

)

ORDER

Upon consideration of the parties’ motions, and for the reasons set forth in the court’s
Memorandum Opinion, Plaintiffs motionis GRANTED IN PART and DENIED IN PART and

Defendant’s motion is DENIED.

It is hereby ORDERED that Defendant is permanently enjoined from all unauthorized
use, including through reproduction, display, distribution, or creation of derivative works, of the
Standards for Educational and Psychological Testing, 1999 edition.

Defendant is FURTHER ORDERED to remove al versions of this standard from its

website and any other website within its possession, custody, or control within five days.

Date: February 2, 2017

/4
TANYA S. CHUTKAN
United States District Judge

91



	1:14-cv-00857-TSC
	Docket Sheet
	Page 1 in document 1
	Page 2 in document 1
	Page 3 in document 1
	Page 4 in document 1
	Page 5 in document 1
	Page 6 in document 1
	Page 7 in document 1
	Page 8 in document 1
	Page 9 in document 1
	Page 10 in document 1
	Page 11 in document 1
	Page 12 in document 1
	Page 13 in document 1
	Page 14 in document 1
	Page 15 in document 1
	Page 16 in document 1
	Page 17 in document 1
	Page 18 in document 1
	Page 19 in document 1
	Page 20 in document 1
	Page 21 in document 1
	Page 22 in document 1
	Page 23 in document 1
	Page 24 in document 1
	Page 25 in document 1
	Page 26 in document 1
	Page 27 in document 1
	Page 28 in document 1
	Page 29 in document 1
	Page 30 in document 1
	Page 31 in document 1
	Page 32 in document 1

	120 appeal - 02/17/2017, p.33
	Page 1 in document 2
	Page 2 in document 2
	Page 3 in document 2

	117 oth_ord - 02/02/2017, p.36
	Page 1 in document 3
	Page 2 in document 3
	Page 3 in document 3
	Page 4 in document 3
	Page 5 in document 3
	Page 6 in document 3
	Page 7 in document 3
	Page 8 in document 3
	Page 9 in document 3
	Page 10 in document 3
	Page 11 in document 3
	Page 12 in document 3
	Page 13 in document 3
	Page 14 in document 3
	Page 15 in document 3
	Page 16 in document 3
	Page 17 in document 3
	Page 18 in document 3
	Page 19 in document 3
	Page 20 in document 3
	Page 21 in document 3
	Page 22 in document 3
	Page 23 in document 3
	Page 24 in document 3
	Page 25 in document 3
	Page 26 in document 3
	Page 27 in document 3
	Page 28 in document 3
	Page 29 in document 3
	Page 30 in document 3
	Page 31 in document 3
	Page 32 in document 3
	Page 33 in document 3
	Page 34 in document 3
	Page 35 in document 3
	Page 36 in document 3
	Page 37 in document 3
	Page 38 in document 3
	Page 39 in document 3
	Page 40 in document 3
	Page 41 in document 3
	Page 42 in document 3
	Page 43 in document 3
	Page 44 in document 3
	Page 45 in document 3
	Page 46 in document 3
	Page 47 in document 3
	Page 48 in document 3
	Page 49 in document 3
	Page 50 in document 3
	Page 51 in document 3
	Page 52 in document 3
	Page 53 in document 3
	Page 54 in document 3
	Page 55 in document 3

	118 order - 02/02/2017, p.91
	Page 1 in document 4



