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SRINIVASAN, Chief Judge: In 2019, the House of
Representatives’ Oversight Committee issued a subpoena to
then-President Trump’s personal accounting firm, Mazars
USA, LLP. The subpoena sought an array of the President’s
personal financial records covering an eight-year period.
President Trump then brought this lawsuit challenging the
Committee’s authority to subpoena his financial records. After
our court upheld the subpoena, the Supreme Court took up the
matter. Trump v. Mazars, 140 S. Ct. 2019 (2020).

In the Supreme Court’s view, our court had not adequately
accounted for the weighty separation-of-powers concerns
raised by a congressional subpoena for the President’s personal
information. The Supreme Court called for a “careful analysis”
of the “separation of powers principles at stake,” and
enumerated “[s]everal special considerations” that should
“inform th[e] analysis.” Id. at 2035. The Court then remanded
the case for an application of the framework it had set out.

* Circuit Judge, now Justice, Jackson was a member of the panel
at the time the case was argued but did not participate in this opinion.
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Since the time of the Supreme Court’s remand, there have
been two developments that potentially affect the shape of our
inquiry into the subpoena’s validity. First, President Trump is
no longer the sitting President. And second, the Committee’s
chairwoman has prepared a detailed explanation of the
legislative purposes the subpoena serves and of how the
subpoena satisfies the test laid out by the Supreme Court.

The parties unsurprisingly disagree about the significance
of those developments. In the Committee’s view, both
developments bolster its case for the subpoena’s validity. In
President Trump’s view, neither development should factor
into the court’s analysis.

We conclude that each party is half right. We agree with
President Trump that the heightened separation-of-powers
scrutiny prescribed by the Supreme Court continues to govern
in the unique circumstances of this case even though he is no
longer the sitting President. But we agree with the Committee
that we can consider its detailed accounting of the legislative
purposes its subpoena serves even though that explanation
came after the subpoena’s original issuance.

Proceeding on that understanding, we uphold the
Committee’s authority to subpoena certain of President
Trump’s financial records in furtherance of the Committee’s
enumerated legislative purposes. But we cannot sustain the
breadth of the Committee’s subpoena. Rather, in carrying out
the Supreme Court’s directive to “insist on a subpoena no
broader than reasonably necessary to support Congress’s
legislative objective,” id. at 2036, we determine for the
following reasons that the Committee’s subpoena must be
narrowed in a number of respects.



L.
A.

In March 2019, the Chairman of the House of
Representatives” Committee on Oversight and Reform,
Representative Cummings, wrote to then-President Trump’s
personal accounting firm, Mazars USA, LLP, requesting a
variety of financial information concerning the President and
several of his businesses. Letter from Elijjah E. Cummings,
Chairman, House Comm. on Oversight & Reform, to Victor
Wahba, Chairman and Chief Executive Officer, Mazars USA,
LLP (Mar. 20, 2019). The requested material included
accounting records, engagement letters, source documents, and
associated communications. Mazars responded that it could
not voluntarily disclose the requested information, citing
federal and state regulations and professional codes of conduct
protecting the confidentiality of client information. Letter from
Jerry D. Bernstein, Partner, Blank Rome LLP, to Elijah E.
Cummings, Chairman, House Comm. on Oversight & Reform
(Mar. 27, 2019).

In April 2019, Chairman Cummings sent a memorandum
to Committee members notifying them of his intent to issue a
subpoena to Mazars. Memorandum from Elijah E. Cummings,
Chairman, House Comm. on Oversight & Reform, to Members
of the Comm. on Oversight & Reform (Apr. 12, 2019)
[Cummings Memorandum]. In explaining the need for the
subpoena, Chairman Cummings cited testimony from
President Trump’s former attorney to the Committee that the
President had altered the reported value of his assets in
financial statements “depending on the purpose for which he
intended to use the statements.” Id. at 1. Chairman Cummings
further stated that news reports had recently “raised additional
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concerns regarding the President’s financial statements and
representations.” /d.

In a concluding paragraph, the memorandum listed four
areas that the Committee had ‘“‘authority to investigate™:
(1) “whether the President may have engaged in illegal conduct
before and during his tenure in office”; (ii) “whether he has
undisclosed conflicts of interest that may impair his ability to
make impartial policy decisions”; (iii) “whether he is
complying with the Emoluments Clauses of the Constitution”;
and (iv) “whether he has accurately reported his finances to the
Office of Government Ethics and other federal entities.” Id. at
4. The Committee’s interest in those matters, the memorandum
observed, “informs its review of multiple laws and legislative
proposals under [its] jurisdiction.” /d. The memorandum did
not discuss or identify any specific laws or legislative
proposals.

On April 15, 2019, Chairman Cummings issued the
subpoena to Mazars. Subpoena to Mazars USA, LLP (Apr. 15,
2019) [2019 Subpoena]. The subpoena requires production of
a variety of financial information concerning President Trump
and several of his business entities spanning an eight-year
period, 2011-2018.

In particular, the subpoena seeks the following documents:
statements of financial condition, annual statements, periodic
financial reports, and independent auditors’ reports prepared,
compiled, reviewed, or audited by Mazars or its predecessor.
The subpoena also encompasses an array of materials
associated with those core documents—i.e., all engagement
agreements, source documents and records, memoranda, notes,
and communications related to the preparation, compilation, or
auditing of the core documents. The subpoena specifies that
the information required to be disclosed pertains to “Donald J.
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Trump, Donald J. Trump Revocable Trust, the Trump
Organization Inc., the Trump Organization LLC, the Trump
Corporation, DJT Holdings LLC, the Trump Old Post Office
LLC, the Trump Foundation, and any parent, subsidiary,
affiliate, joint venture, predecessor, or successor of the
foregoing.” Id.

Just days before the Oversight Committee’s subpoena to
Mazars, the House Financial Services Committee and
Permanent Select Committee on Intelligence issued three
subpoenas to Deutsche Bank and Capital One. Mazars, 140 S.
Ct. at 2027. Those subpoenas sought financial information
relating to President Trump, his children and other family
members, and a number of affiliated business entities. Id.

B.

On April 22, 2019, President Trump, together with the
affiliated organizations and entities subject to the Oversight
Committee’s subpoena (whom we will refer to collectively as
“President Trump”), brought an action challenging the
subpoena in the United States District Court for the District
Columbia. Trump v. Comm. on Oversight & Reform, 380
F. Supp. 3d 76, 88 (D.D.C. 2019). President Trump asked the
court to declare the subpoena invalid and to issue an injunction
quashing it. The district court declined to do so, instead
upholding the subpoena and granting summary judgment to the
Committee. Id. at 105.

President Trump appealed to our court. We affirmed the
district court’s grant of summary judgment to the Committee.
Trump v. Mazars USA, LLP, 940 F.3d 710, 714 (D.C. Cir.
2019). We acknowledged that the Committee’s subpoena
raised separation-of-powers concerns, but we sustained the
subpoena on the ground that it rested on a legitimate legislative
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purpose rather than an impermissible law-enforcement
objective. Id. at 725-26.

President Trump also filed suit in the United States District
Court for the Southern District of New York to challenge the
subpoenas that had been issued by the House Financial
Services and Intelligence Committees. 7Trump v. Deutsche
Bank AG, No. 19-3826, 2019 WL 2204898, at *1 (S.D.N.Y.
May 22, 2019). The district court in that case denied President
Trump’s request for a preliminary injunction barring
compliance with the subpoenas, id., and the Second Circuit
affirmed “in substantial part,” Trump v. Deutsche Bank AG,
943 F.3d 627, 676 (2d Cir. 2019).

The Supreme Court granted review in both cases and
consolidated them to consider “whether the subpoenas exceed
the authority of the House under the Constitution.” Mazars,
140 S. Ct. at 2029. The Court did not give a definitive answer
to that question. Instead, it prescribed the framework for
assessing the subpoenas’ validity and remanded for application
of the test it set out.

The Court explained that “a congressional subpoena is
valid only if it is ‘related to, and in furtherance of, a legitimate
task of the Congress.”” Id. at 2031 (quoting Watkins v. United
States, 354 U.S. 178, 187 (1957)). Congress thus “has power
‘to secure needed information’ in order to legislate,” id.
(quoting McGrain v. Daugherty, 273 U.S. 135, 161 (1927)), a
power that “encompasses inquiries into the administration of
existing laws, studies of proposed laws, and ‘surveys of defects
in our social, economic or political system for the purpose of
enabling the Congress to remedy them,’” id. (quoting Watkins,
354 U.S. at 187). Consequently, “[w]hen Congress seeks
information ‘needed for intelligent legislative action,” it
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‘unquestionably’ remains ‘the duty of all citizens to
cooperate.”” Id. at 2036 (quoting Watkins, 354 U.S. at 187).

But “[c]ongressional subpoenas for information from the
President,” the Court explained, “implicate special concerns
regarding the separation of powers.” Id. That does not mean
that “the House must establish a ‘demonstrated, specific need’
for the financial information” it seeks in the subpoenas at issue,
or that it “must show that the financial information is
‘demonstrably critical’ to its legislative purpose.” Id. at 2032
(citations omitted). Those strict standards “would risk
seriously impeding Congress in carrying out its
responsibilities.” Id. at 2033. At the same time, though, it is
not enough for the House to show merely that the President’s
financial information “could potentially ‘relate to’ a
conceivable subject of legislation.” Id. at 2034. “Without
limits on its subpoena powers, Congress could ‘exert an
imperious controul’ over the Executive Branch and aggrandize
itself at the President’s expense, just as the Framers feared.”
Id. (citations omitted).

Accordingly, a “balanced approach is necessary,” one that
“takes adequate account” of “both the significant legislative
interests of Congress and the unique position of the President.”
Id. at 2035 (quotation marks omitted). The Court enumerated
four “special considerations” that should “inform [the]
analysis” of whether “a subpoena directed at the President’s
personal information is ‘related to, and in furtherance of, a
legitimate task of the Congress.”” Id. (quoting Watkins, 354
U.S. at 187).

First, “courts should carefully assess whether the asserted
legislative purpose warrants the significant step of involving
the President and his papers.” Id. Congress “may not rely on
the President’s information if other sources could reasonably
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provide Congress the information it needs in light of its
particular legislative objective.” Id. at 2035-36. Second,
“courts should insist on a subpoena no broader than reasonably
necessary to support Congress’s legislative objective.” Id. at
2036. Third, Congress must “adequately identify] its aims and
explain[] why the President’s information will advance its
consideration of the possible legislation.” Id. Fourth, “courts
should be careful to assess the burdens imposed on the
President by a subpoena.” Id. And those considerations, the
Court observed, are not “an exhaustive list"—"[o]ther
considerations may be pertinent as well.” /d.

The Court remanded the cases before it “for further
proceedings consistent with [its] opinion.” Id.

C.

When the challenge to the Oversight Committee’s
subpoena to Mazars came back to our court after the Supreme
Court’s remand, we requested supplemental briefing from the
parties. Trump v. Mazars USA, LLP, 832 F. App’x 6, 7 (D.C.
Cir. 2020). As an attachment to its brief, the Committee
submitted a 58-page memorandum prepared by Chairman
Cummings’s successor, Chairwoman Carolyn Maloney, which
had been circulated to the Committee’s members in August
2020. Memorandum from Carolyn B. Maloney, Chairwoman,
House Comm. on Oversight & Reform, to Members of the
Comm. on Oversight & Reform (Aug. 26, 2020) [First
Maloney Memorandum], https://tinyurl.com/34by2cpe.

The First Maloney Memorandum set forth the
Committee’s need for the materials encompassed by the
Mazars subpoena in far greater detail than had any previous
communication. The memorandum described “the status of the
Committee’s investigations and potential legislative reforms
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that would be advanced by the Mazars subpoena,” and sought
to “explain[] why the Committee’s subpoena satisfies the
Supreme Court’s new four-factor analysis for evaluating
Congress’s need for the President’s personal information.” /d.
at 1.

According to the Committee, President Trump’s “actions
have exposed glaring weaknesses in current ethics legislation
that threaten the accountability and transparency of our
government.” Id. at 3. And the Committee has “determined
that Mazars is in possession of documents and information
necessary to help the Committee define areas that require
remedial measures and undertake the necessary legislative
reforms.” Id. at 5.

The memorandum  described the Committee’s
investigations as generally “aimed at defining, understanding,
and mitigating presidential conflicts of interest and self-dealing
and enabling the Committee to develop and pass necessary and
effective reforms in presidential ethics and related agency
oversight.” Id. The Committee categorized its ongoing
investigations in “three tracks relating to”: (i) “presidential
conflicts of interest and financial  disclosures”;
(i1) “presidential contracts with the federal government and
potential self-dealing”; and (iii) “presidential adherence to the
Emoluments Clauses” of the Constitution. /d. at 4.

The first track, the “financial disclosures track,” involves
investigation of “President Trump’s federal financial
disclosures to the Office of Government Ethics (OGE), in order
to pass legislation to ensure presidential financial disclosures
include sufficiently detailed information to assess potential
conflicts of interest, close loopholes in the financial disclosure
process, and strengthen OGE.” Id. at 4-5. The second track,
the “GSA lease track,” involves investigation of “President
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Trump’s lease agreement with the General Services
Administration (GSA) for the Trump Old Post Office Hotel, in
order to pass legislation to ensure that GSA administers federal
contracts with the President in a fair and transparent manner,
prevent future presidents from engaging in and maintaining
self-dealing contracts with the U.S. government, and close
loopholes in government contracting.” Id. at 5. The third track,
the “emoluments track,” involves investigation of “President
Trump’s receipt of funds from foreign governments, federal
officials, or state officials through his business holdings,” with
an aim of “passing legislation to prohibit taxpayer funds from
flowing to the President’s businesses, strengthen disclosure
requirements to ensure compliance with the Emoluments
Clauses, enable Congress to identify noncompliance and
conflicts of interest involving foreign governments, and
consider other potential remedies for specific conflicts of
interest as they are identified.” /d.

The First Maloney Memorandum set out in substantial
detail the basis for the Committee’s concerns under each of
those three investigative tracks, the legislative measures under
consideration, and the Committee’s justifications for seeking
the subpoenaed information under each of the four factors
enumerated by the Supreme Court. The memorandum closed
by noting the Committee’s intention to continue its
investigations into “the next Congress, regardless of who holds
the presidency, because the Committee’s goal is to prevent
problems raised by the circumstances of the current President
from being repeated.” Id. at 55. In view of the Committee’s
intent to reissue the subpoena at the beginning of the next
Congress (which was close at hand), and of the Committee’s
reliance on the First Maloney Memorandum (which had not
been considered before), we remanded the case to the district
court for further proceedings consistent with the Supreme
Court’s opinion. 832 F. App’x at 7.
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Although the Committee responded to the Supreme
Court’s decision with a memorandum substantially elaborating
on its explanation of the legislative need for the Mazars
subpoena, the Committee did not reduce the range of
documents encompassed by the subpoena. The two other
House Committees whose subpoenas were also before the
Supreme Court, by contrast, significantly narrowed the scope
of their requests for President Trump’s financial information in
the wake of the Court’s decision. The Financial Services
Committee withdrew its subpoena to Capital One altogether
and indicated its intention to narrow its subpoena to Deutsche
Bank to reach “only records that do not constitute the
President’s information.” Letter from Douglas N. Letter,
General Counsel, U.S. House of Representatives, at 2, Trump
v. Deutsche Bank AG, No. 19-1540 (2d Cir. Aug. 26, 2020).
The Intelligence Committee limited its own subpoena to
Deutsche Bank to reach only the records of key account
holders; reduced the subpoena’s date range; and confined most
of the subpoenaed documents to ones related to “any financial
relationships, transactions, or ties between any of the Covered
Parties and any foreign individual, entity, or government.” See
Memorandum from Adam B. Schiff, Chairman, House
Permanent Select Comm. on Intel., to Members of the
Permanent Select Comm. on Intel. 11-12 (Aug. 25, 2020),
https://perma.cc/JR8G-ZHY 4 [Schiff Memorandum].

D.

On January 3, 2021, shortly after this case returned to the
district court for application of the Supreme Court’s framework
to the Mazars subpoena, the 117th Congress commenced. On
February 23, 2021, Chairwoman Maloney circulated a
memorandum notifying Committee members of her intent to
reissue the Mazars subpoena. Memorandum from Carolyn B.
Maloney, Chairwoman, House Comm. on Oversight &
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Reform, to Members of the Comm. on Oversight & Reform
(Feb. 23, 2021) [Second Maloney Memorandum]. By that
time, President Trump was no longer the sitting President.

In setting forth the basis for reissuance of the Mazars
subpoena, the Second Maloney Memorandum explained that
the Committee would continue its inquiries across the three
investigative tracks in the new Congress. [Id. at 3. The
memorandum stated that “Donald Trump’s unprecedented
actions as President” had “laid bare several apparent
weaknesses and gaps in the laws and regulations governing
presidential financial disclosure, conflicts of interest, and
emoluments.” Id. “The subpoenaed information from
Mazars,” the memorandum observed, would ‘“allow the
Committee and Congress to more fully identify the areas that
need reform and craft appropriate legislation in response.” Id.
The memorandum also incorporated and attached the First
Maloney Memorandum. /Id. at 4. On February 25, 2021, two
days after circulation of the Second Maloney Memorandum,
the Committee reissued the Mazars subpoena without
alteration. Subpoena to Mazars USA, LLP (Feb. 25, 2021)
[2021 Subpoena].

President Trump and the Committee later filed cross-
motions for summary judgment in the district court
proceedings. The district court granted in part and denied in
part each party’s motion. Trump v. Mazars USA LLP, 560 F.
Supp. 3d 47, 51 (D.D.C. 2021). The court first held that it
would consider the First Maloney Memorandum even though
it had been prepared after the original issuance of the subpoena.
Id. at 59-60. The court then rejected the Committee’s
argument that, because President Trump was no longer the
sitting  President, the separation-of-powers concerns
undergirding the Supreme Court’s framework in its Mazars
opinion were no longer applicable. /d. at 64—65. But the court
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set out to apply “the Mazars factors cognizant of the fact that
this case now involves a subpoena directed at a former
President,” which, to the court, called for application of a
measure of reduced scrutiny. /d. at 65—66.

The court then carefully applied that framework to each of
the three investigative tracks relied on by the Committee. The
court’s thoughtful analysis led it to hold that the financial
disclosures track could not justify any portion of the subpoena;
that the GSA lease track could justify the subpoena but only as
to those documents belonging to President Trump himself,
Trump Old Post Office LLC, and the Trump Organization
(which the court viewed to be the only parties associated with
the GSA lease of the Old Post Office site for the Trump
International Hotel); and that the emoluments track could
support the subpoena for all requested documents but only for
the requested years during which President Trump was in
office, 2017-2018. Id. at 66-81.

II.

President Trump and the Committee both appeal from the
district court’s decision. Whereas the district court upheld the
Committee’s subpoena while narrowing its reach to encompass
certain parties and certain years, President Trump and the
Committee press competing all-or-nothing positions in our
court: President Trump contends that the subpoena should be
invalidated in its entirety, and the Committee submits that the
subpoena should be sustained in full.

We review the district court’s summary-judgment decision
de novo. Atlas Air, Inc. v. Air Line Pilots Ass’n, 232 F.3d 218,
222 (D.C. Cir. 2000). We uphold the Committee’s authority to
subpoena President Trump’s financial information, but we
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narrow the scope of the Committee’s subpoena somewhat more
than did the district court.

A.

We begin by addressing our jurisdiction. Because Article
IIT of the Constitution grants federal courts power to resolve
“actual, ongoing controversies,” we lose jurisdiction if a
pending case becomes moot. Planned Parenthood of Wis.,
Inc. v. Azar,942 F.3d 512, 516 (D.C. Cir. 2019). And a case is
moot if intervening events mean that the court’s “decision will
neither presently affect the parties’ rights nor have a more-
than-speculative chance of affecting them in the future.”
Clarke v. United States, 915 F.2d 699, 701 (D.C. Cir. 1990)
(citation omitted).

Generally, the “initial ‘heavy burden’ of establishing
mootness lies with the party asserting a case is moot.”
Honeywell Int’l, Inc. v. Nuclear Regul. Comm ’n, 628 F.3d 568,
576 (D.C. Cir. 2010) (citation omitted). Neither the Committee
nor President Trump suggests on appeal that this case is moot,
so neither, of course, has carried that heavy burden. But we
also “have an ‘independent obligation’ to ensure that appeals
before us are not moot.” Planned Parenthood of Wis., 942 F.3d
at 516 (citation omitted).

When this case was last before us, the 116th Congress was
about to end, and the Committee had expressed its intention to
reissue its subpoena to Mazars in the new Congress. In
remanding the case to the district court, we “express[ed] no
view as to whether this case will become moot when the
subpoena expires” at the end of the 116th Congress. 832
F. App’x at 7.
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The case then returned to the district court, and the
Committee reissued the subpoena without modification.
President Trump did not amend his complaint to challenge the
reissued subpoena. In the parties’ summary-judgment briefing,
they agreed that President Trump’s challenge to the original
subpoena had not become moot. Both parties relied on a House
Rule permitting congressional committees to ‘“act as the
successor in interest” to the committees of a prior Congress in
order to “ensure continuation of” litigation, including by
reissuing subpoenas. House Rule I1.8(¢c); see Trump Mot. for
Summ. J. at 12, Mazars USA LLP, 560 F. Supp. 3d 47 (No. 19-
cv-01136), ECF No. 54; Comm. Cross-Mot. for Summ. J. at
20, Mazars USA LLP, 560 F. Supp. 3d 47 (No. 19-cv-01136),
ECF No. 55.

We agree with the parties that the current Committee’s
ability to act as a successor in interest keeps the dispute over
the original subpoena alive. The House Rule on which the
parties rely permits the current Committee to continue
litigation started during the prior Congress and explicitly
authorizes the Committee to reissue subpoenas as necessary to
extend the litigation. House Rule I1.8(c); see also Comm. on
Judiciary v. Miers, 542 F.3d 909, 912 (D.C. Cir. 2008) (Tatel,
J., concurring); United States v. AT&T Co., 567 F.2d 121, 124
(D.C. Cir. 1977). The present Committee thus can act as the
successor to the prior Committee’s interest in enforcing the
original subpoena, saving the case from mootness
notwithstanding the expiration of the 116th Congress. The
Supreme Court has analogously held that a plaintiff’s death
does not moot a case when his estate as successor can recover
money that would have been owed to him. Consol. Rail
Corp. v. Darrone, 465 U.S. 624, 630 (1984); see Sinito v. U.S.
Dep’t of Just., 176 F.3d 512, 515-16 (D.C. Cir. 1999); see also
Fed. R. Civ. P. 25(d). And insofar as the original subpoena in
this case expired upon the adjournment of the 116th Congress,



17

see United States v. AT&T Co., 551 F.2d 384, 390 (D.C. Cir.
1976), the Committee reissued the same subpoena in the 117th
Congress as part of its effort to act as a “successor in interest”
to enable “continuation of” the litigation. House Rule I1.8(c).

At any rate, even assuming the original subpoena expired
and that had the effect of mooting the challenge, we still would
retain jurisdiction because a mootness exception would govern.
A court can decide an otherwise-moot matter if the dispute is
capable of repetition yet evading review. That mootness
exception applies if “the challenged action was in its duration
too short to be fully litigated prior to its cessation or expiration”
and “there was a reasonable expectation that the same
complaining party would be subjected to the same action
again.” Weinstein v. Bradford, 423 U.S. 147, 149 (1975) (per
curiam). The potential for recurrence must be of the “precise
controversy” between the parties. Planned Parenthood of Wis.,
942 F.3d at 517 (citation omitted).

Those conditions exist here. Assuming the Committee’s
original subpoena expired upon adjournment of the 116th
Congress, that happened before the case could be fully
litigated. Many such disputes would be likely to evade review
given that subpoena litigation might well remain pending at the
end of a two-year session of Congress. And here, there is more
than just a reasonable expectation that the Committee would
reissue the same subpoena. It has already done so. Cf. Am.
Freedom Def. Initiative v. WMATA, 901 F.3d 356, 362 (D.C.
Cir. 2018). In fact, the Committee reissued the exact same
subpoena for the express purpose of preventing this case from
becoming moot.  The “precise controversy” over the
Committee’s subpoena for Mr. Trump’s personal accounting
records thus is capable of repetition yet evading review.
Planned Parenthood of Wis., 942 F.3d at 517 (citation
omitted).
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We have employed similar reasoning in analyzing whether
a challenge to a contempt order for failure to comply with a
grand jury subpoena becomes moot following expiration of the
issuing grand jury. In re Sealed Case, 877 F.2d 976, 981 n.6
(D.C. Cir. 1989). We explained that such challenges fall within
the “capable of repetition but evading review” exception to the
mootness doctrine. A “grand jury’s term and its investigations
are by their very nature of limited and relatively short
duration,” making it difficult to adjudicate contempt issues
before dissolution of the jury. Id. (quoting In re Grand Jury
Proceedings (Larson), 785 F.2d 629, 631 (8th Cir. 1986)); see
also In re Grand Jury Proceeding, 971 F.3d 40, 51, 53 (2d Cir.
2020). The same logic applies to congressional subpoenas. We
thus have jurisdiction to reach the merits of this appeal even if
the challenge to the original subpoena is moot.

B.

Having determined that we retain jurisdiction to consider
President Trump’s challenge to the Committee’s subpoena, we
next consider by which test we should assess whether the
subpoena “is related to, and in furtherance of, a legitimate task
of the Congress.” Mazars, 140 S. Ct. at 2035 (quotations
omitted). One might wonder why that is even a question—after
all, the Supreme Court already set out the framework that
should govern the inquiry in this case and directed us to apply
it on remand.

In the Committee’s view, though, the test prescribed by the
Supreme Court in this case should no longer govern our
analysis. That test, to the Committee, rested on the heightened
separation-of-powers concerns raised by a congressional
subpoena issued to a sitting President. But because President
Trump is now a former President, the Committee argues, a
more relaxed standard should control. The Committee thus
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urges us to set aside the four-factor inquiry set forth by the
Supreme Court in this case and instead weigh “the
Committee’s need for the subpoenaed materials for its
legislative purposes against the limited intrusion on the
Presidency when Congress seeks a former President’s
information.” House Br. 62. The Committee derives that
standard from Nixon v. Administrator of General Services, 433
U.S. 425 (1977), which rejected a former President’s challenge
to a statute enabling the General Services Administration to
take custody of his presidential records. Id. at 430.

We do not accept the Committee’s invitation to abandon
the Supreme Court’s Mazars test in the Mazars case itself.
Whatever may be the appropriate standard when Congress
issues a subpoena to a former President, the subpoena in this
case, when issued, sought a sitting President’s information.
President Trump then brought this challenge while still in
office; that same challenge remains pending; and the subpoena
remains unchanged in all respects. At least in these specific
circumstances, we do not understand that the Mazars test
instantly ceased to apply—and a different standard
immediately took hold—on the day President Trump left
office. The ongoing litigation otherwise remained the same.

True, separation-of-powers interests on the President’s
side of the ledger may be “subject to erosion over time after an
administration leaves office.” Nixon v. GSA4, 433 U.S. at 451.
But as we recently explained, “if there were no limits to
Congress’s ability to drown a President in burdensome requests
the minute he leaves office, Congress could perhaps use the
threat of a post-Presidency pile-on to try and influence the
President’s conduct while in office.” Trump v. Thompson, 20
F.4th 10, 44 (D.C. Cir. 2021). Congress thus could wield the
threat of intrusive post-Presidency subpoenas to influence the
actions of a sitting President “for institutional advantage.”
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Mazars, 140 S. Ct. at 2036. And here, the Committee
specifically made known, while President Trump remained in
office, that the Committee “fully intend[ed] to continue [its]
investigation . . . in the next Congress, regardless of who holds
the presidency.” First Maloney Mem. 55.

We note, lastly, that the person “who holds the
presidency,” President Biden, has not opposed former
President Trump’s efforts to challenge the Committee’s
subpoena. Indeed, the last word of the Executive Branch in this
case, filed in our court on remand from the Supreme Court, was
to argue that the subpoena must be invalidated under the
Mazars test. Brief for the United States as Amicus Curiae at
815, Mazars, 832 F. App’x 6 (No. 19-5142). The
circumstances here thus are unlike those we recently faced in
Trump v. Thompson. There, former President Trump’s attempt
to assert executive privilege to prevent a House Committee
from obtaining presidential records relating to the events of
January 6, 2021, conflicted with President Biden’s considered
judgment that “Congress has demonstrated a compelling need
for [the] documents and that disclosure is in the 