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PER CURIAM.  

Elijah Sheppard appeals the judgment of the United States Court of Appeals for 

Veterans Claims, which affirmed the Board of Veterans’ Appeals decision denying 

service connection for his disabilities because his discharge under other than honorable 

conditions was considered to be under dishonorable conditions for purposes of 

entitlement to veteran’s benefits. Sheppard v. Nicholson, No. 05-2495 (Vet. App. July 5, 

2007).  

The board found that Sheppard had a history of misconduct and was a “continual 

troublemaker.” The board further determined that at his commander’s request, 

Sheppard was furnished an Undesirable Discharge. The board then held this 
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constituted willful and persistent misconduct under 38 C.F.R. § 3.12(d)(4), and 

Sheppard’s discharge for this reason is therefore “considered to have been issued 

under dishonorable conditions” for the purposes of veterans’ benefits. The Court of 

Appeals for Veterans Claims affirmed.  

Whether or not conduct constitutes willful and persistent misconduct is a factual 

determination to which the board correctly applied 38 C.F.R. § 3.12(d).  Because we 

lack authority to review either “a challenge to a factual determination” or “a challenge to 

a law or regulation as applied to the facts of a particular case” absent a constitutional 

issue, 38 U.S.C. § 7292(d)(2), we dismiss the appeal.  


