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CHEN, Circuit Judge.

In 2017, Congress enacted the Veterans Appeals Im-
provement and Modernization Act (AMA) to reform the ad-
ministrative appeals system of the Department of Veterans
Affairs (VA). See Pub. L. No. 115-55, 131 Stat. 1105 (2017)
(codified at scattered sections of 38 U.S.C.). The AMA re-
placed the existing VA appeals system, which had shep-
herded all denials of veteran disability claims through a
one-size-fits-all appeals process. Under the AMA, claim-
ants may now choose between three procedural options in
response to an unfavorable initial decision: (1) filing a sup-
plemental claim based on additional evidence, (2) request-
ing higher-level review within the VA based on the same
evidentiary record, and (3) filing a notice of disagreement
(NOD) to directly appeal to the Board of Veterans Appeals
(Board). Pursuant to its notice-and-comment rulemaking
authority, the VA promulgated a series of regulations to
implement the AMA. See VA Claims and Appeals Modern-
ization, 84 Fed. Reg. 138 (Jan. 18, 2019) (Final Rule). Sev-
eral veterans’ service organizations, a law firm, and an
individual (collectively, Petitioners) filed four separate pe-
titions raising thirteen rulemaking challenges to these reg-
ulations under 38 U.S.C. § 502.1

1 Specifically, Petitioners include: Military-Veter-
ans Advocacy (MVA) in Military-Veterans Advocacy v. Sec’y
of Veterans Affs., Appeal No. 19-1600; National
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Before oral argument, we requested supplemental
briefing on whether Petitioners have standing to challenge
the regulations identified in their petitions. We conclude
that two veterans’ service organizations, MVA and PVA,
have demonstrated associational standing based on
claimed injuries to their members to collectively bring
three of their seven challenges. Because we conclude that
no Petitioner has demonstrated standing to raise any of the
remaining challenges, we dismiss the petitions with re-
spect to those challenges.

The three regulations for which MVA and PVA have
standing to challenge all relate to supplemental claims—
one of the three review lanes established by the AMA. Spe-
cifically, 38 C.F.R. § 14.636(c)(1)(1) limits when a veteran’s
representative may charge fees for work on supplemental
claims; 38 C.F.R. § 3.2500(b) bars the filing of a supple-
mental claim when adjudication of the same claim is pend-
ing before a federal court; and 38 C.F.R. § 3.155 excludes
supplemental claims from the intent-to-file framework.
We hold that all three regulations are invalid for con-
travening the unambiguous meaning of their governing
statutory provisions. Accordingly, we grant-in-part and
dismiss-in-part MVA’s and PVA’s petitions in Appeal Nos.

Organization of Veterans’ Advocates, Inc. (NOVA) and Par-
alyzed Veterans of America (PVA) in Nat’l Org. of Veteran’
Advocates, Inc. v. Sec’y of Veterans Affs., Appeal No. 19-
1680; Carpenter Chartered in Carpenter Chartered v. Sec’y
of Veterans Affs., Appeal No. 19-1685; and Phillip Boyd
Haisley and National Veterans Legal Services Program
(NVLSP) in Haisley v. Sec’y of Veterans Affs., Appeal No.
19-1687. These four appeals were treated as companion
cases for purposes of oral argument. Because they involve
overlapping legal issues and raise rulemaking challenges
to related regulations, we address all four companion cases
in this single opinion.
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19-1600 and 19-1680, and we dismiss the remaining two
petitions in Appeal Nos. 19-1685 and 19-1687 in their en-
tirety.

BACKGROUND
I

Congress enacted the AMA in 2017 to reform the exist-
ing VA administrative appeals system, which was, by all
accounts, “broken,” marked by lengthy delays, and plagued
with a formidable backlog of cases. See H.R. Rep. No. 115—
135, at 5-8 (2017) (“The current backlog for appeals ex-
ceeds 470,000 claims and is growing.”). Under the previous
appeals system, often described as the “legacy system,”2
veteran disability claimants had only one pathway to seek
administrative review of an unsatisfactory initial decision
on their disability claim from the agency of original juris-
diction (AOJ). This one-size-fits-all-claims pathway was
long and complicated, regardless of the extent or nature of
the claimant’s disagreement with the initial decision.
Claimants initiated an appeal by filing a NOD to the AOJ’s
decision, and after an elaborate set of steps, could have
their claim reviewed by the Board.3

2 The legacy system still applies to claims filed be-
fore the AMA effective date.

3 Specifically, under the legacy system, after a vet-
eran submits a claim to the VA, that claim is reviewed by
the AOJ, typically one of the Veterans Benefits Admin-
istration’s (VBA) fifty-six regional offices. J.A. 109. The
AQOJ’s initial decision decides whether the claimant is enti-
tled to compensation and, if so, how much. A claimant who
1s unsatisfied with that initial decision may initiate an ap-
peal within one year of the decision’s notification date by
filing a NOD. J.A. 110. After receiving the NOD, the AOJ
reviews the claim again, and if the disagreement cannot be
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More problematic, however, was the “continuous evi-
dence gathering and readjudication of the same matters”
that caused appeals to “churn” in the system. See S. Rep.
115-126, at 29 (2017) (Jennifer S. Lee, Deputy Under Sec-
retary for Health and Policy Services) (“Veterans and VA
adjudicators are . . . engaged in continuous evidence gath-
ering and repeated readjudication of the same appeal. This
cycle of evidence gathering and readjudication means that
appeals often churn for years between the Board and the
[AOJ] to meet complex legal requirements, with little to no
benefit flowing to the Veteran.”). Because the legacy sys-
tem permitted claimants to submit new evidence at virtu-
ally any time prior to a final Board decision—including at
the Board hearing—nearly half of the appeals before the
Board resulted in a remand to the AOJ for additional de-
velopment and readjudication. The VA, moreover, had a
statutory duty to assist the claimant in obtaining evidence
in support of the appeal throughout the entire appeals pro-
cess. The introduction of new evidence at the Board would

resolved, it issues a statement of the case (SOC) setting
forth the agency’s legal and factual position with respect to
the disagreement. Id. The claimant then has sixty days to
file a “[s]ubstantive [a]ppeal” to the Board (and request a
hearing) by filing a form that provides “specific allegations
of error of fact or law ... related to specific items in the
[SOC].” See § 20.202 (2018). The Board subsequently re-
views the case and can either grant the requested relief,
deny that relief, or remand the case to the AOJ for addi-
tional fact finding and readjudication. J.A. 111. A claim-
ant dissatisfied with the Board’s final decision may
continue an appeal to the United States Court of Appeals
for Veterans Claims (Veterans Court), and beyond the VA
to our court and even to the Supreme Court. Id. Addition-
ally, clear and unmistakable error (CUE), see § 5109A, and
new and material evidence, see § 5108 (2016), claims allow
for review of final judgments.
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often result in a remand to the AOJ for readjudication of
the claim in light of that evidence. Collectively, these fea-
tures resulted in a protracted administrative appeals sys-
tem in which claimants waited “an average [of] five years
for a final decision” from the Board, which was expected to
Iincrease to “an average [of] ten years for a final appeals
decision by the end of 2027.” See H.R. Rep. No. 115-135,
at 5.

As relevant here, the AMA sought to reduce inefficien-
cies of the legacy appeals system by introducing several
statutory reforms. These amendments reflect Congress’s
goal of streamlining the administrative appeals system
while still protecting claimants’ due process rights. See id.
(“To help ensure that veterans receive timely appeals deci-
sions in the future ... [t]he new appeals procedures cre-
ated by this bill would reduce [the] VA’s workload and help
ensure that the process is both timely and fair.”); see also
S. Rep. No. 115-126, at 27 (“[T]he current system allows
for repeated revisions and resubmissions of claims while
maintaining an effective date for benefits based upon the
original filing date of the claim. . .. The proposed changes
are intended to significantly streamline the appeal process,
which would allow appeals to be finalized in a shorter pe-
riod of time with fewer employees.”).

Central to the AMA’s many reforms, claimants may
now choose from three procedural lanes to obtain review of
their claim within one year of the initial decision (in con-
trast to the legacy system’s single pathway for appeal to
the Board). 38 U.S.C. § 5104C(a)(1). Claimants may use
only one lane at a time. § 5104C(a)(2)(A). Each lane has
varying limitations on the submission of new evidence and
the VA’s duty to assist the claimant in obtaining such evi-
dence.

The first lane i1s the filing of a supplemental claim,
which allows a claimant to submit additional evidence to
an AOJ for “readjudication” of the claim.
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§§ 5104C(a)(1)(B), 5108. The second lane is a request for
“higher-level review” made within one year of the AOJ’s de-
cision. §§ 5104B(b)(1)(B), 5104C(a)(1)(A). This lane offers
review of the claim by a higher-level claims adjudicator at
the AOJ that is based on the same evidentiary record as
the initial claim (i.e., the claimant may not submit new ev-
1dence), and the VA has no duty to assist during the review.
§§ 5104B(d), 5103A(e). The third lane is a direct appeal to
the Board,4 which a claimant initiates by filing a NOD
within one year of the AOJ’s initial decision. As with the
legacy appeals system, this lane permits claimants to sub-
mit additional evidence and request a Board hearing, if
they wish. Unlike the legacy system, however, claimants
must specify in the NOD their intention to add to the rec-
ord and submit the additional evidence within a certain
time frame (i.e., within 90 days of the NOD’s filing or the
Board hearing). In another departure from the legacy sys-
tem, wherein the VA’s duty to assist continued while a
claim was on appeal before the Board, the VA has no duty
to assist during a Board appeal under the AMA’s modified
procedures. § 5103A(e).

Should one lane of review prove unsuccessful, claim-
ants may sequentially pursue another lane of review while
maintaining the original effective date of the initial claim,
so long as they “continuously pursue” that claim by select-
Ing an appropriate alternative lane within one year of an
unsatisfactory AOdJ, Board, or Veterans Court decision.
§ 5110(a)(2)—(3). But two consequences arise when the
claim 1s no longer in continuous pursuit—that is, when a
claimant waits more than one year to seek further review
of an unsatisfactory AOdJ, Board, or Veterans Court

4 In contrast to legacy Board appeals, this third lane
eliminates “intermediate and duplicative steps . . . such as
the [SOC] and the Substantive Appeal [form].” S. Rep. No.
115-126, at 30.
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decision. First, at that time, claimants can no longer seek
higher-level review or appeal to the Board but can only file
a supplemental claim. See § 5104C(b). And second, any
award under such a supplemental claim is no longer enti-
tled to the initial claim’s original effective date and will in-
stead be assigned an effective date tied to the supplemental
claim’s date of receipt. § 5110(a)(3).

II

On August 10, 2018, pursuant to its authority under
38 U.S.C. § 501(a) to “prescribe all rules and regulations
which are necessary or appropriate to carry out the laws
administered by the [agency],” the VA published a notice of
proposed rulemaking in the Federal Register inviting the
public to comment on its proposed rules for implementing
the AMA’s reforms. See VA Claims and Appeals Moderni-
zation, 83 Fed. Reg. 39,818 (Aug. 10, 2018) (Proposed Rule).
After receiving comments on the Proposed Rule, the VA
promulgated the Final Rule on January 18, 2019, which
along with the AMA5 became effective on February 19,
2019.

Petitioners subsequently filed four separate petitions
under § 502, collectively raising thirteen rulemaking

5 The amendments under the AMA apply to all
claims for which notice of a decision is provided by the Sec-
retary on or after the later of: (1) the date that is 540 days
after August 23, 2017, and (2) the date that is 30 days after
the Secretary submits to the appropriate committees of
Congress a certification of required resources and a sum-
mary of performance outcomes. See 131 Stat. at 1115. As
the VA submitted the required documentation to Congress
on January 18, 2019, the effective date of the amendments
made by the AMA was February 19, 2019. The date 540
days after the date of enactment of the AMA was February
14, 2019.
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challenges to the validity of several regulations.® Specifi-
cally, Mr. Haisley and NVLSP’s petition challenged 38
C.F.R. §3.105(a)(1)av). MVA’s petition also challenged
§ 3.105(a)(1)(iv) in addition to 38 C.F.R. § 14.636(c)(1)(1)
and 38 C.F.R. § 20.202(c)(2). NOVA and PVA’s petition
challenged 38 C.F.R. § 3.155(b), 38 C.F.R. § 3.156(b), 38
C.F.R. § 3.2500(b), and 38 C.F.R. § 3.2500(d)—(e) and 38
C.F.R. § 20.205(c). And finally, Carpenter Chartered’s pe-
tition raised all but three of the above challenges
(§ 3.105(a)(1)(iv),” § 3.2500(d)—(e) and § 20.205(c), and
§ 14.636(c)(1)(1)) and further raised six additional chal-
lenges, to: 38 C.F.R. § 3.1(p)(1)—(2), 38 C.F.R. § 3.103(c)(2),
38 C.F.R. § 3.151(c)(1)—(2), 38 C.F.R. § 14.636(c)(2)—(3), 38
C.F.R. § 20.202(a), and 38 C.F.R. § 20.800(e).

The government’s opening briefs opposed only
NVLSP’s and Carpenter Chartered’s standing to challenge
the implementing regulations. However, pursuant to our
independent duty to verify standing, we requested supple-
mental briefing from each Petitioner to address “the pre-
cise grounds upon which it asserts standing to make each
of the specific challenges raised by the petition.” See, e.g.,
Order Requesting Suppl. Briefing, No. 19-1600 (Sept. 16,
2020), ECF No. 55, at 1-2. Specifically, we asked

6 The Petitioners presented the thirteen challenges
as follows: (1) 38 C.F.R. §3.1(p)(1)—(2); (2) 38 C.F.R.
§ 3.103(c)(2); (3) 38 C.F.R. § 3.105(a)(1)(iv); (4) 38 C.F.R.
§ 3.151(c)(1)—(2); () 38 C.F.R. §3.155; (6) 38 C.F.R.
§ 3.156(b); (7) 38 C.F.R. § 3.2500(b); (8) 38 C.F.R. § 3.2500
(d)—(e) and 38 C.F.R. §20.205(c); (9 38 C.F.R.
§ 14.636(c)(1)(1); (10) 38 C.F.R. § 14.636(c)(2)—(3); (11) 38
C.F.R. § 20.202(a); (12) 38 C.F.R. § 20.202(c)(2); and (13) 38
C.F.R. § 20.800(e).

7 Shortly before oral argument, Carpenter Char-
tered withdrew its challenge to § 3.105(a)(1)(iv). Peti-
tioner’s Notice, No. 19-1685 (Sept. 25, 2020), ECF No. 52.
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Petitioners to demonstrate the “actual or imminent inju-
ries in fact, which are (a) concrete and particularized, and
(b) traceable to a specific regulation” being challenged. Id.
at 2. We also requested briefing on issues specific to the
precise theory of standing asserted. See, e.g., id. (request-
ing each Petitioner relying on associational standing to
“demonstrate that they have a member that would other-
wise have personal standing to challenge the specific regu-
lations”).

We have jurisdiction under § 502 to “directly review the
validity of both the rulemaking process and the challenged
VA regulations” in the Final Rule. See Paralyzed Veterans
of Am. v. Sec’y of Veterans Affs., 345 F.3d 1334, 1339 (Fed.
Cir. 2003).

DISCUSSION
I. Standing

Before reaching the merits of Petitioners’ challenges,
we must first satisfy our “independent obligation to assure
that standing exists, regardless of whether it is challenged
by any of the parties.” Summers v. Earth Island Inst., 555
U.S. 488, 499 (2009). “[S]tanding is an essential and un-
changing part of the case-or-controversy requirement of
Article III.” Lujan v. Defs. of Wildlife, 504 U.S. 555, 560
(1992). This obligation to assure standing extends to when
a party seeks judicial review of final agency action, as Pe-
titioners do here.

The “irreducible constitutional minimum of standing”
consists of three elements. Id. First, a plaintiff must per-
sonally present an “injury in fact,” meaning “an invasion of
a legally protected interest which i1s (a) concrete and par-
ticularized, and (b) actual or imminent, not conjectural or
hypothetical.” See id. (cleaned up). This requirement en-
sures that the plaintiff has a “personal stake in the out-
come of the controversy.” Warth v. Seldin, 422 U.S. 490,
498 (1975). Second, there must be a causal connection
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between the injury and the conduct complained of—that is,
plaintiff’s injury must be “fairly traceable” to the chal-
lenged “putatively illegal conduct of the defendant,” and
not the result of independent action of some third party not
before the court. See Valley Forge Christian Coll. v. Ams.
United for Separation of Church & State, Inc., 454 U.S.
464, 472 (1982); see also California v. Texas, 141 S. Ct.
2104, 2113-15 (2021) (no causation where plaintiffs’ in-
jury—cost of purchasing health insurance—is not “fairly
traceable” to any “allegedly unlawful [government] con-
duct” because the challenged Patient Protection and Af-
fordable Care Act (ACA) provision mandating health
insurance coverage was rendered “unenforceable” upon
elimination of the tax penalty for noncoverage). Lastly, it
must be “likely” that the injury will be redressable by the
requested relief. Lujan, 504 U.S. at 561; see also Califor-
nia, 141 S. Ct. at 2116 (no standing to challenge unenforce-
able ACA provision where plaintiffs sought only a
declaratory judgment that provision is unconstitutional,
which, by itself, is not an “acceptable Article III remedy”
that can “redress a cognizable Article III injury”).

Petitioners bear the burden of establishing these ele-
ments under the same standard that is applied at the sum-
mary judgment stage. See Phigenix, Inc. v. Immunogen,
Inc., 845 F.3d 1168, 1172-73 (Fed. Cir. 2017) (adopting the
summary judgment burden of production in cases challeng-
ing final agency action). In other words, instead of resting
on “mere allegations,” a plaintiff must set forth by affidavit
or other evidence “specific facts” to adequately support its
contentions. See Lujan, 504 U.S. at 561 (quoting Fed. R.
Civ. P. 56(e)).

With respect to injury in fact, the Supreme Court has
cautioned that “some day’ intentions—without any de-
scription of concrete plans, or indeed even any specification
of when the ‘some day’ will be—do not support a finding
of . .. actual or imminent injury.” Lujan, 504 U.S. at 564
(cleaned up) (no actual or imminent injury where affiants
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merely professed intent to visit endangered species without
concrete plans to do so). Nor can generalized allegations of
harm untethered to the “application of the challenged reg-
ulations” establish a “concrete and particularized” injury.
See Summers, 555 U.S. at 495 (no standing where harm
alleged was “not tied to application of the challenged regu-
lations” and did not identify a particular project subject to
the challenged regulations that would impede petitioner’s
specific and concrete interests); see also Lujan, 504 U.S. at
566—67 (“pure speculation and fantasy” or an “ingenious
academic exercise in the conceivable” is insufficient to es-
tablish injury for standing).

Plaintiffs claiming standing to challenge the validity of
a statute or regulation must generally assert an injury that
1s caused by that statute’s or regulation’s “actual or threat-
ened enforcement, whether today or in the future.” Califor-
nia, 141 S. Ct. at 2114. Where, as here, plaintiffs seek pre-
enforcement review, the Supreme Court has required
plaintiffs to show that “the likelihood of future enforcement
1s ‘substantial.” Id. In other words, while a plaintiff need
not “await the consummation of threatened injury to obtain
preventive relief,” it must demonstrate “a realistic danger
of sustaining a direct injury as a result of the statute’s op-
eration or enforcement” or show that the injury is “cer-
tainly impending.” Biotechnology Indus. Org. v. District of
Columbia, 496 F.3d 1362, 1370 (Fed. Cir. 2007) (citing Bab-
bitt v. United Farm Workers Nat’l Union, 442 U.S. 289, 298
(1979)); see also Massachusetts v. Mellon, 262 U.S. 447, 488
(1923) (plaintiff must demonstrate that “he has sustained
or is immediately in danger of sustaining some direct in-
jury as the result of its enforcement”); Clapper v. Amnesty
Int’l USA, 568 U.S. 398, 409, 414 n.5 (2013) (allegation of
future injury may suffice if threatened injury is “certainly
impending” or there is a “substantial risk” the harm will
occur).

We now turn to Petitioners’ thirteen rulemaking chal-
lenges. All but two of these challenges address regulatory
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provisions concerning procedural and substantive require-
ments for obtaining VA benefits—involving, e.g., initial
claims, administrative review, and CUE claims. The re-
maining two challenges involve regulatory provisions gov-
erning attorneys’ fees for representing claimants in VA
proceedings.

Petitioners consist of several veterans’ service organi-
zations, a law firm, and an individual. Collectively, they
assert numerous theories of associational standing (on be-
half of both veteran and attorney members), organizational
standing, third-party standing, and personal standing. We
address each in turn.

A. Associational Standing

MVA, NOVA, and PVA (collectively, the Associations)
claim associational standing on behalf of their members,
which requires an Association to demonstrate that “(a) its
members would otherwise have standing to sue in their
own right; (b) the interests it seeks to protect are germane
to the [Association’s] purpose; and (c) neither the claim as-
serted nor the relief requested requires the participation of
individual members in the lawsuit.” Hunt v. Wash. State
Apple Advert. Comm’n, 432 U.S. 333, 343 (1977). The As-
sociations assert different theories of associational stand-
ing on behalf of both their veteran members and their
attorney members.

We note, as an initial matter, that as to Hunt’s second
and third prongs, the parties’ only dispute is whether
NOVA (and no other Petitioner) satisfies the second prong
of associational standing—i.e., whether the interests
NOVA seeks to protect are germane to its purpose. The
government argues that NOVA’s petition is not germane to
the purposes enumerated in its bylaws, which are focused
on ensuring that its members, as advocates, offer informed
representation to veterans seeking benefits from the VA.
Resp’t Suppl. Br. (No. 19-1680) at 12—13. This court, how-
ever, recently resolved this dispute in NOVA’s favor in
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National Organization of Veterans’ Advocates, Inc. v. Sec-
retary of Veterans Affairs, where we explained that NOVA’s
purpose is not as narrow as the government contends and
more generally relates to “helping veterans obtain fair com-
pensation for their claims”—which is “precisely the inter-
est NOVA now seeks to protect in challenging” these rules.
981 F.3d 1360, 1371 (Fed. Cir. 2020) (en banc) (NOVA). Ac-
cordingly, we conclude that the Associations satisfy the sec-
ond and third prongs of associational standing. Below, we
address only Hunt’s first prong as to the Associations’ vet-
eran and attorney members.

1. Hunt’s First Prong: Veteran Members

The Associations make six rulemaking challenges8 as-
serting associational standing on behalf of their veteran
members, relying on Disabled American Veterans v. Gober,
234 F.3d 682 (Fed. Cir. 2000) (DAV). DAV held, in relevant
part, that petitioner NOVA had satisfied Hunt’s first prong
of associational standing because “NOVA includes at least
one veteran as a member,” and all veterans are “personally
affected by the [challenged] rules,” which impact their abil-
ities to bring CUE claims. See id. at 689. Notably, DAV
did not require NOVA to identify a specific veteran member
that presented an injury that is actual or imminent, con-
crete, particularized, and fairly traceable to the challenged
CUE rules.

Shortly after oral argument occurred in this case, how-
ever, this court, sitting en banc in NOVA, partially over-
ruled DAV insofar as “it held that [standing] can be

8 (1) §3.105(@)(D)av);  (2)  §20.202(0(2); (3)
§ 3.2500(b); (4) § 3.2500 (d)—(e) and § 20.205(c); (5) § 3.155;
and (6) § 3.156(b). The Associations assert associational
standing to challenge § 14.636(c)(1)(1)) only on behalf of
their attorney members, discussed infra, not their veteran
members.
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established solely on the basis of NOVA member veteran
status without identification of an individual affected
member, the nature of [the] claimed injury, and the rea-
sons that the challenged interpretive rule would adversely
affect [that] member.” 981 F.3d at 1369. Instead, an or-
ganization challenging VA rulemaking based on associa-
tional standing must show that it has at least one veteran
member with an actual or potential claim that could be af-
fected by the challenged rule. See id. at 1369-70.

As applied here, we begin our associational standing
analysis by asking whether at least one Association has at
least one veteran member with an actual or potential claim
that could be affected by the challenged rules at issue. In
response to our request for supplemental briefing on this
1ssue, the Associations submitted evidence in the form of
signed declarations by some of their members. For the rea-
sons below, we conclude that PVA has met its burden as to
Hunt’s first prong for only two of the six rulemaking chal-
lenges.

First, § 3.2500(b) bars claimants from filing a supple-
mental claim based on new and relevant evidence while ju-
dicial review of their initial claim is pending on appeal in
federal court. Clarence Noble, a PVA member and veteran,
appealed the denial of his initial benefits claim to federal
court, and while that appeal was pending, received new
and relevant evidence he sought to submit in a supple-
mental claim. Under § 3.2500(b), however, Mr. Noble was
barred from filing a supplemental claim because of his
pending judicial appeal, thereby preventing him from
timely applying for (and receiving) benefits based on this
new evidence.

Second, § 3.155 excludes supplemental claims from the
intent-to-file framework, which, by contrast, continues to
apply to initial claims. Under this rule, a claimant filing a
supplemental claim cannot rely on a preliminary submis-
sion to serve as an effective date placeholder. Stephen C.
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Schwenker, a PVA member and veteran of the United
States Air Force, submitted his intent to file a supple-
mental claim, which the VA received on July 24, 2018.
Mr. Schwenker believed he had one year from that date to
gather the evidence necessary to demonstrate service-con-
nection for his multiple sclerosis claim. While he was even-
tually awarded service-connection, the effective date of his
award was September 17, 2019 (presumably, the day his
formal supplemental claim was received), rather than July
24, 2018. Section 3.155 thus deprived him of an earlier ef-
fective date (and, as a result, additional benefits) based on
the date of his intent-to-file submission.

Accordingly, we conclude that the facts alleged as to
Mr. Noble and Mr. Schwenker establish that these PVA
veteran members suffered an injury in fact that is fairly
traceable to the alleged shortcomings of the challenged reg-
ulations, see Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547
(2016), and as a result, PVA has associational standing on
behalf of its veteran members to challenge § 3.2500(b) and
§ 3.155, see NOVA, 981 F.3d at 1370. Moreover, this evi-
dence is in the form of signed member declarations setting
forth specific facts, which is sufficient to meet the summary
judgment burden of production applied to direct challenges
of agency action. See id. (citing Phigenix, 845 F.3d at 1172—
73, and Lujan, 504 U.S. at 561).

By contrast, the allegations pertaining to the four re-
maining challenges are too vague or speculative to estab-
lish an injury in fact. The allegations with respect to
§ 20.202(c)(2) and § 3.156(b), for example, fail to identify
any particular veteran member who has presented an ac-
tual or imminent harm as a result of these regulations.
NOVA and PVA also challenge § 3.2500(d)—(e) and
§ 20.205(c), which collectively limit a claimant’s options for
switching administrative review lanes more than a year af-
ter the initial decision. But the declarants merely allege
that they are currently pursuing one form of administra-
tive review and speculate that they may want to switch to
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another lane of administrative review at some point in the
future. While standing may be predicated on future harm,
these declarations express nothing more than “some day’
intentions,” which fail to demonstrate that a particular vet-
eran member faces “actual or imminent injury” if foreclosed
from switching lanes after one year. See Lujan, 504 U.S.
at 564.

Lastly, MVA challenges § 3.105(a)(1)(iv), which pre-
cludes a change in law (e.g., a change in the interpretation
of a statute) from serving as the basis for a CUE claim. The
only affected veteran member MVA specifically identifies
1s Michael Hodge, who is a Blue Water Navy veteran. Such
veterans were previously ineligible for benefits based on a
statutory interpretation that was later overturned in Pro-
copio v. Wilkie, 913 F.3d 1371 (Fed. Cir. 2019) (en banc).
Based on this new statutory interpretation, Mr. Hodge
filed a CUE claim seeking revision of the pre-Procopio VA
decision that denied his original claim for benefits in 2010.
But the VA, citing § 3.105(a)(1)(iv), purportedly disre-
garded Mr. Hodge’s CUE claim and, instead, required him
to file a supplemental claim. One difference between a sup-
plemental claim and a CUE claim pertains to the claim’s
original effective date: While a successful CUE claim pro-
vides benefits retroactive to the effective date of the claim-
ant’s original claim, a supplemental claim filed more than
one year after the initial decision generally provides no ret-
roactive benefits and is effective only as of the date the sup-
plemental claim itself is filed. See § 5110(a)(3).

But as MVA concedes, Congress has already provided
Blue Water Navy veterans with the relief they would have
obtained had their CUE claim been allowed to proceed. See
Pet’r Suppl. Br. (No. 19-1600) at 4 n.1. The Blue Water
Navy Vietnam Veterans Act, Pub. L. No. 116-23, 133 Stat.
966 (2019) (codified at scattered sections of 38 U.S.C.), al-
lows such veterans to receive retroactive effective dates for
finally denied claims reconsidered and granted under the
new law. Because the Act provides Blue Water Navy
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veterans with the same benefits that they otherwise would
have received under the CUE pathway, we discern that as
to Mr. Hodge, MVA failed to sufficiently present an actual
or imminent harm fairly traceable to § 3.105(a)(1)(iv). We
therefore conclude that Mr. Hodge lacks personal standing
to challenge this regulation, and MVA cannot claim associ-
ational standing on his behalf.

2. Hunt’s First Prong: On Behalf of Attorney Members

The Associations also claim associational standing on
behalf of their attorney members to make two sets of rule-
making challenges: the same six challenges to rules gov-
erning a veteran’s claim for benefits addressed in the
previous section (supra §I1.A.1), and a challenge to
§ 14.636(c)(1)(1), which limits when attorneys’ fees may be
charged for work on veterans’ benefits proceedings. Be-
cause we have previously concluded that PVA has standing
on behalf of its veteran members to make two of these chal-
lenges (the challenges to § 3.2500(b) and § 3.155), we only
address the Associations’ arguments as to the remaining
four challenges, to: (1) § 3.105(a)(1)(v); (2) § 20.202(c)(2);
(3) § 3.2500 (d)—(e) and § 20.205(c); and (4) § 3.156(b). We
also address the Associations’ arguments as to
§ 14.636(c)(1)().

With respect to the four challenges addressed above,
the Associations argue that their attorney members are in-
jured because these rules make it more difficult for their
veteran clients to obtain benefits, which, in turn, “dimin-
ish[es] the contingency fees [attorneys] will be able to earn”
under such rules. Pet’rs Suppl. Br. (No. 19-1680) at 8. The
Associations contend that both this court and the Supreme
Court have already recognized that “these sorts of direct
economic injuries to lawyers are adequate injury in fact to
meet the constitutional minimum of Article III standing.”
Id. at 11 (citing Caplin & Drysdale, Chartered v. United
States, 491 U.S. 617, 623 n.3 (1989); Kowalski v. Tesmer,
543 U.S. 125, 129 n.2 (2004); and Willis v. Gouvt
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Accountability Off., 448 F.3d 1341, 1348 (Fed. Cir. 2006)).
For the reasons below, we decline to find the Associations
have associational standing on behalf of their attorney
members to make these four challenges, which concern the
benefits that claimants can receive and not the contingency
fees that their attorneys can recover.

As an 1nitial matter, all three of the Associations’ cited
cases involve third-party standing, and not associational
standing. In third-party standing, an attorney seeks to as-
sert a legal right belonging to a third party—i.e., the attor-
ney’s client—based on a close attorney-client relationship
and the client’s inability to assert its own rights. See Kow-
alski, 543 U.S. at 130. The Associations’ proposed theory
of associational standing, on the other hand, purports to
assert a legal right to fees belonging to their attorney mem-
bers, such that those members “would otherwise have
standing to sue in their own right.” See Hunt, 432 U.S. at
343. We are unaware of any binding authority recognizing
that attorneys have a “legally protected interest” in safe-
guarding their fees against regulations that govern a cli-
ent’s benefits claim; nor have we seen a case holding that
attorneys personally have standing to challenge such reg-
ulations in their own right. To decide otherwise would lead
to the peculiar conclusion that an attorney has personal
standing (and the service organization to which the attor-
ney belongs has associational standing) to raise a rulemak-
ing challenge whenever an agency promulgates a
regulation that could negatively impact a client’s ability to
obtain benefits.

Even setting aside the fundamental distinctions be-
tween third-party standing and associational standing, the
Associations’ cited cases are readily distinguishable. Both
Caplin and Willis, for instance, emphasize the petitioner’s
certainty of recovery in establishing injury in fact based on
attorneys’ fees. Caplin concluded that a law firm asserting
third-party standing on behalf of its client had established
an injury in fact fairly traceable to the challenged action
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because the action prevented the firm from collecting a fee
to which it was “almost certainly” entitled. See 491 U.S. at
623 n.3 (“[T]here can be little doubt that petitioner’s stake
i $170,000 of the forfeited assets—which it would almost
certainly receive if the Sixth Amendment claim it advances
here were vindicated—is adequate injury in fact to meet
the constitutional minimum of Article III standing.”).
Likewise, in Willis, the outcome of the proceedings had al-
ready been adjudicated in the client’s favor, and the attor-
ney was undisputedly entitled to fees as a result. See 448
F.3d at 1348. This certainty is especially important where,
as here, “[petitioner] is not himself the object of the govern-
ment action ... he challenges” because standing is “sub-
stantially more difficult to establish.” Lujan, 504 U.S. at
561-62. Under such circumstances, standing hinges on the
“unfettered choices made by independent actors not before
the courts and whose exercise of broad and legitimate dis-
cretion the courts cannot presume either to control or to
predict.” Id. at 562. Petitioners, then, bear the burden to
“adduce facts showing that those choices have been or will
be made in such a manner as to produce causation and per-
mit redressability of injury.” Id.

Here, however, the Associations’ allegations lack the
certainty of recovery demonstrated in Caplin and Willis
and, instead, are based on mere speculation that the chal-
lenged rules will preclude their clients from obtaining ben-
efits that they otherwise could have filed for and might
have been awarded, which, in turn, would “diminish” their
contingency fees. NOVA and PVA, for instance, challenge
§ 3.156(b)—which governs the submission of new and ma-
terial evidence while a claim is pending under the legacy
system—yet fail to identify a single attorney member with
a client subject to this rule, let alone a concrete and specific
set of circumstances that would lead to diminished fees.
See Pet’rs Suppl. Br. (No. 19-1680) at 10 (“[SJome NOVA
members reasonably expect to represent veterans harmed
by the elimination of effective date protection for such
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evidence.” (emphasis added)). MVA challenges
§ 20.202(c)(2) but, at most, asserts that this rule has dis-
suaded its attorneys from taking on clients they feel are
likely to receive denials. See Pet’r Suppl. Br. (No. 19-1600)
at Tab 3, Decl. of Robin Hood 9 4 (asserting that
§ 20.202(c)(2) has caused him to “turn down [claimants]
that [have] chosen a [Board] lane that does not let them
adequately develop their claim and [are] fore-
closed . . . from amending their choice” because the “claim-
ant will most likely get a denial and [he] won’t be able to
earn any fees on a denial”). Similarly, for § 3.2500(d)—(e)
and § 20.205(c), which limit switching of administrative re-
view options after one year, NOVA and PVA allege that an
attorney member represents a client who originally se-
lected one lane but, because of this rule, is unable to switch
into a potentially faster lane without losing his effective
date. See Pet’rs Suppl. Br. (No. 19-1680) at Tab 3, Decl. of
Robert Chisholm § 8. But these alleged facts fail to estab-
lish that the rule presents a concrete threat of diminished
attorneys’ fees and, at best, merely indicate a possible de-
lay in when the client receives benefits. Accordingly, even
if diminished attorneys’ fees can suffice as an injury in fact
In some instances, the Associations’ allegations as to these
challenged regulations are simply too speculative.

As for § 3.105(a)(1)(iv), which excludes a change in ju-
dicial interpretation as a basis for CUE, MVA contends
that this rule precludes its Blue Water Navy veteran cli-
ents from filing Procopio-based CUE claims, leaving them
with only supplemental claims as a route for administra-
tive review. This purportedly harms its attorneys because
§ 14.636 precludes them from recovering any fees for the
majority (if not all) of their work on such supplemental
claims. See Pet’r Suppl. Br. (No. 19-1600) at Tab 1, Decl.
of John B. Wells § 7. We decline to subscribe to this theory
of standing for several reasons. As a threshold matter, we
recently addressed and rejected a similar challenge to the
validity of this regulation in George v. McDonough, 991
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F.3d 1227 (Fed. Cir. 2021) (holding that CUE cannot arise
from a subsequent change in interpretation of law by the
agency or judiciary). Having already resolved the merits of
MVA'’s challenge to § 3.105(a)(1)(iv), we decline to hold that
it has standing based on a potential loss of attorneys’ fees,
given that “an ‘interest in [attorneys’] fees is insufficient to
create an Article III case[-]or[-]controversy where none ex-
ists on the merits of the underlying claim.” See Thole v.
U.S. Bank N.A., 140 S. Ct. 1615, 1619 (2020) (quoting
Lewis v. Cont’l Bank Corp., 494 U.S. 472, 480 (1990)); see
also Vermont Agency of Nat. Res. v. United States ex rel.
Stevens, 529 U.S. 765, 773 (2000) (“[A]ln interest that is
merely a ‘byproduct’ of the suit itself cannot give rise to a
cognizable injury in fact for Article III standing pur-
poses.”). We also observe that MVA’s alleged injury to its
attorneys’ ability to recover fees for supplemental claims is
not directly caused by § 3.105(a)(1)(iv) but rather § 14.636,
which MVA also challenges. Thus, even assuming that
MVA has established a concrete injury in fact, it has none-
theless failed to demonstrate that this injury is “directly
traceable” to the specific rule being challenged. See Cali-
fornia, 141 S. Ct. at 2117; see also Summers, 555 U.S. at
495 (no standing where harm alleged was “not tied to ap-
plication of the challenged regulations”).

Moreover, far from approving the fee-based theory of
injury that the Associations advance here, Kowalski care-
fully “assume[d], without deciding” that petitioners’ allega-
tions regarding economic injury as to their diminished fees
were “sufficient” to demonstrate injury in fact. See 543
U.S. at 129 n.2 (emphasis added); id. at 129 (“In this case,
we do not focus on the constitutional minimum of standing,
which flows from Article III's case-or-controversy require-
ment. Instead, we shall assume the attorneys have satis-
fied Article III and address the alternative threshold
question whether they have standing to raise the rights of
others.” (cleaned up)). Accordingly, the Associations’ cited
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cases fail to support standing on behalf of their attorney
members.?

Lastly, we address MVA’s claimed standing to chal-
lenge § 14.636(c)(1)(1). Unlike the other four challenges at
issue, this rule directly affects attorneys’ fees—by restrict-
ing fees for work performed on supplemental claims filed
more than a year after the initial decision, but not for any
other type of claim. Looking to the specific facts alleged,
we find them sufficient to establish constitutional stand-
ing. Specifically, John B. Wells, an MVA member and at-
torney, alleges that, under this rule, he personally was
denied “over $50,000 in fees . . . for work [performed on] a
supplemental claim older than one year.” We thus hold

9 Even if we were to conclude that the Associations
have constitutional standing to challenge these regulations
on behalf of their attorney members, we are skeptical that
these members would fall within the class whom Congress
has authorized to seek review under the Administrative
Procedure Act (APA). See Lexmark Int’l, Inc. v. Static Con-
trol Components, Inc., 572 U.S. 118, 127 (2014) (clarifying
that the zone-of-interests analysis asks the statutory ques-
tion of whether a “legislatively conferred cause of action en-
compasses a particular plaintiff’s claim”). While the zone-
of-interests test is not especially demanding, the Associa-
tions’ grievance of diminished attorneys’ fees appears to be
“so marginally related to or inconsistent with the purposes
implicit in the statute that it cannot reasonably be as-
sumed that Congress intended to permit the suit.” Clarke
v. Sec. Indus. Ass’n, 479 U.S. 388, 399—400 (1987). Nothing
in the relevant AMA statutory provisions speaks to or even
suggests that Congress intended to authorize attorneys to
challenge these rules to protect their fees; instead, these
provisions were “obviously enacted to protect the interests
of” veterans and the VA itself, not attorneys. See Lujan v.
Nat’l Wildlife Fed’n, 497 U.S. 871, 883 (1990).
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that MVA has associational standing on behalf of its attor-
ney members to challenge the validity of this regulation.

B. Organizational Standing

Petitioners NVLSP, MVA, NOVA, and PVA (collec-
tively, the Organizations) next claim that they have organ-
izational standing in their own right (and not on behalf of
their members) to make the seven rulemaking challenges
discussed above. Because we previously concluded that
PVA and MVA collectively have standing to make three of
these challenges, we only address the Organizations’ argu-
ments as to the remaining four challenges, to: (1)
§ 3.105(a)(1)(1v); (2) § 20.202(c)(2); (3) § 3.2500 (d)—(e) and
§ 20.205(c); and (4) § 3.156(b).

Organizational standing, like any other theory of
standing, requires an Organization to demonstrate the
three elements of injury in fact, causation, and redressabil-
ity. See Friends of the Earth, Inc. v. Laidlaw Env’t Seruvs.
(TOC), Inc., 528 U.S. 167, 180-81 (2000). To prove an in-
jury in fact, an Organization must establish a “concrete and
demonstrable injury to the [O]rganization’s activities”—
such as a “perceptibl[e] impair[ment]” of the Organization’s
mission—“with the consequent drain on the [O]rganiza-
tion’s resources.” See Havens Realty Corp. v. Coleman, 455
U.S. 363, 379 (1982).

In the present case, the Organizations claim that the
challenged rules purportedly make it more difficult for vet-
erans to obtain benefits, thereby frustrating the Organiza-
tions’ general purpose of helping veterans obtain benefits
and draining their resources on educational guidance. We
conclude that this asserted harm does not satisfy the Ha-
vens standard for organizational standing.

Demonstrating a concrete organizational injury re-
quires more than showing a “setback to [an] organization’s
abstract social interests.” Id. at 379. The injury thus can-
not be merely ideological, meaning that damage to the
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“special interest” of an organization does not qualify as an
injury in fact; otherwise, “there would appear to be no ob-
jective basis upon which to disallow a suit by any other
bona fide ‘special interest’ organization, however small or
short-lived.” Sierra Club v. Morton, 405 U.S. 727, 738
(1972); see also Food & Water Watch, Inc. v. Vilsack, 808
F.3d 905, 919 (D.C. Cir. 2015) (FWW) (“An organization
must allege more than a frustration of its purpose because
frustration of an organization’s objectives ‘is the type of ab-
stract concern that does not impart standing.” (quoting
Nat’l Taxpayers Union, Inc. v. United States, 68 F.3d 1428,
1433 (D.C. Cir. 1995))).

As our sister court, the D.C. Circuit, has explained, al-
legations that “the defendant’s conduct perceptibly im-
paired the organization’s ability to provide services,” such
as when “the defendant’s conduct causes an ‘inhibition of
[the organization’s] daily operations,” suffice to establish a
concrete injury to an organization’s interest. FWW, 808
F.3d at 919 (quoting PETA v. U.S. Dep’t of Agric., 797 F.3d
1087, 1094 (D.C. Cir. 2015)). Moreover, the consequent
“drain” on resources must go beyond normal operating
costs—that is, an organization does not suffer an injury in
fact where it “expend|[s] resources to educate its members
and others” unless doing so subjects the organization to
“operational costs beyond those normally expended.” Nat’l
Taxpayers Union, 68 F.3d at 1434; see also Nat’'l Ass’n of
Home Builders v. EPA, 667 F.3d 6, 12 (D.C. Cir. 2011) (or-
ganization’s expenditures must be for “operational costs be-
yond those normally expended to carry out its advocacy
mission”). An organization’s use of resources for litigation,
investigation in anticipation of litigation, or advocacy are
likewise insufficient to give rise to an Article III injury.
FWW, 808 F.3d at 919.

Havens itself is instructive on this point. There, the
organization’s (HOME) purpose was to provide clients with
equal opportunity housing opportunities and information,
pursuant to a federal law that provided a legal right to
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truthful, nondiscriminatory housing information. HOME
claimed organizational injury when a real estate company,
Havens Realty, engaged in unlawful racial steering prac-
tices, which directly unraveled and frustrated HOME’s
nondiscriminatory counseling and referral services, requir-
ing it to expend additional resources to counteract Havens
Realty’s misinformation. 455 U.S. at 379; see also PETA,
797 F.3d at 1100 (Millett, J., dubitante) (“Put simply, what
HOME used its own resources, information, and client base
to build up, Havens Realty’s racist lies tore down. That is
the type of direct, concrete, and immediate injury that Ar-
ticle III recognizes.”).

Here, the Organizations’ allegations are insufficient to
satisfy the Havens test. What the Organizations describe
falls short of a “perceptibl[e] impair[ment]” to their conduct
of daily operations or to advancing their purpose and mis-
sion of providing services. The challenged rules, as dis-
cussed, merely seek to streamline procedures for filing and
obtaining administrative review of benefits claims, not di-
rectly foreclose claimants from obtaining benefits; nor can
1t be argued that these rules impair or unwind the Organ-
izations’ efforts in counseling and representing veterans in
the benefits process (or otherwise block the Organizations’
efforts to carry out their missions). As for the purported
drain on the Organizations’ resources, expenditures on ed-
ucational programs to inform veterans of the governing
regulatory provisions are merely part of the ordinary
course of the Organizations’ operations. For these reasons,
we decline to conclude that NVLSP, MVA, NOVA, and PVA
have organizational standing to challenge these rules.

C. Third-Party Standing and Personal Standing
1. Mr. Haisley and NVLSP

Mr. Haisley and NVLSP filed a joint petition challeng-
ing the validity of a single regulation, § 3.105(a)(1)(iv), per-
taining to the scope of CUE. Mr. Haisley argues that he
has personal standing to challenge this regulation as a
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Blue Water Navy veteran. We already addressed and re-
jected this argument with respect to MVA’s challenge to
this same regulation, and we do so again here.

Mr. Haisley also separately argues personal standing
based on his plans to allege CUE with respect to the Re-
gional Office’s decision on his claim for prostate cancer.
Specifically, he contends that he was initially awarded a
100% disability rating for this claim in June 2016 while he
had “active malignancy,” which was then lowered to 20%
in March 2020 after he had completed cancer treatment
and was left with “residual complications of prostate can-
cer.” See Pet’rs Suppl. Br. (No. 19-1687) at Tab 1, Decl. of
Phillip B. Haisley 4 3. We decline to find standing on these
facts. When Mr. Haisley’s declaration was filed, the rat-
ings decision lowering his disability rating to 20% was still
nonfinal. We find it difficult to understand why Mr. Hais-
ley would purportedly let that decision become final to pur-
sue a CUE claim, instead of timely initiating
administrative review within one year based on the alleged
error. Second, and more importantly, based on the specific
facts alleged, if Mr. Haisley were to file a CUE claim, it ap-
pears that it would be based on an erroneous application of
the ratings schedule, and not a change in judicial interpre-
tation as addressed by § 3.105(a)(1)(iv). For these reasons,
we conclude that Mr. Haisley fails to establish personal
standing to challenge this regulation.

Next, NVLSP argues that it has third-party standing
to challenge the CUE regulation. Third-party standing re-
quires a Petitioner to demonstrate that (1) it has suffered
an injury in fact giving it a sufficiently concrete interest in
the outcome of the issue in dispute and otherwise satisfies
Article III’s case-or-controversy requirement; (2) it has a
“close” relationship with the third party that possesses the
right being asserted; and (3) there exists some “hindrance”
to that third party’s ability to protect its own interests.
Kowalski, 543 U.S. at 130. Here, NVLSP alleges it has
third-party standing because it “currently represents”
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unnamed veterans before the Veterans Court “who seek re-
view of a [Board] decision that rejected the argument that
the challenged final agency decision contains CUE.” See
Pet’rs Suppl. Br. (No. 19-1687) at Tab 2, Decl. of Barton F.
Stichman § 5. We disagree.

NVLSP does not identify a single veteran with whom it
has a close relationship who has had the CUE rule applied
to them, or who has an imminent, “substantial risk” of hav-
ing the rule applied to them. Nor do NVLSP’s allegations
specify if the CUE argument these veterans seek to ad-
vance is premised on a change in judicial interpretation, as
specified in the challenged regulation. But even aside from
these issues, it is unclear what injury in fact NVLSP suf-
fers that shows it has a personal stake in the outcome of a
challenge to this regulation. NVLSP first relies on organi-
zational injury—an argument which we have already con-
sidered and rejected above. Next, citing United States
Department of Labor v. Triplett, 494 U.S. 715 (1990),
NVLSP argues that advocates have standing to challenge
restrictions preventing them from pursuing desired rela-
tionships with claimants and, here, the CUE rule purport-
edly restricts its ability to represent certain veterans
whose claims are excluded from the scope of CUE. Pet’rs
Suppl. Br. (No. 19-1687) at 8-9. But Triplett (and similar
cases in this line) addressed enforcement of a fee restriction
statute that applies directly “against the litigant [i.e., ad-
vocate]” and “prevents a third party from entering into a
relationship with the litigant ..., to which relationship
the third party has a legal entitlement,” i.e., “due process
right to obtain legal representation.” 494 U.S. at 720 (em-
phasis added); Kowalski, 543 U.S. at 131 (explaining that
Triplett “falls within that class of cases where we have al-
lowed standing to litigate the rights of third parties when
enforcement of the challenged restriction against the liti-
gant would result indirectly in the violation of third parties’
rights”). Here, however, the challenged regulation applies
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to the third-party claimant’s CUE claim, and not to the at-
torney or to the attorney’s relationship with the claimant.

Turning to the hindrance prong of third-party stand-
ing, NVLSP argues that claimants face significant obsta-
cles to bringing suit in their own right due to the difficulties
of navigating the VA administrative system. Pet’rs Suppl.
Br. (No. 19-1687) at 13-14 (citing Rosinski v. Wilkie, 31
Vet. App. 1, 10 (2019)). But the generic obstacle NVLSP
describes would purportedly hinder all veterans from pro-
tecting their interests with respect to any VA regulation
and fails to demonstrate how any of its clients are hindered
from challenging the CUE regulation at issue. Kowalski,
moreover, rejected a similar argument that indigent crim-
inal defendants are generally hindered from advancing
their own constitutional rights because they are unable to
navigate the appellate process pro se. See 543 U.S. at 132.
While an attorney would be valuable to veterans challeng-
ing the validity of the CUE regulation, we do not think that
the lack of an attorney here is the type of hindrance neces-
sary to allow another to assert the claimant’s rights, par-
ticularly in view of Kowalski’s finding that even pro se
criminal defendants were not hindered enough for third-
party attorney standing. See id.; see also In re Stanley, 9
Vet. App. 203, 213 (1996) (“VA claimants do not face the
type of obstacles to bringing their own challenges that or-
dinarily weigh in favor of finding third-party-rights stand-
ing.”). Additionally, NVLSP’s clients appear to have
representation to advance their interests—NVLSP itself.

2. Carpenter Chartered

Lastly, Carpenter Chartered, a law firm, asserts both
personal standing and third-party standing on behalf of its
clients. Its petition makes all but three of the challenges
addressed above (§ 3.105(a)(1)(iv), § 3.2500(d)—(e) and
§ 20.205(c), and § 14.636(c)(1)(1)), and also raised six addi-
tional challenges, to: § 3.1(p)(1)—(2), §3.103(c)(2),
§ 3.151(c)(1)—(2), §14.636(c)(2)—(3), §20.202(a), and
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§ 20.800(e), mostly pertaining to the procedures and sub-
stance of claim filings and administrative review, with the
exception of § 14.636(c)(2)—(3), which governs attorneys’
fees.

Carpenter Chartered’s theory of personal standing
bears similarities to organizational standing; as a law firm
specializing in VA benefits law, it urges that it should be
treated like a veterans’ service organization. Carpenter
Chartered also cites Rosinski, 31 Vet. App. 1, as purport-
edly establishing that law firms may have personal stand-
ing to challenge regulations such as those at issue here. We
decline to conclude that a law firm has personal standing
to challenge these rules for reasons similar to those already
expressed for associational standing on behalf of attorney
members. Carpenter Chartered has failed to establish how
it suffers an injury in fact as a result of the challenged
rules—especially where none of those rules (save for one)
implicates attorneys. The one exception for which we
might have found personal standing is § 14.636(c)(2)—(3),
governing attorneys’ fees for claims assessed under prior
versions of § 5904(c)(1). Carpenter Chartered contends
that § 5904(c)(1) as amended under the AMA must apply
to all claims regardless of when a decision issued, and that
§ 14.636(c)(2)—(3), which limit the applicability of amended
§ 5904(c)(1) to claims with a decision issued on or after the
AMA'’s effective date, are invalid. Pet’r Br. (No. 19-1685)
at 42—-45. Yet Carpenter Chartered merely alleges by dec-
laration that these regulations will harm both the firm and
its clients—it fails to point to an example claim in which it,
under its interpretation, could receive retroactive effect or
allege any specific facts demonstrating how this rule may
cause such injury. We therefore decline to find personal
standing here.

Finally, Carpenter Chartered claims that it has third-
party standing on behalf of its veteran clients and, to that
end, submits several signed declarations from those cli-
ents. But as we explained for NVLSP’s third-party
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standing argument, we reject this theory for at least the
reason that Carpenter Chartered has failed to establish
that its clients are hindered from bringing suit in their own
right. This rings especially true as each and every one of
Carpenter Chartered’s declarants avers that he is a client
of Carpenter Chartered and would have pursued an action
in his own right, if requested. See, e.g., Pet’r Suppl. Br. (No.
19-1685) at Tab 1, Decl. of Randy B. Bomhoff, Jr. § 3 (“I
would have allowed Carpenter Chartered to have filed this
challenge in my name.”). Accordingly, we also decline to
find third-party standing under these circumstances.

I1. Validity of Challenged Regulations
A. Standard of Review

Having determined that Petitioners lack standing to
challenge all but three of the regulations raised in their pe-
titions, we now turn to the merits of those challenges.

We review petitions under § 502 in accordance with the
APA, as codified in relevant part at 5 U.S.C. § 706. See
Nyeholt v. Sec’y of Veterans Affs., 298 F.3d 1350, 1355 (Fed.
Cir. 2002). Under § 706, we must “hold unlawful and set
aside agency action” we find “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with
law.” § 706(2); see also Motor Veh. Mfrs. Ass’n v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (regulation
must be set aside for being arbitrary and capricious where
agency “has relied on factors which Congress has not in-
tended it to consider, entirely failed to consider an im-
portant aspect of the problem, offered an explanation for
its decision that runs counter to the evidence before the
agency, or 1s so implausible that it could not be ascribed to
a difference in view or the product of agency expertise”).

Our review of an agency’s interpretation of a statute
that it administers is further governed by the framework
articulated in Chevron U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 842—43 (1984). See
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Veterans Just. Grp., LLC v. Sec’y of Veterans Affs., 818 F.3d
1336, 1346 (Fed. Cir. 2016) (VJG). Under Chevron, we first
ask “whether Congress has directly spoken to the precise
question at issue.” 467 U.S. at 842. If we conclude that it
has, “that is the end of the matter,” and the only question
remaining is whether the regulation at issue accords with
congressional intent. Id. at 842—43. Under such circum-
stances, we “must reject administrative constructions
which are contrary to clear congressional intent,” as ascer-
tained by the “traditional tools of statutory construction”
and statutory history. Id. at 843 n.9.

If, however, the statute “is silent or ambiguous with re-
spect to the specific issue, the question for the court is
whether the agency’s answer is based on a permissible con-
struction of the statute.” Id. at 843. The administering
agency, under these circumstances, is entitled to make a
“reasonable policy choice.” Id. at 845. Because a court may
not simply substitute its own construction of a statutory
provision for an agency’s reasonable interpretation, such
Iinterpretations are afforded “controlling weight unless
they are arbitrary, capricious, or manifestly contrary to the
statute.” Id. at 844 (footnote omitted).

B. Supplemental Claims under the AMA

The three regulations for which we find Petitioners
MVA and PVA have standing to challenge all pertain to one
of the new procedural lanes of AMA review—supplemental
claims. Specifically, (1) § 14.636(c)(1)(1) limits when a vet-
eran’s representative may charge fees for work on supple-
mental claims; (2) § 3.2500(b) bars the filing of a
supplemental claim when adjudication of the same claim is
pending before a federal court; and (3) § 3.155 excludes
supplemental claims from the intent-to-file framework.
Supplemental claims, as mentioned, permit a claimant to
request readjudication of an initial claim based on “new
and relevant evidence.” § 5108(a). Under the AMA, such
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claims have replaced claims to reopen from the legacy sys-
tem. Compare § 5108 (2016), with § 5108 (2019).

Several statutory provisions form the basis for the reg-
ulations at issue here. First, § 5104C(a) and § 5104C(b) re-
cite a claimant’s options for administrative review
following an AOdJ decision, including the filing of a supple-
mental claim. Section 5104C(a) governs administrative re-
view “within one year” of an AOJ decision, whereas
§ 5104C(b) governs administrative review after “more than
one year has passed.”10

10 38 U.S.C. § 5104C recites, in relevant part:
(a) Within one year of decision.

(1) Subject to paragraph (2), in any case in which
the Secretary renders a decision on a claim, the
claimant may take any of the following actions on
or before the date that is one year after the date on
which the [AOJ] issues a decision with respect to
that claim:

(A) File a request for higher-level review
under section 5104B of this title.

(B) File a supplemental claim under section
5108 of this title.

(C) File a [NOD] under section 7105 of this
title.

@)

(A) Once a claimant takes an action set
forth in paragraph (1), the claimant may
not take another action set forth in that
paragraph with respect to the same claim
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Within one year of an AOJ decision, a claimant may
generally pursue “any” one of three lanes of administrative
review by filing: a request for higher-level review, a sup-
plemental claim, or a NOD for Board review. See
§ 5104C(a)(1). This general rule, however, is not without
limits, as a claimant cannot simultaneously pursue two or
more administrative review options for the same claim or
issue. See § 5104C(a)(2)(A). But nothing can prohibit that
claimant from pursuing each administrative review option
in succession. See § 5104C(a)(2)(B).

or same 1ssue contained within the claim
until—

(1) the higher-level review, supple-
mental claim, or [NOD] is adjudi-
cated; or

(11) the request for higher-level re-
view, supplemental claim, or
[NOD] 1s withdrawn.

(B) Nothing in this subsection shall pro-
hibit a claimant from taking any of the ac-
tions set forth in paragraph (1) in
succession with respect to a claim or an is-
sue contained within the claim.

(b) More than one year after decision. In any case
in which the Secretary renders a decision on a
claim and more than one year has passed since the
date on which the [AOdJ] issues a decision with re-
spect to that claim, the claimant may file a supple-
mental claim under section 5108 of this title.

§ 5104C (emphases added).
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By contrast, after more than one year has passed since
the AOJ’s decision, a claimant is left with only one option
for administrative review—filing a supplemental claim.
See § 5104C(b). Collectively, then, § 5104C establishes two
types of supplemental claims based on when the claim is
filed: § 5104C(a) supplemental claims filed within a year
of an AOJ decision, and § 5104C(b) supplemental claims
filed more than a year after an AOJ decision.

Aside from the timing of when they are filed,
§ 5104C(a) and § 5104C(b) supplemental claims also differ
in two additional ways: their effective dates and the VA’s
duty to notify. Section 5110(a)(2) governs the effective date
of awards and explains that supplemental claims “continu-
ously pursued’—i.e., filed within one year of a prior deci-
sion from the AOJ, Board, or Veterans Court—are entitled
to an effective date reaching back to “the date of filing of
the initial application for a benefit” (i.e., the initial claim’s
filing date). But “supplemental claims received more than
one year’ after an AOJ or Board decision have an effective
date “[no] earlier than the date of receipt of the supple-
mental claim.” See § 5110(a)(3). Thus, § 5104C(a) supple-
mental claims filed in continuous pursuit may reach back
to the initial claim’s effective date, whereas § 5104C(b) sup-
plemental claims not filed within continuous pursuit are
accorded an effective date as of their date of receipt by the
VA. See § 5110(a)(3). The VA, moreover, has a duty to no-
tify claimants of any information or evidence necessary to
substantiate their claims—including § 5104C(b) supple-
mental claims, see § 5103(a)(1)—but § 5104C(a) supple-
mental claims filed within one year after an AOJ or Board
decision are expressly excluded from this duty, see
§ 5103(a)(3).

The final statutory provision at issue in this appeal is
§ 5904(c)(1), which, unlike the other provisions discussed,
does not explicitly reference supplemental claims. This
provision generally applies to all VA proceedings and ap-
peals and governs when an attorney or agent may begin to
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charge fees for services rendered in connection with a vet-
eran’s claim for benefits:

(c)(1) Except as provided in paragraph (4), in con-
nection with a proceeding before the Department
with respect to benefits under laws administered
by the Secretary, a fee may not be charged, allowed,
or paid for services of agents and attorneys with re-
spect to services provided before the date on which
a claimant 1s provided notice of the [AOJ’s] initial
decision under section 5104 of this title with respect
to the case. The limitation in the preceding sen-
tence does not apply to fees charged, allowed, or
paid for services provided with respect to proceed-
ings before a court.

§ 5904(c)(1) (emphases added). Under this provision, the
triggering event for when an attorney may begin to charge
fees is when the claimant receives notice of the AOJ’s “ini-
tial decision . . . with respect to the case.” Id.

Below, we address each of Petitioners’ three challenges
n turn.

C. 38 C.F.R. § 14.636(c)(1)(1): Attorneys’ Fees

MVA first challenges the VA’s regulation governing at-
torneys’ fees and asserts that this regulation is invalid for
treating § 5104C(a) and § 5104C(b) supplemental claims
differently, contrary to the clear meaning of § 5904(c)(1).

1

To begin, we find it worthwhile to review the statutory
history of restrictions on attorneys’ fees for VA benefits
claims. Congress has thrice changed the triggering event
for when attorneys’ fees may be charged, each time shifting
the entry point for such fees—and thus a claimant’s ability
to retain paid representation—earlier in the administra-
tive appeals process.
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Previously, attorneys’ fees had been strictly limited to
$10 since 1864 due to the “relatively uncomplicated proce-
dure” of “applying for VA benefits” in “the initial claim
stages,” see S. Rep. No. 100—418, at 63 (1988), which were
“informal and non-adversarial,” see H.R. Rep. No. 100-963
(1988), at 15. This limitation was left unchanged until
1988, when Congress enacted the Veterans’ Judicial Re-
view Act (VJRA), Pub. L. No. 100-687, 102 Stat. 4105
(1988) (codified at scattered sections of 38 U.S.C.), to allow,
for the first time, judicial review of VA decisions. H.R. Rep.
No. 100-963, at 16. At the same time, Congress also en-
acted § 5904(c)(1) (formerly 38 U.S.C. § 3404(c)(1)) to relax
the existing limitations on attorneys’ fees, recognizing the
importance of retaining legal counsel in both judicial pro-
ceedings and administrative appeals. See S. Rep. No. 100—
418, at 63—64; H.R. Rep. No. 100-963, at 28.

When first enacted, § 5904(c)(1)’s predecessor permit-
ted attorneys’ fees to be charged only after “the [Board]
first makes a final decision in the case.” See § 3404(c)(1)
(1988). This was intended to “preserve the non-adversarial
initial benefits process, while providing the veteran with
the assistance of an attorney when that process has failed
and the veteran is faced with the complexities of appealing,
reopening, and/or correcting prior adverse decisions.” See
Carpenter v. Nicholson, 452 F.3d 1379, 1383 (2006); see also
Stanley v. Principi, 283 F.3d 1350, 1356 (2002) (“[S]ection
5904(c) was designed to allow veterans to retain paid coun-
sel in connection with VA proceedings to reopen final Board
decisions, but to bar the retention of paid counsel in con-
nection with the original VA proceedings, which were
viewed as presenting less complex issues.”). The Senate
Report distinguished reopening and reconsideration pro-
ceedings from the initial proceedings, explaining that “once
the [Board] renders a decision adverse to the claimant on
the merits, the need for the assistance of an attorney is
then markedly greater with respect to such issues as seek-
ing a reopening and reconsideration and deciding whether
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to proceed to court.” See S. Rep. No. 100-418, at 63—64
(emphasis added).

Subsequently, in 2006, Congress amended § 5904(c)(1)
to shift the triggering event for allowing paid representa-
tion from a final Board decision to when “a [NOD] is filed
with respect to the case.” See § 5904(c)(1) (2006). The ac-
companying legislative remarks explained that the amend-
ment would permit claimants to obtain paid representation
“before [the] VA,” and not just after a final Board decision.
152 Cong. Rec. S11854, at S11855 (2006) (Sen. Akaka); see
also 152 Cong. Rec. H8995-02, at H9018 (2006) (Rep. Mil-
ler) (“Current law prohibits an attorney from receiving a
fee for representing a claimant until the [Board] renders
its first decision on the claim. Unfortunately, the claims
process has become very complex and can be very over-
whelming to some claimants. This provision would give
veterans the option of hiring an attorney earlier in the pro-
cess if the veterans believe they need assistance with their
claim.”). Because fees could be charged “only after a [NOD]
has been filed in a case,” the amended statute continued to
bar attorneys’ fees for the initial application of benefits
while, at the same time, expanding a claimant’s ability to
retain counsel to seek review of an unsatisfactory initial
decision by the AOJ. See 152 Cong. Rec. S11854, at
S11855.

Now, under the AMA, the triggering event for attor-
neys’ fees has once again shifted earlier to permit paid rep-
resentation after a claimant receives notice of the AOJ’s
“Initial decision ... with respect to the case.” See
§ 5904(c)(1) (2019); see also H.R. Rep. No. 115-135, at 3 (ex-
plaining this amendment permits “veterans to retain the
services of attorneys and accredited agents who charge a
fee when the [AOJ] provides notice of the original decision”
(emphasis added)). As the VA acknowledged in its Final
Rule, this amendment was necessary “to allow paid repre-
sentation with respect to the claimant’s expanded options
for seeking review of an initial decision on a claim.” Final
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Rule, 84 Fed. Reg. at 150 (emphasis added). In other
words, because claimants are no longer limited to filing a
NOD to seek review of an unsatisfactory initial AOdJ deci-
sion (and can instead file a supplemental claim or request
for higher-level review), “Congress necessarily had to shift
the entry point for paid representation to the AOJ decision
itself” in order “to permit paid representation regardless of
the form of review.” Id. (emphasis added). This shift was
part of a continuing congressional effort to enlarge the
scope of activities for which attorneys can receive compen-
sation for assisting veterans.

2

Section 14.636(c)(1)(1),1! titled “[c]ircumstances under
which fees may be charged,” permits attorneys to charge

11 38 C.F.R. § 14.636(c)(1)(1) states:

(c) Circumstances under which fees may be
charged. Except as noted in paragraph (d) of this
section, agents and attorneys may only charge fees
as follows:

(1)@) Agents and attorneys may charge claimants
or appellants for representation provided after an
[AOJ] has issued notice of an initial decision on the
claim or claims. . . . For purposes of this paragraph
(¢)(1)(1), an initial decision on a claim would in-
clude an initial decision on an initial claim for an
increase 1n rate of benefit, an initial decision on a
request to revise a prior decision based on [CUE]
(unless fees are permitted at an earlier point pur-
suant to paragraph (c)(1)(ii) or paragraph (c)(2)(i1)
of this section), and an initial decision on a supple-
mental claim that was presented after the final ad-
judication of an earlier claim. However, a
supplemental claim will be considered part of the
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fees for work performed after an AOJ has issued “an initial
decision on the claim.” See § 14.636(c)(1)(1). The regula-
tion, however, treats § 5104C(b) supplemental claims dif-
ferently from all other forms of administrative review,
including § 5104C(a) supplemental claims. See Final Rule,
84 Fed. Reg. at 150 (explaining that the regulation “treats
supplemental claims differently based on whether they
were filed within one year of a prior decision”). Specifically,
§ 5104C(a) supplemental claims, which are “continuously
pursued” within one year of a prior decision, “will be con-
sidered part of the earlier [initial] claim,” such that attor-
neys may charge fees for any work performed on the
supplemental claim. Id. But for § 5104C(b) supplemental
claims, which involve claim issues that are no different in
substance from § 5104C(a) supplemental claims, fees may
only be charged for work performed after “an initial deci-
sion on [the] supplemental claim” itself. Id. This regula-
tion thus permits claimants to receive paid representation
for all work on a § 5104C(a) supplemental claim—includ-
ing the preparation and filing of such a claim—but requires

earlier claim if the claimant has continuously pur-
sued the earlier claim by filing any of the following,
either alone or in succession: A request for higher-
level review, on or before one year after the date on
which the [AOJ] issued a decision; a supplemental
claim, on or before one year after the date on which
the [AOJ] issued a decision; a [NOD], on or before
one year after the date on which the [AOdJ] issued a
decision; a supplemental claim, on or before one
year after the date on which the Board of Veterans’
Appeals issued a decision; or a supplemental claim,
on or before one year after the date on which the
Court of Appeals for Veterans Claims issued a de-
cision.

§ 14.636(c)(1)(1) (emphases added).
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a § 5104C(b) supplemental claim to be first denied before
paid representation is available.

MVA urges us to invalidate § 14.636(c)(1)(1) for con-
travening the clear statutory basis for this regulation as
set forth in § 5904(c)(1). Specifically, MVA argues that the
regulation’s unequal treatment of §5104C(a) and
§ 5104C(b) supplemental claims violates the AMA’s “unam-
biguous[] require[ment] that all work on supplemental
claims be capable of compensation.” Pet’r Br. (No. 19-1600)
at 49. MVA contends that nothing in the statute limits fees
for § 5104C(b) claims or otherwise distinguishes fees for
different types of supplemental claims. Instead,
§ 5904(c)(1) restricts only fees charged before an AOdJ’s “in-
itial decision ... with respect to the case,” and a supple-
mental claim is part of the same “case” as the initial claim,
whether continuously pursued within a year of a prior de-
cision or not.

The government does not attempt to argue that
§ 5904(c)(1)’s text directly supports differential treatment
of § 5104C(a) and § 5104C(b) supplemental claims as to
paid representation. Instead, it argues that the VA’s regu-
lation deserves deference because the VA has an estab-
lished practice of treating motions to reopen “finally-
decided claims based on new evidence” as a “separate
case|]” for the purposes of attorneys’ fees, which it purports
are analogous to § 5104C(b) supplemental claims under the
AMA, and nothing in the AMA or its statutory history in-
dicates that Congress intended for the VA to deviate from
this practice. Resp’t Br. (No. 19-1600) at 41. The govern-
ment also contends that the regulation is consistent with
congressional intent because the AMA itself treats
§ 5104C(a) and § 5104C(b) supplemental claims differently
by assigning different effective dates and imposing differ-
ent notification duties on the VA. We disagree and con-
clude that § 14.636(c)(1)(1) contradicts the unambiguous
meaning of § 5904(c)(1), which permits paid representation
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for all forms of administrative review under the AMA, in-
cluding § 5104C(b) supplemental claims.

Starting with the words of the statutory provision it-
self, § 5904(c)(1) states that attorneys’ fees may not be
charged for services provided before the date a claimant re-
ceives notice of the AOJ’s “initial decision . . . with respect
to the case.” On its face, the provision recites no other re-
striction on attorneys’ fees. Nor does the provision distin-
guish between work performed on different types of
administrative review under the AMA. Because all such
review work necessarily occurs after the AOdJ issues an “in-
itial decision ... with respect to the case,” a straightfor-
ward reading of § 5904(c)(1) indicates that work on all
forms of review under the AMA—including § 5104C(b) sup-
plemental claims—should be compensable.

Our reading of the statutory provision also comports
with legislative intent, as supported by the statutory his-
tory. As the VA acknowledges, Congress shifted
§ 5904(c)(1)’s entry point for paid representation from the
filing of a NOD to receiving notice of the AOdJ’s initial deci-
sion “to permit paid representation regardless of the form
of review” a claimant chooses. See Final Rule, 84 Fed. Reg.
at 150 (emphasis added). After receiving the AOdJ’s initial
decision, a claimant may initiate review of that decision by
either filing a NOD, requesting higher-level review, or fil-
ing a supplemental claim—even if that supplemental claim
is filed “more than one year [after] the date on which the
[AOJ] issues a decision with respect to [the initial] claim.”
See § 5104C(b); see generally § 5104C (titled “[o]ptions fol-
lowing decision by [AOJ]” and including both § 5104C(a)
and § 5104C(b) supplemental claims among such options).
All are “form[s] of review” under the AMA. Sec-
tion 5904(c)(1), moreover, is devoid of any indication that
§ 5104C(b) supplemental claims should be treated differ-
ently from other types of administrative review for pur-
poses of attorneys’ fees. Yet, no other form of review is
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subject to the same restrictions on attorneys’ fees under the
VA’s regulation.

We also reject the government’s argument that a
§ 5104C(b) supplemental claim filed more than a year after
a prior decision is not part of the same “case” as that earlier
decision, thereby barring attorneys from charging fees for
any work on such claims until the supplemental claim itself
1s rejected. Logic dictates that § 5104C(b) supplemental
claims, like any other form of administrative review under
the AMA, should be construed as part of the same “case” as
the initial AOJ decision being reviewed, just as an appeal
or motion for reconsideration in litigation is considered
part of the same “case” as the underlying decision. See 38
U.S.C. § 101(36) (defining “supplemental claim” as “a claim
for benefits . . . filed by a claimant who had previously filed
a claim for the same or similar benefits on the same or sim-
ilar basis” (emphases added)). While neither § 5904(c)(1)
nor any other provision of the AMA defines the term “case,”
the parallel language in § 5104C(a) and § 5104C(b) sug-
gests that supplemental claims belong to the same “case”
as the initial decision being reviewed, regardless of when
they are filed. Compare § 5104C(a) (“in any case in which
the Secretary renders a decision on a claim, the claimant
may” file a supplemental claim within one year of when the
AQJ issues a decision with respect to that claim (emphasis
added)), with § 5104C(b) (“[i]n any case in which the Secre-
tary renders a decision on a claim and more than one year
has passed since the date [the AOJ] issues a decision with
respect to that claim, a claimant may file a supplemental
claim” (emphasis added)).

Although the government correctly notes that
§ 5104C(b) supplemental claims may have a different effec-
tive date and duty to notify than § 5104C(a) supplemental
claims, see §§ 5110(a)(3), 5103(a)(3), we see no reason why
these distinctions should matter in the context of charging
attorneys’ fees. That § 5104C(b) supplemental claims are
not entitled to an effective date reaching back to the initial
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claim merely reflects Congress’s efforts to “streamline” the
“broken” legacy appeals process that allowed for “repeated
revisions and resubmissions of claims while maintaining
an effective date for benefits based upon the original filing
date of the claim.” See H.R. Rep. 115-135, at 8. Restricting
the effective date of § 5104C(b) supplemental claims simply
reflects a legislative choice to award claimants who delayed
seeking review of their claims for over a year fewer benefits
than those who “continuously pursued” administrative re-
view. It says nothing of Congress’s intent to restrict attor-
neys fees or limit a claimant’s ability to retain paid
representation for § 5104C(b) supplemental claims. The
government, moreover, has not identified any differences
in the work that an attorney would perform on a § 5104C(a)
claim as opposed to a § 5104C(b) claim that would justify
compensating the former but not the latter.

As for the VA’s “longstanding interpretation” of legacy
reopening claims as belonging to a “case” separate from
that of the original claim for benefits, the government ar-
gues that “Congress has now amended section 5904(c)
twice and has not overruled [the] VA’s statutory interpre-
tation.” Resp’t Br. (No. 19-1600) at 46. From this pur-
ported inaction, the government presumes that Congress
has implicitly ratified the VA’s practice of restricting paid
representation for legacy reopening claims and, by exten-
sion, for any “post-final decision claims based on new evi-
dence.” Id. at 47. This argument suffers from several
flaws. Included among them is our express rejection of the
VA’s interpretation in both Stanley and Carpenter, dis-
cussed infra.

To begin with, an implicit ratification theory holds no
water where, as here, the regulation at issue clearly con-
tradicts the requirements of the statutory provision. See
Brown v. Gardner, 513 U.S. 115, 121 (1994) (“There is an
obvious trump to the reenactment argument . . . in the rule
that where the law is plain, subsequent reenactment does
not constitute an adoption of a previous administrative



Case: 19-1600 Document: 67 Page: 47 Filed: 07/30/2021

MILITARY-VETERANS ADVOCACY v. 47
SECRETARY OF VETERANS AFFAIRS

construction.”); id. at 122 (“A regulation’s age is no antidote
to clear inconsistency with a statute, and the fact [that the
regulation] flies against the plain language of the statutory
text exempts courts from any obligation to defer to it.”).
Reenactment, moreover, “[cannot] carry the day” where
“there 1s no. .. evidence to suggest Congress was even
aware of the VA’s interpretative position.” Id. Here, as we
have concluded, § 14.636(c)(1)(1)’s differential treatment of
§ 5104C(b) supplemental claims clearly contravenes
§ 5904(c)(1)’s requirement that paid representation be
available for all forms of administrative review under the
AMA. We also see no indication that Congress was aware
of the VA’s regulations restricting paid representation for
reopening claims or distinguishing such claims as separate
from “the case” of the initial claim. Under such circum-
stances, we reject the government’s implicit ratification ar-
gument.

Far from “inaction” that would suggest implicit ratifi-
cation of preexisting practices, the AMA dramatically over-
hauled the VA appeals process by replacing the “broken,”
one-size-fits-all legacy system with a new three-lane sys-
tem. Given the extent and nature of the AMA’s reforms,
we think it unlikely that Congress intended to preserve the
VA’s “longstanding interpretation” of the fee statutory pro-
vision from the superseded legacy system, especially where
the regulation at issue contradicts both the plain and ordi-
nary meaning of the statutory provision and the statutory
history. The AMA’s three-lane system was intended to al-
leviate the legacy system’s growing appeals backlog by al-
lowing claimants to choose from new and more efficient
administrative review pathways specifically tailored for
their needs. But the AMA’s reforms can only succeed if
claimants are able to avail themselves of these additional
pathways, and Congress, in turn, amended the fee provi-
sion to provide claimants with paid representation regard-
less of the form of administrative review sought. We would
do little justice to Congress’s amendments by clinging to a
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legacy administrative practice that markedly restricts paid
representation for one lane of review. Cf. Stanley, 283 F.3d
at 1356 (explaining that Congress amended the fee provi-
sion in 1988 because the “new right to judicial review” un-
der the VJRA “would be a hollow right indeed without some
easing of the limitation on attorneys’ fees” (quoting S. Rep.
No. 100—418, at 63)).

Lastly, we reject the government’s proposition that this
court has previously endorsed the VA’s longstanding inter-
pretation of the fee provision—that is, “the basic principle
that a reopening proceeding is separate from the original
case” and thus foreclosed from paid representation until
the VA issues a decision on the reopening claim itself.
Resp’t Br. (No. 19-1600) at 39 (citing Stanley, 283 F.3d at
1358). Even assuming, as the government contends, that
§ 5104C(b) supplemental claims under the AMA are anal-
ogous to legacy reopening claims, we have never denied at-
torneys’ fees for work performed on reopening proceedings
based on the VA’s understanding of “case.” To the contrary,
our decisions in Stanley and Carpenter reinforce our tex-
tual analysis that § 5904(c)(1) plainly permits paid repre-
sentation for all forms of administrative review after the
AOQOJ’s initial decision on the original claim for benefits.

In Stanley, we considered an earlier (and more restric-
tive) version of the fee provision prohibiting attorneys from
collecting fees until “the [Board] first makes a final decision
in the case.” See § 5904(c) (2000). The issue before us was
whether an attorney could collect fees for work performed
on a legacy reopening claim filed more than a year after an
AOJ’s 1nitial decision, which thus became final. We held
that such fees were permissible because § 5904(c) “was de-
signed to allow attorneys’ fees after the initial claims pro-
ceeding, in connection with proceedings to reopen a claim
on the ground of new and material evidence or [CUE],” 283
F.3d at 1352 (emphasis added), and “[t]he retention of paid
counsel would have been permissible at the point when the
[AOJ’s initial] decision became ‘final,” id. at 1357. In other



Case: 19-1600 Document: 67 Page: 49 Filed: 07/30/2021

MILITARY-VETERANS ADVOCACY v. 49
SECRETARY OF VETERANS AFFAIRS

words, even under a more limited version of the fee provi-
sion, we permitted paid representation for administrative
review proceedings filed more than a year after the AOJ’s
initial decision and based on new and material evidence.
While Stanley described the “reopening proceeding . . . [as]
a separate ‘case” having a “final decision,” that statement
was made to allow, rather than deny, paid representation
for reopening work under the then-existing fee provision,
which required a “final decision” for attorneys’ fees to be
charged. See id. at 1358.

We later clarified Stanley’s reasoning in Carpenter, ex-
plaining that “a veteran’s claim based on the specified dis-
ability does not become a different ‘case’ at each stage of
the often lengthy and complex proceedings, including re-
mands as well as reopenings as in Stanley.” 452 F.3d at
1384 (emphasis added). Specifically, in Carpenter, we con-
cluded that a later CUE challenge (which is necessarily
filed after a decision on the original claim has become final
and cut off from direct review) is part of the same “case” as
other challenges to the initial decision. Seeid. at 1384. At-
torneys may charge fees for work on CUE claims, we ex-
plained, because the fee provision “was designed to
authorize compensation for attorney services rendered af-
ter the initial proceedings, undertaken by the veteran,
have failed.” Id. A “case” therefore “encompasses all po-
tential claims raised by the evidence, applying all relevant
laws and regulations, regardless of whether the claim is
specifically labeled.” Id. Just as a CUE claim belongs to
the same “case” as a veteran’s original claim for benefits,
thereby permitting paid representation for work performed
after an AOJ’s initial decision, so too does a § 5104C(b) sup-
plemental claim seeking the “same or similar benefits on
the same or similar basis” as the original claim. See
§ 101(38).

For these reasons, we hold that § 14.636(c)(1)(1) is con-
trary with the plain and ordinary meaning of § 5904(c)(1),
and we thus invalidate that regulatory provision.
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D. 38 C.F.R. § 3.2500(b): Prohibition on Concurrent Sup-
plemental Claim and Federal Court Appeal

Section 3.2500(b) places two restrictions on the use of
administrative review:

(b) Concurrent election prohibited. With regard to
the adjudication of a claim or an issue as defined in
§ 3.151(c), a claimant who has filed for review un-
der one of the options available under paragraph
(a) of this section!? may not, while that review is
pending final adjudication, file for review under a
different available option. While the adjudication
of a specific benefit is pending on appeal before a
federal court, a claimant may not file for

1238 C.F.R. § 3.2500(a), titled “[r]eviews available,”
summarizes a claimant’s three “administrative review op-
tions” under the AMA:

(1) Within one year from the date on which the
[AOJ] issues a notice of a decision on a claim or is-
sue as defined in § 3.151(c), except as otherwise
provided in paragraphs (c), (e), and (f) of this sec-
tion, a claimant may elect one of the following ad-
ministrative review options by timely filing the
appropriate form prescribed by the Secretary:

(1) A request for higher-level review under
§ 3.2601 or

(1) An appeal to the Board under § 20.202
of this chapter.

(2) At any time after VA issues notice of a decision
on an issue within a claim, a claimant may file a
supplemental claim under § 3.2501.

§ 3.2500(a) (emphases added).



Case: 19-1600 Document: 67 Page: 51 Filed: 07/30/2021

MILITARY-VETERANS ADVOCACY v. 51
SECRETARY OF VETERANS AFFAIRS

administrative review of the claim under any of
[the] options listed in paragraph (a) of this section.

§ 3.2500(b) (emphases added). First, this regulation pro-
hibits claimants from pursuing two concurrent lanes of ad-
ministrative review for the same “claim or [] issue.”
Separately, § 3.2500(b) also prohibits claimants from filing
for administrative review of a claim “[w]hile adjudication
of a specific benefit is pending on appeal before a federal
court.”

PVA challenges only the validity of § 3.2500(b)’s second
prohibition on concurrent administrative and judicial re-
view. We note, as an initial matter, that the only form of
administrative review that is potentially available for a
claim already pending on appeal before a federal court is a
supplemental claim.13 Thus, this prohibition primarily af-
fects claimants who have already appealed their claim to a
federal court (from an adverse Board decision) but believe
they have “new and relevant evidence” for that same claim
that could entitle them to benefits.14 This regulation bars
such claimants from filing a supplemental claim with the
VA based on that “new and relevant evidence” while judi-
cial appeal of their initial claim remains pending before
this court or the Supreme Court. They must instead wait

13 This follows because only a final Board decision (in-
itiated by filing a NOD) may be appealed to a federal court,
and there can be no higher-level review by the AOJ of a
final Board decision.

14 We assume that the VA meant “federal court” in
§ 3.2500(b) to include the Veterans Court, even though the
Veterans Court is “an Executive Branch entity,” United
States v. Arthrex, Inc., 141 S. Ct. 1970, 1984 (2021). Re-
gardless, we hold that § 5104C, our statutory basis for in-
validating § 3.2500(b), permits a veteran to file a
supplemental claim at any time after receiving an adverse
Board decision.
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until the judicial appeal concludes to file any such supple-
mental claims.

This prohibition, PVA argues, is invalid because it “im-
poses new restrictions that are not contemplated in the
statute.”  Pet'rs Br. (No. 19-1680) at 24. While
§ 5104C(a)(2)(A)® appears to provide a statutory basis for
§ 3.2500(b)’s first prohibition against concurrent lanes of
administrative review, no statutory provision directly sup-
ports § 3.2500(b)’s second prohibition against concurrent
administrative and judicial review. Id. PVA further con-
tends that this prohibition harms claimants in two ways.
First, § 3.2500(b) can delay a claimant’s receipt of benefits.
A claimant possessing “new and relevant evidence” that
would entitle the claimant to benefits must wait until an
ongoing judicial appeal concludes before a supplemental
claim requesting readjudication based on that new evi-
dence can be filed.

But more importantly, PVA contends, claimants seek-
ing to appeal an adverse Veterans Court decision are forced
to make a “hard choice” between pursuing appellate review
beyond the Veterans Court and filing a supplemental claim
within continuous pursuit. Pet’rs Br. (No. 19-1680) at 24—
26. This follows because § 5110(a)(2)—the statutory provi-
sion governing effective dates of “continuously pursued”
claims—does not, on its face, recite that supplemental
claims filed within one year of a Federal Circuit or Su-
preme Court decision are entitled to their original effective
date. Such effective date protections are instead only ex-
pressly recited for supplemental claims filed within one
year of a Veterans Court decision, a Board decision, or an

15 Section 5104C(a)(2)(A) explains that once a claim-
ant pursues one lane of administrative review, the claim-
ant cannot pursue another lane of administrative review
“with respect to the same claim or issue until” that first
review 1s “adjudicated” or “withdrawn.”
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AOJ decision. See § 5110(a)(2)(B), (D)—(E);¢ see also
§ 3.2500(c), (h)(1) (implementing regulations reflecting
same). Accordingly, while a claimant may still file a sup-
plemental claim after unsuccessfully appealing an adverse
Veterans Court decision to this court or the Supreme

16 38 U.S.C. § 5110(a)(2) recites:

(2) For purposes of determining the effective date
of an award under this section, the date of applica-
tion shall be considered the date of the filing of the
initial application for a benefit if the claim is con-
tinuously pursued by filing any of the following, ei-
ther alone or in succession:

(A) A request for higher-level review under
section 5104B of this title on or before the
date that is one year after the date on
which the [AOJ] issues a decision.

(B) A supplemental claim under section
5108 of this title on or before the date that
1s one year after the date on which the
[AOd] issues a decision.

(C) A [NOD] on or before the date that is
one year after the date on which the [AOJ]
issues a decision.

(D) A supplemental claim under section
5108 of this title on or before the date that
1s one year after the date on which the
[Board] issues a decision.

(E) A supplemental claim under section
5108 of this title on or before the date that
1s one year after the date on which the [Vet-
erans Court] issues a decision.

§ 5110(a)(2) (emphases added).
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Court, the claimant risks losing entitlement to the original
effective date for any benefits awarded on that supple-
mental claim. On the other hand, a claimant who chooses
not to appeal an adverse Veterans Court decision and in-
stead files a supplemental claim within continuous pursuit
will retain the initial claim’s original effective date for any
benefits awarded. § 5110(a)(2)(E). But in doing so, that
claimant gives up the opportunity to have this court review
the Veterans Court’s legal rulings under 38 U.S.C. § 7292.
Consequently, PVA argues, § 3.2500(b) improperly forces
claimants “to choose between pursuing the appeal rights
granted to them by statute . .. and protecting their effec-
tive date of benefits.” Pet’rs Br. (No. 19-1680) at 23.

The government responds that, as a threshold matter,
the primary harm PVA complains of—loss of effective
date—w1ll soon be irrelevant because the “VA plans to pro-
pose a regulatory change [to § 3.2500(c), (g)] to protect the
effective dates of supplemental claims” filed within one
year of a decision by this court or the Supreme Court.
Resp’t Br. (No. 19-1680) at 17. But more to the point, the
government argues, § 3.2500(b)’s requirement that claim-
ants pursue administrative review sequentially (rather
than concurrently) with judicial review in the federal
courts is consistent with the AMA and should be sustained
because it “reasonably promotes systemic efficiency with-
out prejudicing claimants.” Id. at 10.

We note that it has been over a year since the govern-
ment filed its brief, and we have yet to see a notice of pro-
posed rulemaking for the regulatory changes mentioned.
Instead, on March 19, 2020, the VA issued a policy letter
stating that “[e]ffective immediately, claims adjudicators
must consider supplemental claims ... filed within one
year of a Federal Circuit or Supreme Court decision as con-
tinuously pursued and apply the provisions of 38 C.F.R.
§ 3.2500(h)(1) when adjudicating the claim.” See VA Policy
Letter 20-01 (Mar. 19, 2020).
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It is unclear what effect, if any, the VA’s unfulfilled
promise of forthcoming regulatory amendments and subse-
quent policy letter has on our analysis of § 3.2500(b)’s va-
lidity. But we ultimately need not resolve that question
here. For even if the VA had amended its regulations
through notice-and-comment rulemaking to extend effec-
tive date protections for supplemental claims filed within a
year of a Federal Circuit or Supreme Court decision,!” we
would nonetheless conclude that § 3.2500(b)’s bar on filing
a supplemental claim during the pendency of a federal
court appeal is invalid for contradicting the plain and ordi-
nary meaning of § 5104C.

Both parties agree that while § 5104C expressly bars
concurrent lanes of administrative review, Ssee
§ 5104C(a)(2)(A), it does not expressly prohibit concurrent
administrative and judicial review. Thus, nothing in this
statutory provision nor any other provision of the AMA ex-
pressly prohibits filing a supplemental claim during a
pending appeal in federal court. The government inter-
prets the absence of such a provision as a statutory gap for
the VA to fill. See Resp’t Br. (No. 19-1680) at 15-16. It
contends that § 3.2500(b) is a reasonable construction of
§ 5104C(a)(2)(A) warranting deference because the addi-
tional prohibition against concurrent administrative and
judicial review is consistent with the AMA’s efficiency
goals. We disagree and conclude that § 5104C leaves no
gap to be filled because it unambiguously permits claim-
ants to file supplemental claims while judicial review of the
same underlying claim or issue is pending in federal court.

Section 5104C broadly authorizes a claimant to file a
supplemental claim “[i]ln any case in which the Secretary
renders a decision on a claim,” whether filed within one
year of an AOdJ decision or not. See § 5104C(a)(1)(B), (b)

17 'We make no conclusions as to whether such an
amended regulation, if promulgated, would be valid.
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(emphasis added); see also H.R. Rep. No. 115-135, at 10
(explaining that § 5104C(b) would “[c]larify that in any
case in which more than one year has passed in which the
AOJ has issued a decision denying a claim, the claimant
may file a supplemental claim”). Yet this broad authoriza-
tion, as we have noted, is not without limits. Once a claim-
ant has initiated one lane of administrative review, that
claimant “may not” pursue another lane, such as filing a
supplemental claim, “until the higher-level review, supple-
mental claim, or [NOD] is adjudicated][] or . . . withdrawn.”
§ 5104C(a)(2)(A) (emphasis added). But while the adjudi-
cation or withdrawal of any prior administrative review is
a prerequisite to filing a subsequent supplemental claim,
no provision of the AMA requires completion of an ongoing
judicial review as yet another hurdle to filing a supple-
mental claim.

To the contrary, § 5104C(a)(2)(A) demonstrates that
Congress knew how to bar two simultaneous forms of re-
view but chose to only bar concurrent lanes of administra-
tive review. That Congress did not include an analogous
provision also barring concurrent administrative and judi-
cial review suggests that it simply did not intend to do so.
Cf. Hamdan v. Rumsfeld, 548 U.S. 557, 578 (2006) (“A fa-
miliar principle of statutory construction . .. is that a neg-
ative inference may be drawn from the exclusion of
language from one statutory provision that is included in
other provisions of the same statute.”); Jama v. Immigr. &
Customs Enft, 543 U.S. 335, 341 (2005) (“We do not lightly
assume that Congress has omitted from its adopted text
requirements that it nonetheless intends to apply, and our
reluctance is even greater when Congress has shown else-
where in the same statute that it knows how to make such
a requirement manifest.”). At the same time,
§ 5104C(a)(2)(B) makes clear that “/njothing in this subsec-
tion shall prohibit a claimant from taking [administrative
review actions] in succession.” See § 5104C(a)(2)(B) (em-
phases added). Section 5104C(a)(2)(B), then, protects a
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claimant’s ability to file a supplemental claim following an
unsatisfactory Board decision, and we see nothing in the
AMA that would change this outcome once that Board de-
cision i1s appealed to the Veterans Court. Accordingly,
§ 5104C, read in its entirety, makes clear that a claimant
whose 1nitial claim is on appeal before a federal court does
not have to wait until the completion of that appeal to file
a supplemental claim.

The government responds that our reading of § 5104C
undermines Congress’s broad intent to improve the timely
administration of the VA benefits program and reintro-
duces some of the inefficiencies the AMA sought to elimi-
nate. Resp’t Br. (No. 19-1680) at 19—20. But nothing in the
AMA’s text or statutory history suggests that the concerns
driving Congress’s reforms to the VA’s legacy administra-
tive review process are also implicated by concurrent judi-
cial and supplemental claim review. Instead, permitting a
claimant to file a supplemental claim during the long pen-
dency of a judicial appeal could result in an earlier award
of benefits, which is consistent with, and not contrary to,
the AMA’s goal of reducing protracted wait times for receiv-
ing a final decision on benefits. The statutory text and stat-
utory history, moreover, indicate that Congress intended to
allow supplemental claims to be filed “in any case in which
more than one year has passed in which the AOdJ has issued
a decision denying a claim.” H.R. Rep. No. 115-135, at 10;
see also § 5104C(b). To the extent that the broad availabil-
ity of supplemental claims undermines the AMA’s effi-
ciency goals, Congress already addressed that concern
through § 5104C(a)(2)(A)’s express prohibition on simulta-
neously pursuing two different lanes of administrative re-
view, and nothing indicates that Congress had similar
concerns about concurrent judicial and supplemental claim
review. For these reasons, we conclude that our reading of
§ 5104C 1is consistent with, and not contrary to, congres-
sional intent under the AMA.
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Because we conclude that § 5104C’s statutory text un-
ambiguously permits filing a supplemental claim during
the pendency of an appeal before a federal court, we need
not proceed to Chevron’s second step to consider the VA’s
policy justifications for the regulation. We therefore hold
that § 3.2500(b) is invalid for contravening § 5104C’s clear
statutory text.

E. 38 C.F.R. § 3.155: Intent-to-File Framework

For claimants to receive VA benefits, “[a] specific claim
in the form prescribed by the Secretary . .. must be filed.”
See § 5101(a)(1). The VA, however, has long permitted
claimants to establish a claim’s effective date through a
preliminary submission indicating an intent to apply for
benefits, which serves as a placeholder until the claimant
files a formal application for benefits within a specified pe-
riod. See VJG, 818 F.3d at 1341. Under the current “in-
tent-to-file” framework,!8 a claimant who signals an
intention to apply for benefits through a format specified
by regulation, and later completes a formal application for
benefits within one year, will be afforded an effective date
as of the day the intent-to-file was signaled. See id. at
1342.

18 The “intent-to-file” framework was implemented in
September 2014 to replace the previous “informal claims”
framework. See Standard Claims and Appeals Forms, 79
Fed. Reg. 57,660 (Sept. 25, 2014); see also § 3.155(a) (2014).
Under the “intent-to-file” framework, a claimant may sig-
nal a preliminary intent to apply for benefits by (1) saving
an electronic application within a VA web-based claims ap-
plication system; (2) submitting a VA standard form in ei-
ther paper or electronic form; or (3) oral communication
with designated VA personnel regarding the claimant’s in-
tent to file a claim. See § 3.155(b)(1)(1)—(111).
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Section § 3.155 governs the “manner and methods in
which a claim can be initiated and filed,” including the in-
tent-to-file process set forth in § 3.155(b). The regulation’s
preamble expressly excludes supplemental claims—but not
initial claims—from § 3.155(b)’s intent-to-file framework:

The following paragraphs describe the manner and
methods in which a claim can be initiated and filed.
The provisions of this section are applicable to all
claims governed by part 3, with the exception that
paragraph (b) of this section, regarding intent to file
a claim, does not apply to supplemental claims.

§ 3.155 (emphasis added).

In the Final Rule, the VA explained that the AMA’s
amendments to § 5110 required differential treatment of
initial and supplemental claims. See 84 Fed. Reg. at 142.
Because § 5110 “prescribes a one-year filing period” during
which claimants may pursue supplemental claims while
maintaining the initial claim’s effective date, applying the
intent-to-file framework “would allow for supplemental
claim[s] [submitted] beyond the one-year period” to retain
an earlier effective date, contrary to § 5110(a)(3)’s require-
ment that the effective date of such supplemental claims
“shall not be earlier than the date of receipt.” See id.

PVA argues that this regulation is arbitrary and capri-
cious because the VA interprets “virtually identical” statu-
tory language in §5110(a)(1) and §5110(a)(3)
inconsistently. Section 5110(a)(3) states that the effective
date of § 5104C(b) supplemental claims “shall not be ear-
lier than the date of receipt of the supplemental claim,” and
§ 5110(a)(1) likewise requires that the effective date of an
initial claim “shall not be earlier than the date of receipt of
application therefor.” It thus makes little sense, PVA con-
tends, for the VA to interpret this substantially similar lan-
guage to forbid an intent-to-file submission in one instance
but not another. PVA also argues that the VA’s explana-
tion for this rule runs counter to another regulatory
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provision that permits claimants who have filed an incom-
plete supplemental claim form to retain that filing date as
their effective date so long as they submit a complete sup-
plemental claim form within 60 days. See § 3.155(d)(1)(1)
(“Upon receipt of a communication indicating a belief in en-
titlement to benefits that is submitted...on a supple-
mental claim form . . . that is not complete,” the Secretary
“shall notify the claimant . . . of the information necessary
to complete the application form” and “[i]f VA receives a
complete claim within 60 days of notice by VA that an in-
complete claim was filed, it will be considered filed as of the
date of receipt of the incomplete claim.”).

The government, for its part, does not defend the valid-
ity of § 3.155’s preamble. Rather than litigate the regula-
tion on the merits, the government asks that we dismiss
and remand this challenge back to the agency. Specifically,
“without conceding that [PVA’s] challenge is meritorious,”
1t avers that the “VA plans to propose a regulation to
amend [§] 3.155 to apply the intent[-]to[-]file rule to
[§] 5104C(b) supplemental claims” such that “[PVA’s] chal-
lenge will become moot.” Resp’t Br. (No. 19-1680) at 43.
But if the proposed amendments to § 3.155 have not mate-
rialized by the time we render judgment in this matter, the
government requests a voluntary remand for the VA to
complete its rulemaking process. See id. at 43—44.

We decline, as a threshold matter, to grant the govern-
ment’s request for voluntary remand. Much as was the
case for the promised regulatory changes to § 3.2500(b), we
have yet to see any indication that the VA will amend
§ 3.155’s preamble to include supplemental claims within
the intent-to-file framework. While courts have discretion
to grant a request for voluntary remand so that the agency
can reconsider its previous position, see SKF USA Inc. v.
United States, 254 F.3d 1022, 1029 (Fed. Cir. 2001), the VA
has already had quite some time to revise a plainly invalid
regulation but failed to do so. Although the VA assured
this court that it would make certain amendments to two
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of its regulations, several months have now passed since
oral argument, and not one of these regulatory amend-
ments has materialized. Nor has the VA provided any up-
dates or a timeline for when such changes might occur.
Under these circumstances, we are unpersuaded that a re-
mand to the VA would be of any benefit, and we see no rea-
son to avoid resolving the ultimate question of validity.

Turning to the merits, we agree with PVA that
§ 3.155’s exclusion of supplemental claims from the intent-
to-file framework is arbitrary and capricious. The VA’s
proffered explanation for this rule squarely contradicts
other provisions of this regulation (i.e., § 3.155(d)(1)(1))
demonstrating that the effective date of a supplemental
claim can, in fact, be earlier than the date that the VA re-
ceives the completed supplemental claim. Much like
§ 3.155(b)’s intent-to-file framework, this provision effec-
tively permits a preliminary submission “indicating a be-
lief in entitlement to benefits” to serve as an effective date
placeholder for the later completed supplemental claim.

Moreover, it is a well-established canon of statutory
construction that Congress is presumed to have intended
for “identical words used in different parts of the same
act . .. to have the same meaning.” See Sorenson v. Sec’y
of the Treasury, 475 U.S. 851, 860 (1986) (quoting Helver-
ing v. Stockholms Enskilda Bank, 293 U.S. 84, 87 (1934)
(in turn quoting Atl. Cleaners & Dyers, Inc. v. United
States, 286 U.S. 427, 433 (1932))). To overcome this pre-
sumption, the VA must demonstrate that it engaged in rea-
soned decision-making by providing an “adequate
explanation” for its difference in interpretation of similarly
worded statutory provisions. See Nat'l Org. of Veterans’
Advocs. v. Sec’y of Veterans Affs., 260 F.3d 1365, 1380 (Fed.
Cir. 2001) (setting aside regulation because the VA “pur-
port[ed] to interpret virtually identical language contained
in related veterans’ benefits statutes to mean different
things, without providing an adequate explanation for the
inconsistency”); see also State Farm, 463 U.S. at 34
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(arbitrary and capricious standard requires that an agency
demonstrate that it engaged in reasoned decision-making
by providing an “adequate basis and explanation” for its
decision). Here, the VA has not offered any explanation for
why it interpreted the substantively identical language in
§ 5110(a)(1) and § 5110(a)(3) inconsistently. If the applica-
tion for an initial claim i1s “deemled] . .. to have been re-
celved as of the date of the intent to file a claim,” we see no
reason why that same interpretation may not also apply to
deem a supplemental claim received as of the date of the
intent-to-file submission. For these reasons, we hold that
the VA acted arbitrarily and capriciously in excluding sup-
plemental claims from the intent-to-file framework. Sec-
tion 3.155’s preamble, to the extent that it does so, is
invalid.

CONCLUSION

In sum, MVA and PVA collectively have associational
standing to challenge the validity of § 14.636(c)(1)(),
§ 3.2500(b), and § 3.155, and no Petitioner has demon-
strated standing to challenge the validity of any other reg-
ulatory provisions raised in the petitions. We hold that all
three regulatory provisions that MVA and PVA have stand-
ing to challenge are invalid. Section 14.636(c)(1)(i)’s re-
striction on attorneys’ fees for § 5104C(b) supplemental
claims is invalid because it contravenes the plain and ordi-
nary meaning of § 5904(c)(1), which permits paid represen-
tation once a claimant receives notice of the AOJ’s “initial
decision . . . with respect to the case.” Section 3.2500(b)’s
bar on filing supplemental claims during the pendency of a
judicial appeal is invalid for contravening § 5104C’s clear
authorization for filing supplemental claims “[i]n any case
in which the Secretary renders a decision on a claim.”
Lastly, § 3.155’s preamble excluding only supplemental
claims from the intent-to-file framework is arbitrary and
capricious because the VA failed to adequately explain its
Inconsistent treatment of initial and supplemental claims
given the substantially similar statutory language in
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§ 5110(a)(1) and § 5110(a)(3). Accordingly, we grant-in-
part and dismiss-in-part MVA’s and PVA’s petitions in Ap-
peal Nos. 19-1600 and 19-1680, and we dismiss the remain-
ing two petitions in Appeal Nos. 19-1685 and 19-1687 in
their entirety.

GRANTED-IN-PART AND DISMISSED-IN-PART
CosTs

No costs.



