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PER CURIAM: On April 24, 2008, U.S. Army veteran Sterling T. Rice filed amotion for
reconsideration or, in the alternative, panel review of an April 9, 2008, single-judge memorandum
decision that dismissed his appea for lack of jurisdiction. On July 22, 2008, his motion for
reconsideration was granted by the singlejudge, and the matter wasreferred to thispanel. The Court
will withdraw the April 9, 2008, memorandum decision and issue this decision in its stead.

Mr. Rice appeals a January 27, 2006, Board of Veterans Appeds (Board) decision that
denied him an effective date earlier than November 1, 2000, for atotal disability rating based on
individual unemployability (TDIU) and remanded his appeal of theinitial disability rating assigned
for service-connected post-traumatic stress disorder (PTSD). The Court has jurisdiction pursuant
to 38 U.S.C. 88 7252(a) and 7266(a) to review the January 2006 Board decision. The Court holds
that arequest for TDIU isbest understood as part of aninitial claim for VA disability compensation
based on the individual effect of the veteran's underlying disability or disabilities or as a particular



typeof claim for increased compensation. Thisisnot to say that a claimant cannot submit arequest
for TDIU at any time, whether on a VA Form 21-8940 or in any other manner. Submission of a
request for TDIU does not change the essential character of an assertion of entitlement to TDIU as
apart of either aninitia claimor aclamfor increase. Inthiscase, we hold that entitlement to TDIU
isproperly considered aspart of the determination of the appropriateinitial disability rating assigned
for PTSD. For thereasonsthat follow, the Court will vacate the Board's January 27, 2006, decision
denying entitlement to an effective date earlier than November 1, 2000, for TDIU and will remand

the matter for readjudication consistent with this opinion.

|. BACKGROUND

Mr. Rice served honorably in the U.S. Army from August 21, 1967, to August 20, 1973,
including atour in Vietnam from October 5, 1968, to April 12, 1970. On December 23, 1998,
Mr. Ricefiled an application for compensation or pension for PTSD. The St. Louis, Missouri, VA
regional office (RO) denied the claim on July 16, 1999, finding no service connection because of a
lack of a verifiable stressor. Within one year of that decision, Mr. Rice filed a Notice of
Disagreement (NOD). Thereafter, Mr. Rice obtained counsel, who submitted additional argument
on October 23, 2000, in support of a finding of service connection. On January 27, 2001, the RO
granted Mr. Rice service connection for PTSD effective December 23, 1998 (the date he filed his
claim), and assigned a 30% disability rating.

On March 27, 2001, Mr. Ricefiled aVA Form 21-8940, entitled "veteran's application for
increased compensati on based on unemployability.” Record (R.) at 328. OnJune 19, 2001, Mr. Rice
submitted two documents through counsel to the RO. The first document was a letter bearing the
subject line "ISSUE: Entitlement to atotal rating based upon individual employability." R.at 379.
Theletter indicated that another VA Form 21-8940 was encl osed and requested entitlement to TDIU
with an effective date of December 23, 1998. The letter also stated: "Mr. Rice asks that his claim
for TDIU be adjudicated under 38 C.F.R. 88 3.340(a) and 4.16(b)."*?1d. Thesecond document was

! Section 3.340(a) provides:

Total disability will be considered to exist when there is present any impairment of mind or body
which is sufficient to render it impossible for the average person to follow a substantially gainful
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another letter, bearing the subject line: "ISSUE: I. NOTICE OF DISAGREEMENT, with theinitial
rating assigned in therating[] decision of January 27, 2001[,] which granted service connection for
post traumatic stress disorder and assigned a 30% rating from December 23, 1998. Request for
Decision Review Hearing." R. at 384. The letter stated in part that Mr. Rice disagreed with the
initial disability rating assigned for PTSD and requested "ahigher initial rating, specifically atotal
rating, to include consideration of TDIU." Id. Inthe NOD, Mr. Rice stated that he had, "under
separate cover[,] submitted a Formal Claim for TDIU." Id. He requested that a decision review
officer review of his claim de novo.

On May 30, 2002, the RO increased Mr. Rice's PTSD rating from 30% to 70%, effective
December 23, 1998. The RO aso granted TDIU, effective November 1, 2000. The effective date
for TDIU was assigned based on the RO's determination that entitlement arose "the day after full-
time employment ceased as shown on the veteran's application for unemployability and in the
[Slocid [S]ecurity disability decision." R. at 669.

On April 2,2003, Mr. Ricefiled an NOD with the May 30, 2002, RO decision. Specificaly,
he sought an earlier effectivedatefor TDIU. Mr. Riceal so observed that the May 2002 RO decision
did not grant the full benefits sought—i.e., it did not grant atotal disability rating from December 23,
1998-and therefore he was entitled to a Statement of the Case (SOC) regarding his disagreement
with the original 30% schedular rating in order to perfect an appeal to the Board. On April 21, 2004,
acting on the April 2, 2003, NOD, the RO issued an SOC that denied an earlier effective date for

occupation. Total disability may or may not be permanent. Total ratings will not be assigned,
generally, for temporary exacerbations or acute infectious diseases except where specifically
prescribed by the schedule.

38 C.F.R. § 3.340(a) (2008).
2 Section 4.16(b) provides, in pertinent part:
[A]ll veterans who are unable to secure and follow a substantially gainful occupation by reason of
service-connected disabilities shall be rated totally disabled. Therefore, rating boards should submit
to the Director, Compensation and Pension Service, for extra-schedular consideration all cases of
veterans who are unemployable by reason of service-connected disabilities, but who fail to meet the

percentage standards set forth in paragraph (a) of this section.

38 C.F.R. § 4.16(b) (2008).



TDIU.

On September 15, 2004, Mr. Rice perfected hisappeal tothe Board. He presented the Board
with two issues: (1) Entitlement to a higher initial disability rating for his service-connected PTSD
and (2) entitlement to an earlier effective date for TDIU. In its January 27, 2006, decision, the
Board, treating Mr. Rice'sassertion of entitlement to TDIU asanew claim for anincreased disability
rating, denied an earlier effective date for theaward of TDIU. The Board aso remanded Mr. Rice's
PTSD claim for compliance with statutory notice requirements and aso for issuance of an SOC.
Mr. Rice appealed the denid of an earlier effective date for TDIU to this Court.

On appeal, Mr. Rice argued that the Board erred by considering the effective date issue for
hisTDIU claim prior to compl eting the devel opment and adjudication of hisclaimfor ahigher initial
rating for PTSD. He asserted that the matters were inextricably intertwined because if he were
granted a100% schedul ar disability rating for PTSD asaresult of the Board'sremand of that matter,
that action would moot his appeal of the effective date for TDIU. He also contended that the
submission of evidenceregarding unemployability within oneyear of theRO'sinitial grant of service
connection for PTSD should have been associated with that claim and should not have been read as
anew claim for TDIU.

On April 9, 2008, the Court issued a single-judge decision concluding that the two matters
were inextricably intertwined. The Court then determined that under Harris v. Derwinski,
1 Vet.App. 180 (1991), it did not have jurisdiction to entertain the appeal of the effective date
assigned for TDIU and dismissed the appeal without prejudice.

On April 24, 2008, Mr. Rice filed amotion for reconsideration of that decision, or, in the
aternative, for panel review. Mr. Rice argued that the Court had jurisdiction of the TDIU matter,
that the U.S. Court of Appedls for the Federal Circuit (Federal Circuit) had impliedly overruled
Harris, and that the appropriate remedy was vacatur and remand of the Board's decision. On July
22,2008, the single judge granted reconsideration and referred the matter to apanel. On November
18, 2008, the Court heard oral argument in this matter.



[1. ANALYSIS
A. Proper Treatment of an Assertion of Entitlement to TDIU

Mr. Rice arguesthat hisrequest for TDIU should be considered part of the determination of
the appropriate disability rating in the adjudication of his claim for disability compensation for
PTSD, rather than as afreestanding claim for a separate benefit. In this case, heiscorrect; thereis
no freestanding claim for TDIU.

This case requires the Court to clarify what constitutesaclam. VA defines"clam" as"a
formal or informal communication inwriting requesting adetermination of entitlement or evidencing
abelief in entitlement, to abenefit"—in Mr. Rice's case, the benefit sought isatotal disability rating
based on unemployability. 38 C.F.R. 8 3.1(p) (2008). Theterm "claim,” however, has been used
to describe awide variety of circumstances in our jurisprudence: We have termed "clams' some
matters better thought of asissueswithin aclaim. We have frequently addressed particular claimed
disabilities within a single application for benefits by referring to each asserted disability as a
separate "claim,” while also referring to the application for benefits as a whole as the veteran's
"clam." We have used the word "claim™ in away that focuses more on the procedural posture of
aclaim, e.g., an"original claim for benefits,” Acciola v. Peake, 22 Vet.App. 320, 326 (2008) ("[i]n
the context of original claims for benefits"); a"claim reopened after final adjudication,” Goodwin
v. Peake, 22 Vet.App. 128, 138 (2008) ("[t]he effective date of an award based on . . . aclam
reopened after final adjudication™); a"claim to reopen,” Vigil v. Peake, 22 Vet.App. 63, 65 (2008)
("[Section] 3.1056(c) [of title 38, Code of Federal Regulations,] authorizes an effectivedate. . . up
to the date of the claim to reopen."); or a"claim for increased compensation,” Bradley v. Peake, 22
Vet. App. 280, 286 (2008) ([ The appel lant] contendsthat the disability ratingsawarded . . . werenot
the result of new claims for increased compensation.”). See also 38 U.S.C. § 5110(a) ("[T]he
effective date of an award based on an original claim, a claim reopened after final adjudication, or
aclam for increase, of compensation, dependency and indemnity compensation, or pension, shall
be fixed in accordance with the facts found, but shall not be earlier than the date of receipt of
applicationtherefor."). Motionsalleging clear and unmistakableerror (CUE) inaprior decision have
also often been referred to as "claims.” See May v. Nicholson, 19 Vet.App. 310, 318 (2005)

("Although no statute of limitations exists for the filing of a CUE claim, the conclusion that such a



claim cannot properly be filed while that claim is still appealable on direct review is supported by
the definition of "finality" asto CUE claimsthat is provided in 38 C.F.R. § 20.1401(a)."). Wehave
used the word "claim" when we really mean the specific benefit sought, for example, a"claim for
dependency and indemnity compensation,” Barela v. Peake, 22 Vet.App. 155, 156 (2008) ("[The
appellant] appeals. .. aBoard. . . decision that denied her claim[] for . . . dependency and indemnity
compensation."), or a"claimfor pension,” Ingramv. Nicholson, 21 Vet. App. 232, 247 (2007) ("[The
appellant] was informed that his claim for pension wasdenied . . . ."). And, we have used "claim”
to refer to elements of a claim, such as a "claim for service connection,” Gallegos v. Peake, 22
Vet.App. 329, 331 (2008) ("[T]he appellant filed a claim seeking service connection for both
disorders."), or a"claim for an earlier effective date," Edwardsv. Peake, 22 Vet.App. 29, 30 (2008)
("Accordingly, the Board denied hisclaim for an earlier effective date.")®. Asthejudicial review of
Agency benefit decisions matures, we now see that the broad definition of "claim," as used by VA
and reflected in 8 3.1(p), and the Court'sfluid use of the term would benefit from an attempt to bring
some precision to its use in the future. Therefore, we conclude that it is now time to set forth a
genera principle regarding "claims’ for TDIU that embraces the intent of our jurisprudence.
When aveteran submits an application for benefitsto VA, it may, asVA's definition makes
evident, encompassmany claims; that i s, each assertion of entitlement to benefitsbased on aspecific
disability that is the result of adistinct cause is a separate claim for disability compensation.* See
38 C.F.R. 8 3.1(p). Thus, in asingle application for benefits, a veteran might submit a clam for
compensation for aknee disability resulting from abasic training accident that occurred in 1970 as
well as a claim for compensation based on PTSD that the veteran believes to have been incurred
during servicein Vietham in 1972. Although both areincluded in asingle application for benefits,
VA islikely to treat them as separate claims, and such treatment is not inappropriate. Each of these

® The Court notes that there is no such thing as a freestanding claim for an earlier effective date. See Rudd v.
Nicholson, 20 Vet.App. 296, 299 (2006).

4 Thisis a statement of VA's usual treatment of applications that contain assertions of multiple disabilities or
conditions. Itisnotintended to limit the Court'srecent holding that "multiple medical diagnoses or diagnoses that differ
from the claimed condition do not necessarily represent wholly separate claims," and that what constitutesa claim cannot
be limited by alay veteran's assertion of his condition in his application but must be construed "based on the reasonable
expecations of the non-expert, self-represented claimant and the evidence developed in processing that claim."
Clemons v. Shinseki, No. 07-0558, 2009 WL 899773, at *4 (Vet. App. Feb. 17, 2009) (per curiam).
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claims might just as easily have been submitted to VA on separate applications at different times
following service. Themerefact that they arefiled at the sametime and in the same application does
not change their character as separate "claims.”

Our cases have been |ess than precise by simply adopting theterm "claim for TDIU," which
iscommonly usedin VA adjudication parlance. See, e.g., Chottav. Peake, 22 Vet.App. 80,82 ("The
TDIU clamwasgranted . . .."); Dunlap v. Nicholson, 21 Vet. App. 112, 115 ("The Board noted that
Mr. Dunlap had raised aclaim for TDIU . .. ."). However, asitsvery title indicates, afinding that
an individual is entitled to TDIU (Tota Disability based on I ndividual Unemployability) merely
means that the veteran has met certain qualifications entitling him to a "total disability” rating; in
other words, a disability rating of 100%. Rather than including those qualifications in the rating
schedule, VA has provided for this means of achieving a total disability rating in a separate
regulation because it potentially appliesto all disabilities, or, in some cases, combinations of those
disabilities. Further, the rating schedule is based on the "average impairment in earning capacity
caused by a disability," whereas entitltement to TDIU is based on an individual's particular
circumstance. Thunv. Peake, 22 Vet.App. 111, 116 (2008).

In order to be entitled to this total disability rating based on unemployability, the veteran
must have already been found to have a disability that is service connected, and that service-
connected disability (or disabilities) are ratable at certain percentages and the service-connected
disability (or disabilities) must render that veteran unabl eto secure substantially gainful employment.
See 38 C.F.R. 8§4.16 (a), (b). Consequently, depending upon the status of a veteran's adjudicated
disabilities at the time he or she presents evidence of unemployability, the issue of whether atotal
disability rating will be assigned on thisbasiswill be handled either during the determination of the
initial disability rating assigned at the time the underlying disability or disabilities are found to be
service connected or, if the veteran later asserts that his disability (or disabilities) hasworsened, as
a claim for increased compensation.® See Dalton v. Nicholson, 21 Vet.App. 23, 32-34 (2007)
(holding that a TDIU matter based on a condition that has already been service connected is an

® We note that the holdings of our cases involving "claims for TDIU" are not in conflict with what we find to
be a correct statement of the law in thisregard. For example, in Chotta, the statement that the"TDIU claim was granted”
referred to aclaim for an increased disability rating; in Dunlap, the Board wasreferring to an issue raised in conjunction
with the appellate review of an initial disability rating. Chotta, 22 Vet.App. at 82; Dunlap, 21 Vet.App. at 115.
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increased rating claim for the purpose of the application of 38 U.S.C. § 5110(b)(2)).

Although it is clear from our jurisprudence that an initial claim for benefits for a particular
disability might also include an assertion of entitlement to TDIU based on that disability (either
overtly stated or implied by afair reading of the claim or of the evidence of record), it isalso true
that a veteran may, at any time, independently assert entitlement to TDIU based on an existing
service-connected disability. Such arequest is best analyzed as a claim for an increased disability
rating based on unemployability. Thistype of claimis often referredto by VA asa"TDIU claim.”
Asaresult, VA'sdutiesto notify and assist, aswell as other requirements, apply, just as they would
in any other claim for increased compensation. In either case, any issues concerning the proper
treatment of the assertion of entitlement to TDIU can be resolved by considering the stage of
adjudication at which the issue is raised and whether or not the veteran aready has a service-
connected disability.

The Federa Circuit's recent decision in Comer v. Peake contains language consistent with
this analysis: "A claim to TDIU benefits is not a free-standing claim that must be pled with
specificity; it is implicitly raised whenever a pro se veteran, who presents cogent evidence of
unemployability, seeks to obtain a higher disability rating." 552 F.3d 1362, 1367 (Fed. Cir. 2009).
This statement of the law is consistent with and reiterated the Federal Circuit's earlier decision in
Roberson v. Prinicpi, involving the assignment of an initia disability rating, which reversed this
Court'sholding that Mr. Roberson failed to make"aclaim for TDIU" and held that consideration of
TDIU isrequired once "aveteran submits evidence of amedical disability and makesaclaim for the
highest rating possible, and additional ly submitsevidence of unemployability." 251 F.3d 1378, 1384
(Fed. Cir. 2001); see also Bernklau v. Principi, 291 F.3d 795, 799 (Fed. Cir. 2002) (discussing a
request for TDIU in the context of a claim for increased compensation for an already service-
connected disability). Further, this Court has already stated this principal clearly: "A TDIU rating
isnot abasis for an award of service connection. Rather, it is merely an alternate way to obtain a
total disability ratingwithout being rated 100% disabled under the Rating Schedule.” Norrisv. West,
12 Vet.App. 413, 420-21 (1999).

Considering more closely the facts of Comer, Rober son, Bernklau, and Norris, we hold that

areguest for TDIU, whether expressly raised by a veteran or reasonably raised by the record, is not



a separate claim for benefits, but rather involves an attempt to obtain an appropriate rating for a
disability or disabilities, either as part of theinitial adjudication of aclaim or, if adisability upon
which entitlement to TDIU is based has already been found to be service connected, as part of a
claim for increased compensation. The distinction between the two is important for purposes of
assigning an effective date for an award of compensation. Different statutory and regulatory
provisions apply depending on whether the claim is an origina clam or one for increased
compensation. For example, generally for an original claim, the effective date can beno earlier than
thedateof claim. 38 U.S.C. 8§ 5110(a)("[ T]he effective date of an award based on an origina claim
... shall befixed in accordance with the facts found, but shall not be earlier than the date of receipt
of application therefor."); see 38 C.F.R. § 3.400(b)(2)(i) (2008). An effective date for an increased-
rating claim may date back as much as one year before the date of the clam for increase if it is
factually "ascertainablethat an increasein disability had occurred” within that timeframe. 38 U.S.C.
85110(b)(2); see 38 C.F.R. § 3.400(0)(2); Harper v. Brown, 10 Vet.App. 125, 126 (1997) (stating
that 8 3.400(0)(2) appliesto claim where increase in disability precedes claim, providing that that
clamisreceived within one year after increase, otherwise general rulein 8 3.400(0)(1) applies). In
either case, 38 C.F.R. § 3.156(b) may be applicable to the assignment of an effective date for an
award. That section provides: "New and material evidence received prior to the expiration of the
appea period, or prior to the appellate decision if a timely appea has been filed . . . will be
considered as having been filed in connection with the claim which was pending at the beginning
of the appeal period." 38 C.F.R. § 3.156(b) (2008). Accordingly, pursuant to § 3.156(b), VA must
consider any new and material evidencereceived during the one-year appeal period following an RO
decision "as having been filed in connection with the claim which was pending at the beginning of
the appeal period.” 38 C.F.R. 8 3.156(b). Consequently, if VA incorrectly describes evidence of
TDIU as anew claim for increase, rather than as part of a pending claim for an initial rating, the
veteran will be deprived of the benefit of the application of 8§ 3.156(b) in determining any effective
date.

Inthe context of TDIU, new evidence of unemployability related to the underlying condition
submitted within one year of the assignment of aninitial rating that islessthan the maximum sought

may constitute new and material evidence under 38 C.F.R. 8§ 3.156(b). New evidence that shows



unemployability relating to the underlying condition during the pendency of the origina claimis
material onitsface. Cf. Voracek v. Nicholson, 421 F.3d 1299, 1305 (Fed. Cir. 2005) (concluding,
as amatter of law, that veteran's statement that his condition "worsened" alone failed to meet the
definition for materiality set forth in 38 C.F.R. § 3.156 because it did not, on its face, relate in any
way to his condition during the pendency of his original claim or to any other unestablished fact
necessary to substantiate his original claim). When entitlement to TDIU is raised during the
adjudicatory process of the underlying disability or during the administrative appeal of the initial
rating assigned for that disability, it is part of the claim for benefits for the underlying disability.
And, when it is raised during the one-year appeal period following a decision on the claim, VA is
required to consider the potential applicability of 38 C.F.R. § 3.156(b).

Here, Mr. Rice submitted evidence of unemployability at the same time he appealed the
initial disability rating assigned for PTSD. R. at 379, 384. Because Mr. Rice was challenging the
initial disability rating assigned for the disability upon which he based his assertion of
unemployability (i.e., he claimed he was unemployabl e because of hisservice-connected PTSD), in
this case, the determination of whether he is entitled to TDIU, including the effective date for that
award, is part and parcel of the determination of the initial rating for that disability.

B. Consideration of Appeal of Effective Date for TDIU

Because we find that the consideration of entitlement to TDIU and the effective date to be
assigned is, in this case, necessarily part of the consideration of the appropriate initial disability
rating for the underlying condition, we need not engage in an analysis of whether the issues are
inextricably intertwined.® We will instead review the Board's decision that Mr. Riceis not entitled
to an earlier effective date for the award of TDIU.’

We conclude that the Court has beforeit afinal Board decision on the matter of an effective

5 We decline to decide whether, in a case where TDIU is part of a claim for an increased disability rating, the
issue of TDIU would be inextricably intertwined with any determination regarding the proper schedular rating of the
underlying disability or disabilities.

" Thisis not to say that, just because TDIU is raised in the context of an initial adjudication of aclaim, in an
appropriate case, the Court could not review a schedular rating assigned by the Board even though the Board also
remanded or referred an issue as to entittement to TDIU. See Holland v. Brown, 6 Vet.App. 443 (1994) (reviewing
Board decision denying an increased rating for service-connected rheumatoid arthritis of multiple joints even though
Board referred to RO request for TDIU).
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datefor entitlement to TDIU. The Board'sdecision onthe meritsof the effectivedatefor entitlement
to TDIU isfinal because the Board denied an effective date prior to November 2000 and provided
Mr. Rice with notice of his appellate rights asto its decision. Moreover, the Board considered the
issue of entitlement to TDIU finally resolved and expressed no intent to continue any further Agency
actiononthat issue. Initsdecision, the Board expressly determined that the effective datefor TDIU
was not inextricably intertwined with the matter of an the appropriaterating for PTSD: "Legally, the
outcome of the TDIU effective date claim is due to factors discussed above [the date of the TDIU
claim and the matter of factual ascertainability under § 3.400(0)], and not factors controlling the
rating assigned for PTSD." R. at 11. Inreaching itsdecision, the Board found that the TDIU matter
was a "claim for increased compensation” and applied the statutory and regulatory provision
applicable to aclaim for increased compensation. R. at 5, 10.

We decline to exercise our jurisdiction to review the merits of whether the appellant was
awarded an appropriate effective date. Based on the Board remand of the PTSD matter, the RO has
not completed its devel opment and adjudication of the appeal of theinitial disability rating assigned
for PTSD, the condition upon which entitlement to TDIU was based. Accordingly, we remand the
TDIU matter for the Board's consideration following the completion of development and
readjudication of theinitial disability ratingassignedfor PTSD. Weneverthelessmakethefollowing
observationsto guide the Board's consideration onremand. Quirinv. Shinseki,  Vet.App. _,
No. 06-2007, slip op. at 6-7 ,2009 WL 624035, at *4 (Mar. 10, 2009) (holding it appropriate for the
Court "to address additional errors made by the Board, with respect to the application of the
presumption of soundness, that must be corrected so asto ensure aproper decision onremand"); see
also Xerox Corp. v. 3Com Corp., 458 F.3d 1310, 1314-1315 (Fed. Cir. 2006) (discussing a prior
decision in which the court addressed additional arguments for the express purpose of providing
guidance to the district court on remand).

Mr. Rice argues that the Board erred by not applying 38 U.S.C. § 5110 and 38 C.F.R.
§ 3.156(b) regarding the submission of new and material evidence. He asserts that the documents
he submitted regarding his unemployability did not initiate a new claim, but, because they were
submitted less than one year from the RO's decision on his PTSD claim, they were filed in

connection with that claim. Therefore, heargues, heisentitled to an effective date of December 23,
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1998, the date he filed his claim for benefits for PTSD (and the effective date of benefits for that
condition).

We observe that the Board did not consider 8 3.156(b). As discussed above, that section
provides: "New and materia evidencereceived prior to the expiration of the appeal period, or prior
to the appellate decision if atimely appeal hasbeenfiled. . . will be considered as having been filed
in connection with the claim which was pending at the beginning of the appeal period.” 38 C.F.R.
8 3.156(b). The time period to file a NOD to an RO decision is one year. See 38 U.S.C.
§ 7105(b)(1). The RO reached its decision awarding a 30% disability rating in January 2001.
Mr. Rice submitted evidence of unemployability, along with his NOD as to the initial rating
assigned, in June 2001, well before the expiration of the one-year period provided by statute. The
appellant's submission of evidenceof hisunemployability based on PTSD withinthe one-year period
was, asamatter of law, new and materia evidence under 8 3.156(b). The Board should havetreated
this evidence as if it had been submitted in connection with Mr. Rice's December 1998 claim for
compensation for PTSD. 38 C.F.R. § 3.156(b).

Instead, the Board, relying on Hurd v. West, stated that "aTDIU claimisaclaimfor increased
compensation, and the effective date rules for increased compensation apply toaTDIU clam.” R.
at 5 (citingHurdv. West, 13 Vet.App. 449 (2000)). However, Hurd isfactually distinguishablefrom
Mr. Rice's case because, in Hurd, the appellant had been in receipt of adisability rating since 1977
and asserted in 1984 and again in 1992 that his condition had worsened. Hurd, 13 Vet.App. at 450.
Accordingly, the Court in Hurd properly treated the appellant’s assertion of entitlement to TDIU as
a clam for an increased disability rating. Id. at 451; see also Dalton, 21 Vet.App. at 32-34.
However, Hurd does not stand for the proposition that an assertion of entitlement to TDIU isalways
aclaimfor increased compensation. Because we hold that the consideration of entitlementto TDIU
in a case where the assignment of the initial disability rating is on direct appea is part of the
consideration of the proper initial disability rating, we concludethat the Board erred in analyzing the
matter under section 5110(b)(2) and § 3.400(0)(1). Hanson, 9 Vet.App. a 32; Hersey v. Derwinski,
2 Vet App. 91, 94 (1992).

In addition, because the Board erroneously characterized the TDIU matter as claim for an

increased rating, the Board limited its discussion of evidence of unemployability to the one-year
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period preceding the June 2001 Notice of Disagreement that first asserted unemployability. R. at
9. Onremand, itispossiblethat, even if the Board determines that the evidence does not establish
entitlement toaninitial 100% schedular disability rating for PTSD, Mr. Rice might be ableto submit
evidence of unemployability prior to June 2000 that would support afinding of entitlement to TDIU
earlier than the November 2000 effective date assigned by the Board after its limited discussion of
the evidence in this matter.

The Board remanded the matter of the initial disability rating for PTSD for further
development and readjudication. In light of the Court's holding regarding the proper treatment of
assertionsof entitlement to TDIU when theinitial disability rating remainsat issue, we concludethat
it was error for the Board not to also remand the matter of the proper effective date for the award of
TDIU when it remanded the issue of the proper disability rating for the underlying disability. On
remand, Mr. Rice is free to submit additional evidence and argument in accordance with
Kutscherousky v. West, 12 Vet. App. 369, 372-73 (1999) (per curiam order). SeeKay v. Principi, 16
Vet App. 529, 534 (2002). For its part, the Board should review all the evidence of record and
consider, if necessary, the application of staged ratings. See Fenderson v. West, 12 Vet.App. 119,
126 (1999) (noting that staged ratings are assigned at thetimean initial disability ratingisassigned).
The Board should also proceed expeditiously, in accordance with 38 U.S.C. § 7112 (expedited

treatment of remanded claims).

[11. CONCLUSION
Upon consideration of the forgoing, the Court's April 9, 2008, decisionisWITHDRAWN,
and thisopinionisissued initsstead. The Board's January 27, 2006, decision denying entitlement
to an effective date earlier than November 1, 2000, for TDIU is VACATED and the matter is
REMANDED for readjudication consistent with this opinion.
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