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OPI NI ON

RESTANI , Judge:

Far Eastern Textile Ltd. (“Far Eastern”), respondent in the
under |l ying investigation, noves for judgnent on the agency record
pursuant to USCIT Rule 56.2. At issue is the final determ nation
of the International Trade Conm ssion (the “Conmm ssion”) in

Certain Polyester Staple Fiber from Korea and Tai wan, USI TC Pub.

3300, Inv. Nos. 731-TA-825 to 826 (final) (May 2000), List 2,

C.R Doc. 224 [hereinafter “Final Determ nation”]. Far Eastern

contests the Comm ssion’s affirmative material injury
determ nation by arguing that its finding of substanti al
conpetition between the foreign inports and the donestic |ike
product (1) is based on data that was m sreported by petitioners
and (2) is not supported by substantial evidence given
dissimlarities among the types of polyester staple fiber
(“PSF’). Far Eastern also contests the Conm ssion’s
determ nation of price depression.
JURI SDI CTI ON & STANDARD OF REVI EW

This Court has jurisdiction pursuant to 28 U. S.C. § 1581(c)
(1994). The Court will uphold the Commi ssion’s determ nation in
anti dunping investigations unless it is “unsupported by
substanti al evidence in the adm nistrative record or is otherw se

not in accordance with law.” 19 U . S.C. § 1516a(a)(2)(B)(i).
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FACTUAL & PROCEDURAL BACKGROUND

On April 2, 1999, E.I. DuPont de Nenours; Arteva Specialties
S.a.r.l., d/b/a KoSa (“KoSa”); Nan Ya Plastics Corp., Anerica
(“Nan Ya”)!, Wellman, Inc.; and Intercontinental Polyners, Inc.,
filed a petition with the Conm ssion and the Departnent of
Comrerce (“Commerce”) alleging that inports of PSF fromthe
Republic of Korea and Taiwan are being, or are likely to be, sold
inthe United States at less than fair value (“LTFV’), and that
such inports are both materially injuring and threatening further

material injury to an industry in the United States. See Certain

Pol yester Staple Fiber Fromthe Republic of Korea and Tai wan, 64

Fed. Reg. 23,053 (Dep’'t Conm 1999) (init. antidunping invest.).?

'Nan Ya Plastics was not a petitioner in the investigation
involving Taiwan. In a letter dated May 4, 1999, Nan Ya Pl astics
also withdrew as a petitioner in the investigation involving
Korea. In the sanme letter, DuPont withdrew as a petitioner in the
i nvestigation involving Taiwan. See Certain Polyester Staple
Fi ber from Korea and Tai wan, USITC Pub. 3197, Inv. Nos. 731-TA-
825 to 826 (prelim) (May 1999), List 1, P.R Doc. 61, at 1 n.2
[hereinafter “Prelim nary Determ nation”].

2In the April 29, 1999 notice of initiation, Commerce’s
definition of the scope of the investigation reads in rel evant
part as foll ows:

Certain polyester staple fiber is defined as synthetic
staple fibers, not carded, conmbed or otherw se
processed for spinning, of polyesters neasuring 3.3
decitex (3 denier, inclusive) or nore in dianmeter. This
mer chandi se is cut-to-lengths varying fromone inch (25
mm to five inches (127 mm). The nmerchandise . . . may
be coated, usually with a silicon or other finish, or
not coated. Certain polyester staple fiber is generally
used as stuffing in sleeping bags, mattresses, sk

j ackets, conforters, cushions, pillows, and furniture.
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The Commi ssion instituted investigations effective the sane date.
In May of 1999, the Commi ssion prelimnarily determ ned that

an industry in the United States is “materially injured” by

reason of |ess-than-fair-value inports of PSF from Korea and

Taiwan. Prelimnary Deternmnation at 1. The Comm ssion had

consi dered whether certain types of PSF, specifically “low nelt
fiber,”3 “conjugate fiber,”* “fiber made fromrecycl ed
materials,” and so-called “regen” fiber,® should be defined as
separate like products. 1d. at 5-11. The Comm ssion found that

there was one donmestic |ike product coextensive with the scope of

64 Fed. Reg. at 23, 053.
3 “Lownelt” fiber is described as foll ows:

a bi conponent fiber conprised of a polyester core and a
sheat h of copol yner polyester. Low nelt is used to

bi nd conventional polyester staple fibers together to
forma nonwoven batt suitable for bul k uses such as
furniture stuffing. Wen heated, the outer copol yner
sheath nelts at a |lower tenperature than its core or
conventional polyester staple fibers, and the nelted
sheath acts as a glue, holding the polyester staple

fi bers together.

Prelimnary Deternination at 6.

4 “Conjugate” fiber is described as foll ows:

a biconmponent fiber, with two polyesters used to create
a curled, or spiraled fiber. This spiral shape
provi des characteristics to the conjugate fiber simlar
to those that mechanical crinping gives to conventiona
pol yester staple fiber.

Prelimnary Determ nation at 7-8.

® “Regen” fiber is described in detail in the discussion
section.
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the investigations defined by Conmerce, but indicated that it
woul d revisit the issue in the final phase of the investigation.
Id. at 11.

On Cctober 22, 1999, the Conm ssion solicited coments from
the parties on the draft producer, inporter, purchaser, and
forei gn producer questionnaires. In its May 15, 2000 fi nal
determ nation, the Conmm ssion determ ned that two separate
donmestic |like products exist for merchandi se covered by
Comrerce's investigation, nanely: (1) lownelt PSF and (2) al
ot her types of PSF not specifically excluded (collectively

desi gnated “conventional PSF’). Final Determ nation at 3, 12.

The Conmm ssion majority found lownelt fiber to be a donestic

i ke product separate fromthe other polyester staple fibers, and
i ssued negative material injury and threat determ nations with
respect to the donestic industry producing lownelt PSF. Final

Determ nation at 6-9, 28-36.°

Wth respect to “conventional” fiber, however, the
Comm ssion issued an affirmative material injury determ nation.

Fi nal Determ nation at 16-28. The Conmmi ssion noted that for the

purposes of the final phase of the investigation, “respondents no

| onger argue that regenerated fiber is a separate donestic |ike

®Accordingly, the scope of the antidunping duty orders was
revised fromthat used in the investigations to exclude |ow nelt
PSF. See Certain Polyester Staple Fiber from Korea and Tai wan,
65 Fed. Reg. 33,807 (Dep’t of Comm May 25, 2000) (and’d fi nal
determ).
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product.” Final Determnation at 5 n.13. See also Letter from

Stein Fibers, Ltd. to Comm ssion (Feb. 8, 2000), List 2, CR

Doc. 46.
On May 25, 2000, Commrerce published its antidunping duty
order pursuant to the affirmative final determ nations nade by

Commerce and the ITC. Certain Polvester Staple Fiber from

Taiwan, 65 Fed. Reg. 33,807 (Dep’'t Comm 2000). Far Eastern
appeal s the Comm ssion’s final determ nations of nateri al
injury.’
Di scussi on

|. Material Injury Analysis

Under 19 U. S.C. 8§ 1673d(b)(1), the Comm ssion is charged
with making “a final determi nation of whether . . . an industry
inthe United States (i) is materially injured, or (ii) is
threatened with material injury . . . by reason of inports, or
sales . . . for inportation, of the [subject] nerchandise.”
Section 1677(7)(B) (i) specifies that the Conm ssion in naking its
final material injury determ nation nust consider the vol unme of
the subject inports, their effect on prices for the donestic |ike
product, as well as their inpact on donmestic producers of the

donestic |like product.® Pursuant to 19 U.S.C. 8§ 1677(7)(B)(ii),

"Far Eastern does not on appeal dispute the Conmission's
donestic |ike product determ nation.

8Before engaging in this analysis, however, the Conmi ssion
must “cunul atively assess the volunme and effect of inports of the
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t he Comm ssion may al so "consi der such other econom c factors as
are relevant to the determination.” No single factor, however,
is determ native and the Conm ssion evaluates all rel evant
econom c factors "within the context of the business cycle and
conditions of conpetition that are distinctive to the affected
industry." 19 U.S.C. 8§ 1677(7) (0O

Far Eastern contests the Comm ssion’s affirmative materi al
injury determ nation by arguing that its general conclusion that
foreign inports conpete with the donmestic |like product (1) was
based on “flawed” data regarding “regenerated fiber” and (2) was
not supported by substantial evidence. Far Eastern also contests
the Comm ssion’s finding that underselling by subject inports

contributed to price depression.

A.  Reliance on Questionnaire Responses
Far Eastern argues that the Comm ssion unreasonably relied
on “flawed” data reported by the donmestic producers regarding

their shipments of “regenerated fiber.”® Far Eastern’s

subj ect nerchandise fromall countries with respect to which ..
petitions were filed . . . on the same day . . . if such inports
conpete with each other and with donmestic |ike products in the
United States market.” 19 U . S.C. 8 1677(7)(Q(i). Far Eastern
does not directly challenge cunul ation of data on the foreign
inmports. Rather, it challenges the Conm ssion’s finding that
foreign inports conpete with the donestic |ike product insofar as
the finding underlies the ultinmate material injury determ nation.

° Far Eastern also challenges the Final Determination on the
ground that data reported by [ ] was found to have errors.
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contention that the data is “flawed” rests on the proposition
that petitioners ignored part of the definition given by the
Comm ssion and reported as “regenerated fiber” what
“adm ttedly”!° shoul d have been classified as “residual PSF. "
This all eged m sreporting, Far Eastern concludes, resulted in
distorted volune | evels and skewed pricing conparisons that
formed the basis for the Comm ssion’s conclusion that there was
substantial conpetition between the subject inports and the
donestic like product. Far Eastern Br. at 11. Far Eastern's
argunents |ack nerit.

Far Eastern m sconstrues the Conm ssion’s definition of

“regenerated PSF.” The category “regenerated fiber” was defined

The Conmission noted in the Final Determ nation, however, that
the errors were corrected pursuant to verification. Final

Determ nation at 28, n.123; Verification Report (April 18, 2000)
List 2, CR Doc. 232. Verifiable data were incorporated in the
final staff report. Menorandum I NV-X-087, List 2, CR Doc. 38,
at VI-1 [hereinafter “Final Report”]. Data that were ultimtely
unverifiable were clearly distinguished in the Final Report. See
Final Report at VI-11 to 13. In light of such clear

di stinctions, the court cannot accept Far Eastern’s contention
that the Comm ssion disregarded accurate figures in favor of data
known to be unverifiable.

1 Far Eastern cites and the record reveals no evidence that
the donestic industry “admtted” that the product it reported in
the regenerated fiber category did not in fact neet the
Comm ssion’s definition of this term

" The designation “residual” PSF does not refer to a
category defined in the questionnaires. Rather, “residual” PSF
refers to what the Comm ssion in the Final Determnation | abel ed
any conventional PSF (i.e., certain PSF excluding “lownelt”
fiber) that did not satisfy the definition for either regenerated
or conjugate fiber.
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in the Conm ssion’s instruction booklet as foll ows:
pol yester staple fiber produced primarily fromwaste
pol yester fibers but may al so include other polyester
wast e products such as non-fiber polyester solids. It
general ly has inconsistent physical properties, such as
irregular color, denier, staple length, and crinp
court. It is generally sold wthout specifications,
guarantees, or warranties of any kind.
General Information, Instructions and Definitions for Comm ssion
Questionnaires, Inv. Nos. 731-TA-825 to 826 (final) at 4, Far
Eastern Reply App., Tab 1, at 7 [hereinafter “Instructions”].
First, by its terms, the first sentence provides the only
absol ute requirenent to neet the definition. Thus, producers
were to report as “regenerated fiber” any PSF that primarily had
been regenerated from waste pol yester staple fiber itself or
primarily was nmade fromnon-fiber (i.e., recycled) materials.?
The evi dence supports the finding that donestic producers did in

fact manufacture PSF produced primarily from waste pol yester

fibers or other polyester waste products during the PO, and

2The Final Report clarified that certain PSF can be
classified according to raw materials as foll ows:

Staple fiber may be made fromreacting ethyl ene glycol
and either terephthalic acid or its nethyl ester; if so
produced, it is terned virgin PSF. Staple fiber may

al so be made fromrecycl ed pol yester, using either
consuner waste, such as polyethyl ene terephthal ate
(PET) bottles, or industrial waste, such as pol yester
chi ps or spun tow, such fiber is known as regenerated,
or recycled fiber.

Fi nal Report at |-4.
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accurately reported this data to the Comm ssion.'® See Letter to
Jozlyn Kal chthaler from Petitioners, April 11, 2000, KoSa s App.,
Tab 6.

Second, Far Eastern ignores the use of the qualifier
“generally” with respect to the latter parts of the definition.
There is no support for the proposition that, in drafting
definitions, the Comm ssion is prohibited fromincl uding
descriptive terns that indicate factors to be considered in
conpleting the questionnaire. The use of qualifiers indicates
that al though the attributes that follow (e.g., 1nconsistent
physi cal properties, irregular color) factor into whether a
particul ar product can be deened to fall within the definition,
the lack of such an attribute would not necessarily elimnate a
product fromthe category. This is not to say that the latter
part of the definition is neaningless and can be ignored.

Rat her, it shows that for the purposes of the questionnaire, the

category “regenerated PSF” was intended to enconpass what had

B¥The Final Report stated that “[p]etitioners manufacture
PSF from pol yester waste material, including tow waste, scraps,
filaments, polyester film and PET bottles.” Final Report at |-
12 & n.35. The Final Report specified that [

].7 1d. Far Eastern does not dispute these findings.
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been referred to in the prelimnary determ nation as U S.
produced “recycled fiber” and Korean “regen.”

Far Eastern’s “flawed data” argunent is essentially a
bel ated attenpt to convince the Conm ssion that a separate
category for “recycled PSF’ should have been included in the
guestionnaire. In the prelimnary phase of the investigations,
t he Comm ssion had anal yzed product distinctions in four
categories: “lownelt PSF,” “conjugate PSF,” “PSF made from
recycled materials” and “regen PSF.”!* The distinction between
the latter two categories derived froman acknow edged difference
in inputs, rather than any inherent difference in physical
conposition, end-uses, or any other factor used in determning
i ke product.?®®

Several respondents, not including Far Eastern, proposed

definitions of “regenerated fiber,” “lownelt fiber,” and

“The category “regen” was described in the Prelininary
Determ nation as foll ows:

Regen is nade exclusively fromrecycled or regenerated
materials, but is chemcally identical to conventi onal
pol yester staple fiber. Asian producers of regen tend
to be small firns, generally using inferior quality
equi pnrent. The resulting regen pol yester staple fiber
tends to be of a |lower quality than conventional fiber;
regen has uneven col oration and inconsistent sizing and
may contain |arge chips of unprocessed pol yester.

Prelimnary Determ nation at 10.

®Thus, conjugate fiber can be produced from regenerated
fi ber or non-regenerated fiber. See Final Results at 22 n. 88.
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“conjugate fiber” to be included with the questionnaires. One
respondent specifically proposed that, for the purposes of the
guestionnaire, “regenerated fiber” be distinguished from
“recycled fiber,” which it described as a PSF “conparable in

gqual ity and interchangeable with virgin polyester staple fiber
but using as its raw material recycled products made from

pol yet hyl ene terephthal atate (“PET") such as soda bottles instead
of newly manufactured PET chip.” Comm ssion App., List 1, P.R
Doc. 80, at 3. The proposed definition for “regenerated PSF’ was

as foll ows:

certain polyester staple fiber . . . produced primarily
fromwaste polyester fibers, or other polyester waste
product. It is typically off color, and may consist in
part of non-fiber polyester solids such as unprocessed
pi eces of the waste feedstock. It is generally sold

wi t hout specifications, guarantees, or warranties of
any ki nd.

In a letter dated Novenber 1, 1999, petitioners disputed the
grounds for the proposed distinction, arguing, inter alia, that
inputs used to create “recycled” and “regenerated” fibers can be
and are in fact conbined to produce a single resulting fiber.
Comm ssion App., List 1, P.R Doc. 88, at 4-5. The questionnaire
ultimately adopted a definition of regenerated fiber that was
simlar to that proposed by respondents, but rejected “recycled
fiber” as a separate category. See Instructions, at 4, Far

Eastern Reply App., Tab 1, at 7. Such a grouping of markets
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segnents is proper. See Makita Corp. v. United States, 974 F.

Supp. 770, 788 (Ct. Int’l Trade 1997) (“[Neither the statute nor
its legislative history requires the Conmi ssion to adopt a
particul ar anal ysis when the market has segnents.”) (citation

omtted). See also BIC Corp. v. United States, 21 CI T 448, 453,

964 F. Supp. 391, 397 (1997)(“[When it has revi ewed
determ nations in which the Comm ssion has consi dered using
mar ket segnments, the court has deferred to the Comm ssion’s

findings regarding the existence and inportance of such

segnents.”) (citing Acciai Speciali Terni, S.p.A v. United
States, 19 G T 1051 (1995)). Thus, the single category
“regenerated PSF” with broad descriptive terns was apparently
i ntended to include what had been referred to as “regen” and
“recycled fiber” to account for the lack of a clear dividing line
given the practice of blending the two types of fibers. Far
Eastern may not now obtain remand on the ground that the
Comm ssion was wong in not fully accepting a co-respondent’s
argunents. |If Far Eastern had nore persuasive argunents, it
coul d have nade them at the appropriate time, but elected not to
do so.

In fact, the record shows that Far Eastern did not al ways
di stingui sh between PSF nmade fromrecycled material and PSF nade
from PSF wast e. In the Comm ssion’s January, 2000 sal es

verification at Far Eastern’s corporate headquarters, conpany
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officials represented that “[Far Eastern] does not differentiate
in the ordinary course of business between regenerated and
recycled inputs. Rather, they refer to all non-virgin inputs as

‘waste.’” Far Eastern Sales Verification Report (Feb. 11, 2000),

at 11, Comm ssion App., List 2, CR Doc. 16, Exh. 2, at 2. 1In
its appeal, Far Eastern does not dispute that such
representations were made to the Comm ssion. The Conmi ssion
properly relied on data that had been derived fromreporting

according to definitions consistent with these representations.

B. Substitutability

The Comm ssion’s affirmative material injury determ nation
with respect to “conventional fiber” was based in part on a
threshold finding that “conjugate fiber and regenerated fi ber
conpete to a substantial degree with all other conventional PSF
([designated] ‘residual PSF) in the U S conventional PSF

market.” Final Determ nation at 19. See BIC, 964 F. Supp. at

398 (“In analysis of material injury, substitutability is one
factor in the evaluation of volunme and price.”) (citation
omtted). Far Eastern contends that the underlying finding of
fungibility was not based on substantial evidence.

The Comm ssion first acknow edged that “conjugate and
regenerated fiber may substitute for non-PSF products [such as

goose-down for “conjugate,” and foam and shoddy (i.e., reclained
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wool ) for “regenerated fiber”] to sone extent.” Final

Determ nation at 21-22. The Commi ssi on nonet hel ess nmade t hree

findings to conclude that there was “a | arge degree of
fungibility and direct conpetition between both of the types of
inported fiber [i.e., “conjugate PSF” and “regenerated PSF’] and
donestically produced PSF.” 1d. at 22.%® These findings related
to the followi ng product and industry characteristics: (1)

bl endi ng anong types of conventional PSF; (2) product end-use;
and (3) interchangeability of conjugate fiber and regenerated

fiber with other certain PSF.

1. Blending

The Comm ssion’s fungibility determ nation was based in part
on a finding that “purchasers’ blending practices indicate that
there are different mxtures of PSF that will result in the

desired end-product.” Final Determ nation at 22. The Comm ssion

reasoned as foll ows:

Pur chasers appear to be able to shift their blends to

* To the extent the Conmission relies on substitutability
inits material injury determ nation, the products in question
need not be direct substitutes, but they nust be substantially --
rather than theoretically -- substitutable. See R MlIndus., Inc.
v. United States, 18 CI T, 219, 226 n.9, 848 F. Supp. 204, 210
n.9, 211 (1994) (noting differences anong contexts in which
substitutability arises and holding that “[s]ection
1677(7) (O (i1) permts a finding of injury where an inported
product of higher quality may not be directly substitutabl e but
nonet hel ess causes price depression or suppression for the | ower
cost donestic product”).
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t ake account of differences anong the types of

conventional PSF. For exanple, purchasers may use

greater quantities of |lower-priced regenerated fiber

and | esser quantities of other types of fiber to

achieve a low price point. However, in such

situations, it is price concerns that drive the

bl endi ng deci si on.
ld. at 22. Far Eastern concedes that purchasers may bl end
different types of PSF in different proportions. Far Eastern
mai nt ai ns, however, that bl ending occurs because the different
types of PSF “conpl enent” rather than di splace one another, as a
result of marked quality differences anong the types.!'” Al though
di fferent proportions of types of PSF render the blend suitable
for different grades of applications (e.g., high-end furniture
vs. lowend furniture), this does not negate the fact that, as
the record shows, purchasers attenpt to reach a | ower price-point

on a product by substituting one type for another.?8 Fi na

Report at 11-11, 14-15. That the types are used in varying

Y Rather than cite to specific record evidence to support
its theory that the types of PSF conpl enment each other, Far
Eastern relies on anal ogy. Because blending is according to
specific fornul ae, Far Eastern likens the types of PSF to
different ingredients in making a cake, i.e. flour and sugar.
Thi s anal ogy necessarily fails because although the different
types of PSF have varying |levels of quality, they provide
essentially the sane ultimate function, e.g., filler, unlike
different ingredients in a recipe.

BFor exanple, Patrick J. Magrath, one of petitioners’
econom c consultants, testified that “[t]here is pressure from
[ purchasers’] end-users to hit certain price points, but it’s
also for themto lower their costs and maintain their profit
mar gi ns, so [blending is] driven by that. . . .” Final Hearing
Transcript (Mar. 28, 2000), List 1, P.R Doc. 251, Far Eastern
App., Tab 2, at 65.
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proportions supports the conclusion that the types are
substitutes to a certain degree rather than conpl enents.

Because a purchaser may change the proportion of PSF types in
order to nmeet a certain price point and still satisfies a demand
for a particular end-use, the Comm ssion’s finding of conpetition

on this ground is supported by substantial evidence. See Mikand

Ltd. v. United States, 20 C T 903, 904, 937 F. Supp. 910, 912-13

(1996) (finding of conpetition supported by substantial evidence
where | ow priced subject nmerchandise is used in place of donestic

i ke product for applications in which quality is not critical).

2. End-use
The Conmm ssion found that

respondents have failed to identify a significant

mar ket segment or end-use served by regenerated fiber
or conjugate fiber that is not served by residual PSF.
The |l arge volume of inports of conjugate fiber and
regenerated fiber indicates that they are not serving
ni che markets, but rather are conpeting to a |large
degree with residual PSF.

Final Determ nation at 22. Al though it is questionabl e whether

t he Comm ssion can determ ne solely fromvolunme figures whether a
product serves a niche market or not, the Conm ssion’s finding
regardi ng conpetition on the ground of simlar end-use is

supported by substantial evidence. The Final Report states that

“PSF is principally used as fiberfill and is sel dom visible.

The majority of the subject fiber is used as stuffing in
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sl eepi ng bags, mattresses, ski jackets, conforters, cushions,
pillows, and furniture. PSF used for fill is produced in many

variations for purposes of quality enhancenent.” Final Report at

|-3. See also id. at 1-7 (conjugate fiber end uses) and |I-11 to

12 (regenerated fiber end uses). Far Eastern does not dispute
that all types of conventional PSF (i.e., certain PSF excluding
“l'ow nelt PSF,” which was found to serve primarily as a bondi ng
agent) are used as fiberfill, nor is there any testinony to the
contrary. Rat her, Far Eastern asserts that the different types
of PSF correspond to different quality levels of end-uses. The
record supports Far Eastern’s statenment that, in contrast to
regenerated fiber, conjugate fiber is generally “a

technol ogi cal | y advanced product suitable for high-end uses, with

better filling power and shape retention.” Final Determ nation

at 10; Final Report at -7, I1-5to 8 The varying degrees of

quality within certain types of end-uses, however, does not
render unsupported by substantial evidence the Conm ssion’s
conclusion that all conventional PSF is used for the simlar

pur poses described in the Final Report.

3. Interchangeability
The Comm ssion relied on pricing data and questionnaire
responses to make an underlying finding of interchangeability

bet ween subject inports of conventional PSF and the donestic |ike
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product. Final Determ nation at 22-23. Far Eastern di sputes

this finding, arguing that “the evidence does not support, and
often contradicts, the Comm ssion’s finding that subject inported
conjugate and regenerated fiber are substitutable and conpete
wi th donestically produced conventional PSF.” Far Eastern Br. at
17.

The Comm ssion first found that the “the pricing data do not
support the argunent that conjugate fiber is superior to residual

PSF.” Final Determ nation at 22. Far Eastern attacks this

finding indirectly by asserting that a conparison between
conjugate fiber and conventional PSF is of |imted probative

val ue because “donestic producer’s sales are concentrated in so-
called ‘residual PSF and higher-quality recycled fibers.” Far
Eastern Br. at 13. Sinply because the volunme of conjugate
produced in the United States was m ni mal does not necessarily
establish that pricing data for conjugate is unreliable so as to
precl ude the Comm ssion from maki ng a conpari son between
conjugate and other types of fiber. Mniml U S. production of a
product sub-type does not undercut the Comm ssion’s overal
material injury determ nation where, as here, the sub-type
represents a | ow percentage of total U S. consunption of the
subj ect nerchandi se. |ndeed, that a donestic producer did
produce one type of conjugate fiber (5-7 denier, hollow slick)

during the PO -- and is capable of shifting capacity to produce
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nore -- is evidence of direct conpetition, even if to alimted
extent, and therefore supports the Conm ssion’s finding of
i nt erchangeabi lity.

The Comm ssion further found that “a significant nunber of
i nporters and purchasers indicated that conjugate fiber and ot her
certain PSF are interchangeabl e or sonmewhat interchangeable.”

Final Determ nation at 22-23. The Comm ssion noted that “[f]our

[of four] donmestic producers, four of fourteen inporters, and
nine of thirty purchasers reported that conjugate fiber is

i nterchangeable with other certain PSF,” while “[t]wo inporters
and five purchasers reported that conjugate fiber is somewhat

i nterchangeable with other certain PSF.” Final Determ nation at

23, n. 93 (citing Final Report at II-5to I1-8). The Conm ssion

al so found that:

the bul k of the questionnaire responses . . . indicate
t hat purchasers buy regenerated fiber because it is

| ess expensive. Therefore, in the absence of | ow
priced regenerated fiber, many purchasers would likely
buy residual PSF. A majority of inporters and
purchasers indicated that regenerated fiber and

resi dual PSF are interchangeabl e or sonewhat

i nt er changeabl e.

¥ The Final Report noted that [ ] is the only donestic
producer that has produced conjugate. Final Report at V-13,
Tabl e V-5. Consunption of conjugate fiber "“increased
significantly, by [ ] percent in quantity and [ ] percent
in value, during 1997-99. Final Report at IV-11, Table IV-6. [

] represented to the Commi ssion that it had di scontinued

production of conjugate as of March 2000, but that it planned to
start producing again if market conditions inprove. Final Report

at V-13, Table V-5.
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Final Determ nation at 23. |In support of its determ nation, the

Comm ssion noted that all four domestic producers, five of
fifteen inporters, and fifteen of thirty-eight purchasers
reported regenerated fiber to be “interchangeable” w th other
certain PSF. In addition, three inporters and five purchasers
consi dered regenerated fiber to be “sonewhat interchangeabl e”

wWith other certain PSF.” Final Determination at 23 n.94 (citing

Final Report at I1-11 to 15).2

A review of the comrents given in response to the
guestionnaires reveals that the figures for both conjugate and
regenerated fiber are accurate, yet because the results are
m xed, the evidence appears inconclusive with respect to
i nterchangeability. Nevertheless, where results are m xed, the
Court may not remand a determ nation by the Comm ssion sinply
because the evidence on the record may support two inconsistent

conclusions. See G upo Industrial Canesa v. United States, 85

F.3d 1577, 1582 (Fed. Cir. 1996) (citing Consolo v. Fed. Mar.

Commin, 383 U. S. 607, 619-20 (1966)). Thus, the Comm ssion’s

® Far Eastern maintains that conjugate fiber is a superior
product that conpetes primarily w th non-PSF products, especially
goose down. That conjugate fiber conpetes with non-PSF products
does not speak to the issue of whether a purchaser woul d be able
to substitute other types of PSF if the price of conjugate were
to increase substantially. Far Eastern offers no support for its
assunption that differences in quality necessarily indicate that
purchaser quality preferences are of such an extent that
substitution would not take place regardl ess of any price
differential.



CouRT NoO. 00-06-00296 PAGE 22

finding of a significant degree of interchangeability for both
conj ugate and regenerated fiber is supported by substanti al

evi dence.

C. Price Effects

The Comm ssion determ ned a significant vol une of
under pri ced subject inports of conventional PSF from Korea and
Taiwan can and did contribute to a significant degree to price

depression. Final Determ nation at 24-26; 19 U S.C. 8§

1677(7) (O (ii1). The Comm ssion found that “[t]he cumul at ed
i nports of conventional PSF from Korea and Tai wan undersold the
donmestic product in 162 out of 168 quarterly observations, or

96.4% of the tine.” Final Determ nation at 25. The Conm ssion

al so found, inter alia, that prices of subject inports of

conventional PSF declined overall from 1997 to 1999. 1d. Rather
than directly contesting the Conm ssion’s finding of

undersel ling, Far Eastern contends that the Conm ssion erred in
not attributing the price decline to a decrease in materi al
costs. Far Eastern, however, overlooks the fact that prices
declined at a faster rate than did costs.?* Furthernore, Far

Eastern has not pointed to any record evi dence that woul d

ZPrices declined by 7.1%from 1997 to 1998, and by 13.8%
from 1998 to 1999, while raw material costs declined by 6.3%from
1997 to 1998, and 10%from 1998 to 1999. See Final Report at
Tabl e VI - 3.
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controvert the Comm ssion’s observation that prices are not
directly based on material costs. ?? Al t hough Far Eastern is
correct -- and the Conm ssion recognized -- that there is in fact
sone correlation between raw material prices and the donestic

prices of PSF, see Final Report at Figures V-2 to 7, this

correlation is not of itself sufficient to exclude underselling

by subject inports as a cause of price depression.

1. Alleged Inconsistency between Material Injury Determ nations
Far Eastern argues that the Comm ssion’s anal ysis and

conclusions as to “lownelt” PSF are inconsistent with its

anal ysis and conclusions with respect to conventional PSF. The

record does not show any such inconsistency. The Conmi ssion

determ ned that there was a | ack of interchangeability between

i nported and donestically-produced “l ownelt” PSF based on

physi cal differences, different end-uses, and responses by

purchasers and inporters to the questionnaire. Final

Determ nation at 28-32. This determ nation was not, as Far

Eastern clains, predicated on a finding that no | ost sales or
| ost revenue allegations involved | ownelt PSF.
Far Eastern asserts that Conm ssioner Bragg failed to

articulate the data and reasoni ng underlying her determ nation

2 Far Eastern concedes the |lack of evidence of contracts
that establish price ternms according to raw naterial prices. See
Far Eastern Br. at 36.
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that there was one donestic |ike product including “lownelt”

PSF. Were a majority of the comm ssioners render affirmative
determ nations that are, as here, deened supported by substanti al
evi dence and are in accordance with |aw, the Court need not reach
the propriety of a concurring conm ssioner’s determ nation, as

the ultimte determ nation would not be disturbed in any event.

Concl usi on
The Comm ssion’s final determnation of material injury with
respect to conventional PSF was not based on flawed data and was
supported by substantial evidence. Accordingly, the Conm ssion’s

determ nation i s sustai ned.

Jane A. Restani
Judge

DATED: New York, New York
This 14th day of August, 2001



