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OPI NI ON

Pogue, Judge: This case is before the court on notions for
j udgnment upon the agency record chal |l engi ng certain aspects of the
I nternational Trade Adm nistration of the United States Departnent

of Commerce’'s (“Comerce” or “Departnent”) Notice of Final

Det er m nati on: Sales at Less than Fair Value: Bulk Aspirin from

the People’s Republic of China, 65 Fed. Reg. 33,805 (Dep’t Conmerce

May 25, 2000), as anended, 65 Fed. Reg. 39,598 (Dep’t Commerce June

27, 2000)(“Final Determ nation”) and the acconpanying lssues and

Deci sion Menorandum P.R Doc. No. 155 (May 17, 2000)(“Decision

Menoranduni). This court has jurisdiction pursuant to 28 U.S.C. 8§
1581(c) and 19 U.S.C. § 1516a(2)(B)(iii).

Plaintiffs in these consolidated actions are foreign and
donmestic producers of bulk aspirin. Foreign producers, Jilin
Phar maceut i cal Co. , Ltd. (“Jilin”) and Shandong Xi nhua
Phar maceutical Factory, Ltd. ("Shandong”), argue that (1) Commerce
erred in applying overhead costs at each upstream production stage
and (2) Commerce inappropriately applied a weighted average ratio
rather than a sinple average ratio to cal cul ate overhead, selling,
general and adm nistrative expenses (“SG&A’), and profit rates.
Donesti ¢ producer, Rhodia, Inc. (“Rhodia”) argues that (1) Commerce
inproperly used inport data rather than donestic data as the
surrogate value for phenol; (2) Cormerce erred in excluding

purchased salicylic acid from Shandong’ s normal val ue cal cul ati on;
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and (3) Commerce incorrectly included sales of traded goods in the
denom nator of the factory overhead ratio. The Departnment asks for
a voluntary remand for the |imted purpose of renoving sales of
traded goods fromthe denom nator of the factory overhead rati o and

recal culating the ratio.

Backgr ound
On May 28, 1999, Rhodia filed a petition requesting the
i nposi tion of antidunping duties on inports of bul k acetylsalicylic
acid, comonly referred to as aspirin, fromthe People’ s Republic
of China (“PRC). Rhodi a all eged that the subject inports were
being sold at prices below fair market value. The Departnent, in

response, initiated aninvestigation, seelnitiationof Antidunping

Duty Investigation: Bulk Aspirin from the People’'s Republic of

China, 64 Fed. Reg. 33,463 (Dep’'t Commerce June 23, 1999), and
prelimnarily determ ned that bul k aspirin fromthe PRC was bei ng,
or was likely to be, sold in the United States at less than fair

value (“LTFV’) as provided in section 733 of the Act. See Notice

of Prelimnary Deternination of Sal es at Less Than Fair Val ue: Bul k

Aspirin from the People’'s Republic of China, 65 Fed. Reg. 116

(Dep’t Commerce Jan. 3, 2000)(“Prelimnary Determ nation”).

Pursuant to section 1677b(c), and in accordance with its

treatnent of the PRC in all past antidunping investigations,
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Commerce found the PRC to be a nonmarket econonmy (“NVE’) country.?

See Prelimnary Determination at 117. Finding India to be at a

| evel of economc developnent conparable to the PRC and a
significant producer of bulk aspirin, Comerce selected India as
t he surrogate market econony country in accordance with 19 U.S. C
8§ 1677b(c) (4). See id. at 119; see also 19 U S C 8§
1677b(c) (1) (The normal value of goods in a NVE country may be
ascertained by determ ning the cost of the “factors of production”
used to manufacture the goods.). No party chall enges the use of
India as the surrogate market econony. See Letter to Sec. Dal ey
fromthe Law Firmof Stewart & Stewart, P.R Doc. No. 75 at 1 (Cct.
8, 1999).

Standard of Revi ew
The Court nust uphold a final determ nation by Conmerce in an
anti dunping i nvestigation unless it is “unsupported by substanti al
evi dence on the record, or otherw se not in accordance with law.”

19 U.S.C. § 1516a(b)(1)(B)(i).

The term “nonnar ket econony country” is defined by statute
as “any foreign country that the adm nistering authority
determ nes does not operate on market principles of cost or
pricing structures, so that sales of nerchandise in such country
do not reflect the fair value of the nerchandise.” 19 U S. C 8§
1677(18) (A).
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Di scussi on

Comrerce cal cul ates an anti dunping duty margi n by conparing
the inported products’ price in the United States to the nornal
val ue of conparable nerchandi se. See 19 U S.C 8§ 1677b(a).
Generally, normal value is the price of the nerchandise in the
producer’s honme market, its export price to countries other than
the United States, or a constructed val ue of the nerchandi se. See
19 U S.C 8§ 1677b(a)(1). When the exporting country is a NVE
country, however, section 1677b(c) requires that Comrerce “shall
determ ne the normal val ue of the subject nerchandi se on the basis
of the value of the factors of production utilized in producing the
mer chandi se and to which shall be added an anount for general
expenses and profit plus the cost of containers, coverings, and

ot her expenses.” 19 U.S.C. §8 1677b(c)(1)(B).

| . Application of Overhead Costs at each UpstreamProducti on Stage

Once Commer ce determ ned I ndiato be the appropriate surrogate
country for the PRC, it sought surrogate val ues for each factor of
production, and for general expenses and profit. Factory overhead
is “one conponent of a product’s cost of manufacturing.” See Ar

Prods. & Chens., Inc. v. United States , 22 CIT 433, 441, 14 F.

Supp. 2d 737, 745 (1998). The value of factory overhead is
cal cul ated as a percentage of manufacturing costs. See id.;

Magnesi um Corp. of Am v. United States, 20 CI T 1092, 1102, 938 F.

Supp. 885, 896 (1996). Commerce calculates a ratio of overhead to
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material, |abor and energy inputs (“ME’') for producers of
conpar abl e nerchandi se in the surrogate country, India, and then
applies this ratio to the NME producer’s ME. See 19 CF.R 8
351.408(c) (4).

In its final determ nation Commerce used data from three
I ndian producers of aspirin inputs to separately account for
overhead costs for each upstream production stage for Jilin and
Shandong. > Conmerce determined that “the degree of integration of
afacility affects afacility’'s overhead costs.” Def.’s Mem Cpp’'n
to Mot. J. Agency R at 22 (“Def.”s Mem”). Because it determ ned
t hat none of the I ndian producers refl ect the degree of integration
repr esent ed by Shandong and Jilin, Conmerce concl uded that a single
application of an overhead ratio would understate overhead
expenses, not reflecting the expenses incurred to produce two maj or
inputs into aspirin and the final aspirin product itself. Decision
Menor andum at 11-12.

Jilin and Shandong argue, however, that not only did Commerce
nmerely assune that a fully integrated producer has a higher
overhead to raw material input ratio than a non-integrated
producer, but Commerce also assuned that the operations of the
I ndi an producers were not fully integrated. Shandong further
argues that Comrerce’s nethodology is a change from Conmerce’s

prior practice and contrary to the plain | anguage of the statute.

Conmer ce used surrogate values fromthree Indian producers:
Alta Laboratories, Ltd. (“Alta”), Andhra Sugars, Ltd. (“Andhra”),
and Gujarat Organics, Ltd. (“Gujarat”). See Shandong Br. at 24.
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A.  Accordance with | aw
Section 1677b(c) requires normal value to be calculated “on
the basis of the value of the factors of production utilized
to which shall be added an anount for general expenses and profit
plus the cost of containers, coverings, and other expenses.” 19
US. C 8 1677b(c)(enphasis supplied). Shandong argues that
Commer ce, by appl yi ng an overhead rati o at each upstreamproduction
st age, added anpunts and costs i nto t he dunpi ng margi n cal cul ati on.
Shandong Br. Supp. Mt. J. Agency R at 13 (“Shandong Br.”).
Rat her, according to Shandong, Comrerce should have applied the
overhead anmount at one tine and as an overall percentage. In
support of this argunent, Shandong cites to the Departnent’s

Ant i dunpi ng Manual and what it argues is mandatory | anguage in the

st at ut e. See id. at 13-14; Int’l Trade Admn., U S Dep't
Commer ce, Antidunpi ng Manual , Chap. 8 at 85(1998)(“ Antidunping

Manual "); 19 U.S.C. § 1677b(c).

The statute does require that the Departnent include an anount
for overhead expenses. Comrerce, <contrary to Shandong’s
assertions, did only include “an” anmount. “Amount” is defined as

“a: the total nunber or quantity; b: the quantity at hand or under

consideration.” Merriam Wbster,avail able at http://ww. mw. com
In this case, Commerce argues that to account for the overhead
expenses of an integrated producer, it was necessary to | ook at the
expenses incurred during each stage of the multi-stage production
process. Commerce used surrogate factory overhead val ues for each

stage of the nulti-stage process and calculated a total anount
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based on these figures. The cal cul ated overhead rate was not
contrary to the statute as only a single figure for general
expenses and profit was included in normal value. Normal val ue,
therefore, only included the total nunber and quantity under
consi deration, consistent wth “an anount,” not “anounts” as
Shandong cont ends.

Furthernore, Shandong’s reliance on the Antidunpi ng Manual is

m spl aced. * The manual, wunder a section entitled “Sanple
Cal cul ation for [ Normal Value],” presents a “very sinpl e exanpl e of
the type of factors valuation calculation that is done in
investigations or reviews involving nerchandise from a NME

country.” Antidunping Manual, Chap. 8 at 92. The net hodol ogy t hat

the manual presents is nerely an exanple; further, it is a “very
sinmple exanple.” This inplies that Comrerce is not bound exactly

tothis very sinple exanple inthe Antidunping Mnual; rather, the

Manual presents a nodel that illustrates one approach to
calculating the factory overhead ratio. The production process
utilized in the nmaking of bulk aspirin, however, is not a sinple
process. Therefore, Commerce did not depart fromprior practice by

not followng the Antidunping Manual 's “sinple exanple”; but

%t should be noted that while the Antidunping Manual “is
not a binding | egal docunent, it does give insight into the
i nternal operating procedures of Commerce.” Koenig & Bauer-
Albert AGv. United States, 24 AT _, _, 90 F. Supp. 2d 1284,
1292 n. 13 (2000), aff’'d in part, vacated in part, remanded by 259
F.3d 1341 (Fed. Cir. 2001).
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i nstead used this nodel and adapted it to a nore conpl ex situation.

B. Substantial Evidence

Shandong and Jilin al so argue that the Departnent did not show
why overhead would be higher for an integrated producer, nor
support its finding that Indian producers have a | ower overhead
wi th evidence fromthe record.

Commerce’'s determnation is reviewed on the basis of the
reasons articul ated and evidence relied oninits decision. SECv.

Chenery Corp., 332 U S. 194, 196 (1947). Furthernore, Conmerce

must articulate a “rational connecti on between the facts found and

the choice made.” Burlington Truck Lines, Inc. v. United States

371 U. S. 156, 168 (1962).
In this case, Commerce adopted Rhodia s argunent, stating in

its Decision Menorandum that “[a] fully integrated producer w ||

have an overhead to raw material input ratio that is higher than
the sane ratio for a non-integrated producer, other things being

equal .” Decision Menorandumat 11 (“[We agree with the petitioner

that degree of integration is a relevant factor that can affect
overhead rates.”). Beyondthis conclusory statenent, Conmerce gave
no explanation for its finding that producers of bulk aspirin in
the PRC are nore integrated than the surrogate producers in India.

See id. at 11-12. The Deci sion Menorandumal so failed to identify

any evidence in the record to support Comrerce’s conclusion. For
exanpl e, Commer ce does not cite any evidence to support its finding

that vertically integrated producers have hi gher overhead costs or
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that, except with regard to the level of integration, the Indian
and PRC producers are otherw se “equal .” Al though Commerce’s bri ef
addresses in greater detail the reasons that integrated producers
have hi gher overhead costs, the “'post hoc rationalizations’ of
counsel [cannot] suppl ement or supplant the rational e or reasoni ng

of the agency.” Hoogovens Staal BV v. United States, 24 T __,

__, 86 F. Supp. 2d 1317, 1331 (2000)(internal citations and

guotations omtted); see also Burlington Truck Lines, 371 U. S. at

168-69; Fed. Power Conmmin v. Texaco, lInc., 417 U. S. 380, 397

(1974).

Not only, however, did the Decision Mnorandum state that
i nt egr at ed producers have hi gher overhead costs t han non-i ntegrated
producers generally, Comrerce also found that producers of bulk
aspirin in the PRC were nore fully integrated than the Indian

surrogates. See Decision Menorandumat 11 (“After considering all

avail abl e information on the record, [Comrerce] determ ne[d] that
none of the Indian producers reflect the degree of integration
represented by the respondents in this investigation.”). O the
t hree surrogate conpani es only one, Andhra, produces aspirin, and
its aspirin production is equal to just 3.57 percent of the
conpany’s total sales. See id. The other surrogate Indian
conpani es, Alta and Gujarat, do not produce aspirin but do produce
salicylic acid and derivatives. See id. Based on this evidence,
Commer ce determ ned that the I ndi an surrogat es only produce aspirin
inputs and, therefore, “are nore representative of the overhead

expense incurred by the upstreaminput producers.” 1d. at 12.
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Commerce’s determ nation that the I ndian surrogate conpani es
only produce aspirin inputs is flawed. This statenent is based on
the premse that (1) Andhra produces only a m nuscul e anount of
aspirin, sothe mpjority of its output is also aspirin inputs;* and
(2) Alta and Gujarat produce salicylic acid and derivatives and
that these derivatives are aspirininputs. Wilesalicylicacidis
an input in aspirin production, aspirin is also a derivative of
salicylic acid. See Jilin Mem Supp. Mit. J. Agency R at 18
(“Jilin Br.”). Salicylic acid derivatives, therefore, are not
necessarily just aspirin inputs. Alta and Gujarat, as producers
of “salicylic acid and derivatives,” and Andhra as a producer of
bulk chemcals other than aspirin, could be producers of
nmer chandi se identical or conparable to aspirin. Therefore, the
concl usi on that I ndian surrogates only produce aspirin i nputs does
not followfromthe prem se that Alta and Gujarat produce salicylic
aci d derivatives and Andhra produces bul k chem cals. Consequently,
Conmer ce’ s concl usion i s not based on a reasonabl e i nference drawn
fromthe evidence in the record.

As previously discussed, Commerce’s findings nust be “reached

by ’'reasoned decision-nmeking,’” including . . . a reasoned

“The majority of Andhra’s production is bulk chenicals other
than aspirin. These chem cals include acetic acid, acetic
anhydride and caustic soda. See Decision Menorandum at 11-12.
According to Commerce, many of these chemicals are inputs for
aspirin production. See id. Absent sonme explanation from
Commerce, the Court cannot determ ne whether this evidence is
sufficient to support Commerce’ s conclusion that Andhra’s
overhead costs are not representative because the chem cals
produced are the result of a |ess integrated production process.
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expl anation supported by a stated connection between the facts

found and the choice made.” Elec. Consuners Res. Council v. Fed.

Energy Requlatory Commin, 747 F.2d 1511, 1513 (D.C. Cr.

1984) (citing Burlington Truck Lines, 371 U S. at 168). Her e,

Conmer ce has not drawn a reasonabl e inference fromthe evidence in
the record in order to support its finding that producers in the
PRC are nore fully integrated than the I ndi an producers or that the
salicylic acid derivatives produced by Alta and Gujarat or the
chem cal s produced by Andhra are the result of a |ess integrated
producti on process.

By failing to make any findings regarding its choice, see

Tai wan Sem conductor Indus. Ass’'n v. United States, 23 CIT __, |,

59 F. Supp. 2d 1324, 1336 (1999), aff’'d, 266 F.3d 1339 (Fed. Gr.
2001), Comrerce errs. Accordingly, Commerce’s overhead cal cul ation
is remanded for reconsideration. On remand, Commerce is to
articulate the facts in the record that support its remand

det erm nati on

1. Weighted Average v. Sinple Average
In the final determnation, Commerce calculated surrogate
over head, SG&A, and profit ratios using a weighted average of the

three Indian producers; Alta, Andhra, and Gujarat.®> Jilin and

*Conmerce’s treatnent of the overhead ratio provides an
exanpl e of the weighted average cal cul ation. Commerce cal cul ated
overhead ratios “by dividing the total overhead expenses for al
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Shandong argue that a weighted average is not appropriate when
there are a limted nunber of data points, that Commerce has a
| ong-standing practice of wusing sinple averages, and that the
deci sion to use a wei ghted average i s not supported by substanti al
evidence.® See Jilin Br. at 7, 22; Shandong Br. at 12.

I n al nost every anti dunping i nvestigati on where Commerce uses

only a few surrogate conpani es, Commerce applies a sinple average

to derive overhead, S&A, and profit.’ See, e.qg., Certain

three producers by the total expenses for materials, |abor, and
energy. A sinple average overhead ratio would first cal cul ate
the overhead ratios for each of the three producers, and then
take the straight average of those three ratios.” Jilin Br. at 22
n. 72.

®Rhodi a argues that Shandong and Jilin did not previously
raise this issue and therefore waived their right to have this
Court review it. Exhaustion, however, is only required to the
extent that the court determines it appropriate. 26 US.C. 8§
2637(d). Here, Shandong and Jilin were under no notice that
Commerce would apply a weighted average. It was not until the
Factors Val uati on Menorandum on May 17, 2000 that the decision to
use a wei ghted average was nade. See Menorandum Factors of
Production Valuation for the Final Determ nation, P.R Doc. No.
156 at 1 (May 17, 2000)(“Final Factors Menp.”). This was the
sane day the Decision Menorandum was issued. See Deci sion
Menorandum at 1. Accordingly, neither Shandong nor Jilin will be
required by the court to further exhaust its adm nistrative
remedies with regard to this issue.

I'n some cases, Commerce relies upon weighted average
i nformation derived fromthe Reserve Bank of India Bulletin.
This information, however, is based on the aggregated financi al
statistics of an entire industry sector. Here, Commerce only
used financial data fromthree conpanies. Wen only a small set
of nunbers are used to cal culate a wei ghted average over head
ratio, the result will be significantly affected by the size of
the conpanies. 1In this case Cormerce’ s wei ghted average was
21.06. See Final Factors Menob. at 12. This is close to the
overhead ratio of Andhra, the largest of the three Indian
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Preserved Mushroons From the People’'s Republic of China, 65 Fed.

Reg. 66,703, 66, 707 (Dep’'t Commerce Nov. 7, 2000); Certain Cut-to-

Length Carbon Steel Plate fromthe People’'s Republic of China, 62

Fed. Reg. 61,964, 61,970 (Dep’'t Comrerce Nov. 20, 1997). 1In only
one case did Commerce explicitly use a weighted average, and the
decision was not, in that case, questioned by the parties. See

Fi nal Results: Tapered Roller Bearings and Parts Thereof. Fini shed

and Unfinished fromthe People’'s Republic of China, 64 Fed. Reg.

61,837 (Dep’t Commerce Nov. 15, 1999). The issue of averages is
specifically addressed in very few cases, the nost informative

being Notice of Final Determnation of Sales at Less Than Fair

Val ue: Bicycles Fromthe People’'s Republic of China, 61 Fed. Reg.

19,026, 19,039 (Dep’'t Conmerce Apr. 30, 1996)(“Bicycles”).

In Bicycles, the respondents asked Commerce to calculate a
wei ght ed average factory overhead, SGA, and profit for each I ndian
producer of bicycles because, the respondent argued, a clear
correl ation exi sted between costs and production quantities for all
of the Indian bicycle producers. The Departnment rejected this
position, agreeing with the petitioners that the use of the
wei ght ed average nethod would inply that the experience of |arger
| ndi an producers was nore representative of Chinese producers than

smal | er Indian producers. According to the Departnent not all

producers. See id. To calculate Andhra’s overhead ratio of
21.64, we divided Andhra’ s overhead cost of 372,987,500 by its
MLE of 172,353,400. See id. at Exhibit EE
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Chi nese producers were |arge scale producers. Moreover, severa
factors, other than costs and production quantities, could affect
overhead, SG&A, and profit ratios. Consequently, Commerce “used a

sinple average . . . consistent with [its] normal practice because,

barring evidence to the contrary, we assune that all of these
surrogate values are equally representative of the surrogate
experience.” 1d. (enphasis added).

Here, no such findings concerning representativeness were
made. Commerce applied a wei ghted average with no expl anati on of
its reasoning. The general practice of Commerce is to apply a
si npl e aver age. In order to depart fromthis practice Comerce

needs to “explain the reasons for its departure.” Hussey Copper,

Ltd. v. United States, 17 CT 993, 997, 834 F. Supp. 413, 418

(1993) (internal quotations and citations omtted); Al legheny Ludl um

Corp. v. United States, 24 T __, _ , 112 F. Supp. 2d 1141, 1147

(2000). It is possible, on remand, that Commerce will determ ne
that a weighted average is the correct nethod to calculate the
necessary ratios. Comerce nust, however, give an expl anation for

this deci sion. See, e.q., Bicycles, 61 Fed. Reg. at 19,039

(indicating the necessity of citing evidence as to why the
surrogate values are or are not “equally representative of the

surrogat e experience”).
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I1l. Inport Data v. Donestic Data

Not only must Comrerce assign surrogate values for genera
expenses, but Commerce nust al so assign surrogate values to each
factor of production in order to construct a nornal value.® One
such factor of production is phenol, an aspirin input. See

Prelimnary Determ nation at 119; see also 19 U.S.C. 8 1677b(c)(3).

In order to calculate normal value Commerce assigned a value to
phenol using surrogate |Indian prices.

India inposes a tariff on phenol inports that can be waived
through a duty drawback system According to Commerce, this
creates a “two-tiered” price structure, one for use in the sal e of
domestic products and the other for use in the sale of nerchandise
for export. As a result of India s tariff structure, Conmerce
determ ned that the Indian donestic phenol price was artificially
hi gh and, therefore, valued phenol by using the inport price from

the I ndia Chem cal Wekly. Rhodia contends that Conmerce not only

departed fromprior practice by using the inport price rather than
the donmestic price but that this decision was al so not supported by
substantial evidence. See Mem Supp. Rhodia’s Mot. J. Agency R at

2 ("Rhodia’s Br.”).

8Factors of production include, but are not linmited to,
| abor, raw materials, utilities and capital costs. See 19 U S. C
8§ 1677b(c) (3).
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A. Departure fromPrior Practice
“[ T] he valuation of the factors of production shall be based
on the best available information regarding the values of such

factors in a market economy country or countries considered to be

appropriate by the admnistering authority.” 19 U S C 8§
1677b(c)(1). As the statute does not define “best available
information,” it “grants to Commerce broad discretion to determ ne

the ‘best available information’ in a reasonabl e nanner on a case-

by-case basis.” Tinken Co. v. United States, slip op. 01-96, at 12

(T Aug. 9, 2001). This discretionis curtailed by the purpose of
the statute, i.e., to construct the product’s normal value as it
woul d have been if the NVE country were a market economy country.

See Nation Ford Chem Co. v. United States, 166 F.3d 1373, 1375

(Fed. Gr. 1999); Baoding Yude Chem Indus. Co., Ltd. v. United

States, slip op. 01-117, at 4 (CT Sept. 26, 2001); see also Ar

Prods. & Chens., 22 CIT at 435, 14 F. Supp. 2d at 741 (citing

Tianjin Mach. Inport & Export Corp. v. United States, 16 C T 931,

940, 806 F. Supp. 1008, 1018 (1992); Tinken Co. v. United States,

16 CI'T 142, 144, 788 F. Supp. 1216, 1218 (1992)°).
In previous admnistrative reviews of a Chinese product

cont ai ning phenol, Commerce used the Indian donestic value of

These cases, regardi ng Conmerce’s NMVE net hodol ogy, were
deci ded under the pre-Uruguay Round version of the antidunping
statute. However, this aspect of the statute was not changed by
t he Uruguay Round anendnents. Conpare 19 U S.C. 8 1677b(c)(1988)
with 19 U.S.C. 8§ 1677b(c)(1994).
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phenol in cal cul ati ng normal value. Specifically, Rhodia pointsto

Comrerce’'s actions in Sebacic Acid fromthe People’'s Republic of

China, 64 Fed. Reg. 69,503 (Dec. 13, 1999) and the prelimnary

determ nation in the subsequent annual review of Sebacic Acid, 65

Fed. Reg. 18,968, 18,971 (April 10, 2000), where Comrerce used the

India Chem cal Wekly average donestic price. The val uation of
phenol in those adm nistrative reviews does not, however, require
Commerce to use the donestic phenol price in the present case. The
deci sion on which price to use - donestic or inport - is based on
which value will result in a nore accurate normal value. In the
past, the donestic phenol value may have been “best available
information.” Previous circunstances and the nere fact that the
donestic price is available do not require Conmerce to continue

using the donmestic value of phenol. See |ssues and Decision

Menorandum for the Administrative Review of Manganese Metal from

the People’s Republic of China, 66 Fed. Reg. 15,076 (Dep’t Conmerce

March 15, 2001) (“[A] surrogate value which is the best available
i nformation during one investigation or revi ewdoes not necessarily
remai n t he best avail abl e i nformati on during subsequent reviews.”).

In fact, in the final determ nation for Sebacic Acid Comrerce did

not value phenol using donestic India Chem cal Wekly data and

i nst ead val ued phenol using India Cheni cal Wekly inport data. See

Sebacic Acid from the People’'s Republic of China, 65 Fed. Reg

49,537 (Dep’'t Commerce Aug. 14, 2000).
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Rhodi a notes that Commerce has a stated preference for the use
of the donestic price over the inport price, all el se being equal.
Thi s preference, as previously di scussed, does not require Comrerce
to use the donestic price in all circunstances. The use of the
domestic price as surrogate values is not appropriate when the

avai |l abl e donestic data is distorted by a protective tariff. See

Nation Ford, 166 F.3d at 1377; Baoding Yude, slip op. 01-117 at

14; 1° Deci si on Menorandum at 5-6. I n such situations the donestic

and inport price are not “equal” surrogates. This practice is
consi stent with Congress’ intention that Commerce not use distorted

surrogate prices. See Nation Ford, 166 F. 3d at 1377-78; H. R Conf.

Rep. No. 100-576, at 590 (1988), reprinted in 1988 U S.C.C. AN

1547, 1623. Furthernmore, in the past, Conmerce has used inport
prices to value factors of production where it determ nes that the

inmport price is the nore accurate value. See Nation Ford Chem Co.

v. United States, 21 G T 1371, 1373, 985 F. Supp. 133, 135 (1997),

aff’d, 166 F.3d 1373 (Fed. Cir. 1999); Nation Ford Chem Co. V.

United States, 21 CT 1378, 1378-79, 985 F. Supp. 138, 139-40

(1997); Tehnoinportexport, UCE Am Inc. v. United States, 16 CT

“This Court’s opinion in Baoding Yude is consistent with
Commerce’ s deci sion here. In Baoding Yude, the previous
distortion of the donestic price was substantially di mnished by
the reduction in the tariff. See Baoding Yude, slip op. 01-117,
at 14-17. Therefore, the inport price was no | onger the best
avai l able information, as it had been in previous admnistrative
reviews; rather, the use of the donmestic price resulted in the
nost accurate normal val ue.
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13, 15-16, 783 F. Supp. 1401, 1404-05 (1992).

Therefore, in accordance wth the statute, Commerce has the
di scretion to determ ne that the i nport price of phenol is the nore
accurate surrogate value for determ ning normal value in the PRC
under the circunstances present during the period of investigation.
Thus, Commerce’s use of inport values is not a departure fromits
prior practice and is appropriate as long as its decision is

supported by substantial evidence.

B. Substantial Evidence

According to Rhodia, the Indian tariff cited by Commerce does
not distort the donestic price but distorts the inport price.
Rhodia Br. at 14, 19. Rhodi a argues that Comrerce ignored the
evi dence, including the safeguard neasures inposed by India on
phenol inports, denonstrating the tariff’'s effect on the inport
price. Id. at 18. Rhodia also contends that the record
establishes that the Indian surrogate producers purchase the
majority of their rawmaterials donestically and t herefore Comrerce
shoul d have used the donmestic price for phenol. Id. at 18-19
Lastly, Rhodia argues that Commerce’s normal value determ nation
was internally inconsistent. 1d. at 19.

There i s substantial evi dence supporting Conmerce’ s use of the
inport price to value phenol rather than the donestic price.

Substantial evidence is “such relevant evidence as a reasonable
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m nd m ght accept as adequate to support a conclusion.” Consol

Edi son Co v. NLRB, 305 U. S. 197, 229 (1938). “[T]he possibility of

drawing two inconsistent conclusions from the evidence does not
prevent an adm nistrative agency’s finding frombeing supported by

substanti al evidence.” Consolo v. Fed. Mar. Commin, 383 U. S. 607,

620 (1966).
Here, Commerce’s main reason for using the inport value of
phenol was the existence of the 59.97 percent tariff inposed on

i nports. See Decision Menorandum at 6. This inport tariff,

according to Commerce, resulted in the distortion of the Indian
donestic price. |In support of its decision, Conmerce denonstrated
that by adjusting “the weight-averaged inport phenol price (from
| CW of 29.81 Rs/kg by the tariff percentage, the resulting val ue,
46.51 Rs/kg, is virtually equal to the weight-averaged donestic
phenol price fromlICW- 46.50 Rs/kg.” 1d.!' Comerce reasoned that
the high tariff, in this case, is being used to protect donestic
phenol. VWhile it may be, as Rhodia clains, that the evidence in

the record could be construed to reach a different result, this

“f the inport price adjusted by the tariff is either equa
to or greater than the donestic price, as is the case here, it
supports Comerce’s finding that the donmestic price is
“distorted,” inthat it is protected by the tariff. The inport
price is therefore a lower price and the tariff is added to nake
the inmported product nore expensive in conparison to the donestic
product. The reverse is also true. |If the adjusted inport price
is less than the domestic price, it supports a finding that the
donestic price is no longer protected by the tariff. See, e.q.,

Baodi ng Yude, slip op. 01-117, at 14.
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court cannot conclude that Commerce’'s inference is unreasonabl e.

See Am Silicon Techs. v. United States, 23 CIT __, _, 63 F. Supp.

2d 1324, 1331 (1999), aff’d, 261 F.3d 1371 (Fed. Gir. 2001)(*The

specific determnation we nmake is whether the evidence and

reasonable inferences from the record support” Comrerce’s

findings.)(quoting Daewoo Elecs. v. United States, 6 F.3d 1511
1520 (Fed. Gir. 1993)).

Commer ce need not use the donestic val ue of phenol, as Rhodia
suggests, nerely because the surrogate |Indian producers use

primarily donestic raw material inputs. See Nation Ford, 166 F.3d

at 1377. In calculating normal value in a NVE country, Commerce
nmust determ ne what the market price for inputs would be in the PRC
“if such prices . . . were determned by market forces.” Nation
Ford, 21 T at 1373, 985 F. Supp. at 135 (internal citations and
quotations omtted). Best available informationis not a distorted
donestic price, even if the producers in the surrogate country use
the donmestic product. Rather, best available information is the
price that results in the nost accurate cal culation of what the
cost of production would be in the PRCif the PRC were a market -
econony country.

Mor eover, Conmerce did not, as Rhodi a appears to argue, ignore
the effects of India s safeguard duties on the Indian inport price

of phenol. |In the Decision Menorandum Conmerce addresses Rhodia’s

concerns about India s invocation of the WO s Saf eguards Cl ause on
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phenol inports. See Decision Menorandumat 6. Commrerce noted that

al t hough the safeguard action did inpose a duty on all inports of
phenol, this duty was not applied until after the period of
investigation. See id.; see also Rhodia Br. at 18. India did not

even invoke the WO Saf eguards C ause until August 12, 1999, nore
than four nonths after the end of the period of investigation. See

Prelimnary Determ nation at 117; Final Determ nation at 33, 805.

Furthernore, a safeguards action does not indicate that the
price of phenol inports was distorted. Safeguard actions do not
account for whether inports are being dunped or are fairly traded.
See WIO Agreenent on Safeguards at Art. 2.1. The only evidence
needed to i npose a safeguard duty is injury to the donestic market.
See id. The safeguards action, therefore, does not denonstrate
t hat phenol inports were not fairly traded. '?

Moreover, Commerce’'s determnation was also internally

consistent.!® Rhodia refers to Lasko Metal Prods., Inc. v. United

States, 16 CI T 1079, 1081, 810 F. Supp. 314, 317 (1992), aff’'d, 43

“As further evidence that the donestic values were distorted
by tariffs, Jilin notes that the donestic val ues “increased
substantially after the inposition of the safeguard duties.”
Jilin Br. Oop’'n Rhodia’s Mot. J. Agency R at 15.

BRhodi a al so states that Commerce used an “extrene
conparison,” conparing “the highest donestic value from any
source with the | owest inport value.” Rhodia Br. at 15 (enphasis
omtted). Commerce, however, conpared the average India Chenica

Weekly inmport value with average India Chem cal Wekly donestic
value to determne the effect of the tariff. The conparison of
two average values is a reasonabl e conparison, especially when
the two val ues are obtained fromthe sane source.
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F.3d 1442 (Fed. Cir. 1994), in support of its argunent that use of

the inport price for phenol’s surrogate value does not pronote
accuracy in the dunping margin. |In Lasko, the parties chall enged
Commerce’s “m x and mat ch” net hodol ogy. ** |d. at 1080, 810 F. Supp.
at 317. In that case, this court held that a mx and match
met hodol ogy is perm ssible under the statute, and “[o]nly if the
conbi nation of surrogate values . . . would sonehow produce | ess
accurate results would Commerce’'s use of this information be
unreasonable.” Lasko, 16 C T at 1081, 810 F. Supp. at 317.

Here, Commerce found that the best available information for
determining normal value is the Indian inport price for phenol.
Commer ce determ ned that the use of the inport price, even though
it resulted in a mx and match nethodol ogy, produced a nore
accurate result than using donestic prices to value all the
surrogate costs. This court has recogni zed Commerce’s use of both
inport and donestic prices in order to obtain a nore accurate

normal value. See Nation Ford, 166 F. 3d at 1378 (Section “1677b(c)

nmerely requires the use of the ‘best available information” with
respect to the valuation of a given factor of production; it does

not require that a uni form net hodol ogy be used in the val uati on of

“This “m x and match” methodol ogy refers to a conbination of
val ues used to cal cul ate normal value. Lasko involved the
conbi nati on of surrogate val ues and prices paid by NVE producers
to mar ket -econony suppliers. Lasko, 16 CIT at 1080-81, 810 F
Supp. at 316. The argunents in Lasko are equally conpelling in
the instant case, where Comrerce used different surrogate sources
within a single surrogate country to determ ne the nost accurate
nor mal val ue.
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all relevant factors.”).

Mor eover, the “purpose of the [NVE] factors of production
nmet hodology . . . is not to construct the cost of manufacturing the
subj ect nerchandise in India per se but to use data from one or
nore surrogate countries to construct what the cost of production
woul d have been in China were China a market econony.” Baoding
Yude, slip op. 01-117, at 22 (internal citations and quotations
omtted). As aresult, Indian producers’ costs are not necessarily
t he appropriate surrogates for all costs. Here, the donestic price
of phenol was a distorted price because, as Conmerce expl ai ned, the
high tariff on inports influenced donestic prices. Consistent with
Congress’ directive to avoid such distortions, Comrerce rejected
what it found to be an inaccurate donmestic price, instead using a
“mx and match nethodol ogy” that allowed it to obtain the nost
accurate nornal val ue. “This type of line-drawing exercise is

precisely the type of discretion left within the agency’s donai n.

Baodi ng Yude, slip op. 01-117, at 17-18. As long as Commerce’s

nmet hodol ogy “seek[s] to effectuate the statutory purpose

cal cul ating accurate dunping margins,” as is the case here, and is
supported by substantial evidence, the nmargin wll be upheld.

Shakeproof Assenbly Conponents v. United States, 23 T __, _, 59

F. Supp. 2d 1354, 1358 (1999).
Here, Commerce “explain[ed] its finding of significance, with

sufficient . . . reference to the record[,]” and it is not the role
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of this Court to re-weigh that evidence. Shakeproof Assenbly

Conponents v. United States, 24 CIT __, _, 102 F. Supp. 2d 486,

495 (2000), aff’'d, slip op. 00-1521 (Fed. GCr. CQct. 12, 2001).
Therefore, determning that the inport value for phenol was the
best available information on the record was a proper exercise of

Commerce’s di scretion.

V. Calculation of Normal Val ue for Shandong

Salicylic acid is a mgjor input in bulk aspirin. Shandong
bot h purchases and produces salicylic acid. According to Shandong,
whet her it purchases or produces salicylic acid determnes the
quality of the end product. Based in part on this information
Comrer ce concl uded that only sel f-produced salicylic acid was used
in the production of the subject nerchandise. As a result,
Commerce excluded costs associated with Shandong’s purchase of
salicylic acid, only including costs associated wi th Shandong’s
sel f-production of salicylic acid in cal cul ati ng Shandong’ s nor nmal
val ue.

Rhodi a, however, argues that the record does “not support the
concl usion that donestic-quality aspirin was in all cases inferior
or even different” fromexport-quality aspirin. Rhodia Br. at 23.
According to Rhodia, Commerce “assune[d]” donestic-quality and
export-quality aspirin were different “solely on the basis of

whet her the aspirin has a certificate of conpliance with the USP
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standard.” | d. Commerce, in Rhodia’s view, erred by not

consi dering whet her purchased salicylic acid was used in aspirin

essentially equival ent to USP23-grade aspirin.?*®

A Subj ect Merchandi se

The antidunping statute defines the subject nerchandi se as
part of “the class or kind of nerchandise that is within the scope
of an [antidunping] investigation.” 19 U S . C. 8§ 1677(25). The
only type of aspirin that can be sold in the United States is that

nmeeting USP standards. See Prelimnary Determnation at 117;

Petition fromLaw Firmof Stewart & Stewart to Sec. Commerce, C R
Doc. No. 1 at 40 (May 5, 1999). As aresult, in the investigation,
Commerce defined the subject nerchandi se as bulk aspirin neeting

USP23 st andar ds. '©

®Rhodi a contends that Commerce did not establish that CP95
certified aspirin, the Chinese aspirin standard, is inferior to
USP23 aspirin, the United States aspirin standard. This argunent
was not previously made before the agency because, according to
Rhodi a, the issue was not raised until verification. Therefore,
Rhodi a asks the court to take judicial notice of the published
standards, USP23 and CP95. It is not necessary for the Court to
consi der Rhodia s request as Commerce’s determ nation on the
scope of the investigation is affirmed.

*The scope of the investigation was determ ned to be:

bul k acetylsalicylic acid, commonly referred to as bul k
aspirin, whether or not in pharmaceutical or conpound
form not put up in dosage form(tablet, capsul e, powders
or simlar form for direct human consunption). Bul k
aspirin nmay be inported in two fornms, as pure ortho-
acetylsalicylic acid or as mxed ortho-acetylsalicylic
acid. Pure ortho-acetylsalicylic acid can be either in
crystal form or granulated into a fine powder



Consol . Court No. 00-08-00407 Page 28
Preceding the Initiation Notice, Conmerce set aside a period

for parties to comrent upon product coverage. Rhodia did not
attenpt to do so. Even nore conpelling is that Rhodia, as the
petitioner inthe underlying investigation, specified USP st andards

as a description of the subject nerchandise. See |Initiation Notice

at 33, 463- 64. Rhodi a argues that the issue of the scope of the
subj ect nerchandi se was not raised until verification. However,
Rhodia, as a party to the investigation, helps Comrerce to “qguide
the [investigation] process and nust alert the agency to matters
which [it] believe[s] require unusually detailed inquiry.” Alied

Tube & Conduit Corp. v. United States, 25 AT __, _ , 132 F. Supp.

2d 1087, 1092 (2001); see generally Weatland Tube Co. v. United

States, 21 CIT 808, 973 F. Supp. 149 (1997), aff’'d, 161 F.3d 1365
(1998) .

Commerce, inits Final Determ nation, found “that bul k aspirin

produced [by Shandong] for the Chinese donestic market (i.e.
donmestic-quality aspirin) [ was] di stinct, in quality and

conposition, fromsubject nerchandi se.” Decision Menorandumat 20.

The subject nerchandise is USP quality aspirin, not just aspirin

exported to the United States, as Rhodia clains. The Departnent

(pharmaceutical form. This product has the chenica
formula GHO,. It is defined by the official nonograph
of the United States Pharmacopoeia (“USP") 23. It is

classified under the Harnoni zed Tariff Schedul e of the
United States (“HTSUS’) subheadi ng 2918. 22. 1000.

Prelimnary Determ nation at 117.
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specifically found that the Chinese donmestic-quality aspirin

produced by Shandong was of a different quality than that neeting
USP standards. See id. (“Shandong’ s donestic-quality aspirin is
not within the scope of this investigation because it does not neet
the quality standards, as established by the United States
Phar macopoeia.”). As a result, Commerce properly determ ned that
Shandong’ s donestic-quality aspirin was not within the scope of the
i nvestigation because it did not nmeet the USP quality standards.?'’

The statute requires Commerce to cal culate normal val ue “on
the basis of the value of the factors of production utilized in
produci ng the nerchandise.” 19 U S. C 8§ 1677b(c)(1). During the
course of Commerce’s verification of Shandong’s facilities,
Commerce “reviewed invoices, certificates of analysis and
production/batch reports for both donestic and export sales of
subject nerchandise.” Def.’s Br. at 50; see also Menorandum
Results of Sales Verification of Shandong Xi nhua Pharnmaceutica
Factory, P.R Doc. No. 140 at 12 (April 4, 2000); Shandong
Verification Ex. at F-4. Comerce verified that Shandong only uses

sel f-produced salicylic acid in the manufacture of export-quality

7 Addi tional evidence exists in the record denonstrating
that the USP23 standard has sixteen inspection itens while CP95
has only eight. See Shandong Br. Opp’'n Rhodia's Mt. J. Agency
R at 32 (citing to Shandong Verification Ex. at S-4); see also
Shandong Verification Ex. at F-8. Based on this, Comrerce could
reasonably conclude that USP23 is a nore difficult standard to
neet .
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salicylic acid. See Decision Menorandumat 20.! I n accordance with

the statute, Commerce only includes those factors of production,
such as Shandong’s sel f-produced salicylic acid, actually used in
produci ng t he subj ect nerchandi se, USP quality aspirin. See id. at
20-21. Therefore, Commerce correctly determ ned and applied the

scope of the subject nerchandi se.

B. Low Cost
Rhodi a argues that Commerce i s all owi ng Shandong t o mani pul ate

nor mal val ue through “cost-shifting.” E.I. DuPont de Nenoburs & Co.

v. United States, 4 F. Supp. 2d 1248, 1253 (1998). Allegedly, in

order to mani pul ate the normal value in this manner, Shandong woul d
assign low cost inputs, i.e. phenol, to U S. exports and hi gh-cost
inputs, i.e. salicylic acid, to donestic sales.

As previously discussed, Commerce’'s decisions to use the

Al the parties agree that salicylic acid is sold in
different grades. See Petition fromlLaw Firmof Stewart &
Stewart to Sec. O Commerce, P.R Doc. No. 1 at 13 (May 28,

1999). “[Without further processing, salicylic acid contains
inpurities such as sodiumsulfate.” [d. This grade is
“typically terned ‘technical’ grade salicylic acid.” [d. at 14.

According to Rhodia, “pharmaceutical grade” salicylic acid,

Wi thout any inpurities, is needed to produce aspirin. See id.
Al t hough “technical -grade” salicylic acid could be used to
produce USP quality aspirin if it undergoes a “sublimation
process,” see id., there is no indication that the technical -
grade salicylic acid purchased by Shandong actually goes through
such a process. Therefore, Commerce’s determ nation that
Shandong produces two distinct products is consistent with
Rhodia’s claimthat only pharmaceutical grade salicylic acid can
be used to produce USP quality aspirin.
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import value of phenol and to exclude the cost of purchased

salicylic acid are supported by substantial evidence and ot herw se
in accordance with |aw Furt hernore, Comrerce determ ned that
“Shandong uses one production process and one production facility

to produce two distinct products.” Decision Mnorandum at 20.

Because there is only one production process, Conmerce reasonably
concluded that it did not allow Shandong to assign the | ow cost
production process to serve as a basis for normal value. |d. at

21.

V. Traded Goods

Commerce, in its final determnation, included the cost of
GQujarat’s “trade sales” in the denom nator of the factory overhead
rate. “Trade sales” or “traded goods” are products that “are

al ready manufactured and do not affect production.” Tinken Co.

v. United States, 23 AT __, , 59 F. Supp. 2d 1371, 1379 (1999);

Tinken Co., slip op. 01-96, at 48. The Tinken cases held that

Commerce should not include sales of traded goods in the
denom nator for calcul ating an overhead rati o because these goods

have no effect on production. Tinken Co., slip op. 01-96, at 48-

50.
Comrerce, recognizing its error in this regard, asks for a
®The parties refer to “trade sales” and “traded goods.” In
this case, the reporting of the “trade sales” is synonynous with
“traded goods.” Both are finished nerchandi se that do not affect

producti on.
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voluntary remand to renove traded goods from the denom nator for

the cal cul ati on of overhead ratio. Although all the parties agree
that the inclusion of trade sales has a mniml effect on the
overall ratio if Comrerce continues to use a weighted average

remand of this issue to Cormerce is appropriate as this court is
remandi ng other aspects of the final determ nation, including
Comrerce’s use of a weighted average. Accordi ngly, Comrerce’s

request is granted.
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Concl usi on
The Departnent shall reconsider its determnation in a manner
consistent with this opinion. The Departnent shall fileits remand
determnation with the Court within 90 days. The parties are
granted 30 days to file comrents on the remand determ nation. The

Departnent may respond to any comments filed within 20 days.

Donal d C. Pogue
Judge

Dat ed: November 30, 2001
New Yor k, New York



