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Menor andum

[ Upon appeal fromthe denial of certification
of eligibility to apply for trade adjustnent
assi stance, judgnent for the defendant. ]

Deci ded: July 30, 2002

Buckley & Klein, LLP (Edward D. Buckley) for the plaintiffs.

Robert D. McCallum Jr., Assistant Attorney General; David M
Cohen, Director, and Lucius B. Lau, Assistant Director, Commerci al
Litigation Branch, Cvil Dvision, US. Departnent of Justice
(Delfa Castillo); and O fice of the Solicitor, Division of Enploy-
ment & Training Legal Service, U S. Departnent of Labor (Jay
Reddy), of counsel, for the defendant.

AQUI LI NO, Judge: This action arises out of two current,
pervasi ve and yet different Anmerican phenonena, nanely, the dis-
conti nuance of donestic manufacturing and di spl acenent of workers
therein, and the reliance on the Internet even for matters
formerly conposed wth greater care. In this instance, upon

reception of an anorphous transmttal on or about April 9, 2001,
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and consistent with established practice, the Cerk of this Court
of International Trade deened the content thereof to be a tinely
appeal froma denial by the U S. Departnent of Labor's Enpl oynent
and Training Adm nistration ("ETA") of a petition on behalf of
enpl oyees "engaged i n yarn manufacturing at Galey & Lord Ind., Inc.
plant in Shannon, Georgia"' for certification of eligibility to
apply for trade adjustnent assistance. See ETA, Notice of

Determ nations Reqarding Eligibility To Apply for Wor ker Adj ust nment

Assi stance and NAFTA Transitional Adjustnent Assistance, 66

Fed. Reg. 9,599 (No. TA-W38,376) (Feb. 8, 2001).

I
That petition was filed on ETA Form 8650 for assi stance

under the Trade Act of 1974, as anmended, 19 U.S. C. 82271 et seq.
It pointed to Galey & Lord product(s) described as

[c]otton and cotton bl ended carded and conbed yarns used

in the production of cotton and cotton bl ended fabrics,

primarily twills and poplins[?]
and reported related worker separations totalling 120 and 480 on

Novenber 20 and 27, 2000, respectively. See AR, p. 2. The petition

concluded with the foll om ng avernent:

YPlaintiffs' packet contains materials which include apparent
facsimles of reports on Fornms 8-K and 10-K filed in 2001 with the
Securities and Exchange Comm ssion in the nanme of Galey & Lord,
Inc., while defendant's adm nistrative record ("AR'"), such as it is
and which has been filed herein, references plaintiffs' erstwhile
enpl oyer as Galey & Lord Industries, Inc.

| nsof ar as this decisiqn is concerned, the court assumes this
cor por at e-nane di screpancy is not of nonent.

2 AR, p. 2.
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During the | ast several years there has been a signifi-
cant increase in the quantity of yarn inports into the
U S. in the categories (300 - Carded Yarns, 301 - Conbed
Yarns) produced at the Shannon, Georgia facility. At the
sanme tinme, there have been equally significant increases
inthe inporting of the fabrics for which these yarns are
used (Categories 317 - Cotton Twills and 314 - Cotton
Popl i n and Broadcl oth). The continued growth of inported
yarns and fabrics in the US. market has resulted in
significant downward pressure on the price of those
products realized by the Conpany which has resulted in
the erosion of profit margins.

The factors; continued growh of inports in the US
mar ket, negative pricing pressure and profit erosionwth
no prospect for change in the trend have nade any
significant capital investnent for nodernization im
practical. The result is the closure of the previously
identified yarn manufacturing operations.

Id. at 3.

Plaintiffs' packet of papers nowpart of the court's case
file contains a letter to one of the displaced Galey & Lord
enpl oyees from the CGeorgia Departnment of Labor that refers to
"pursui ng other options that may be of assistance to the workers
laid off", as well as a copy of a petition on ETA Form 9042 for
NAFTA Transi tional Adjustnent Assistance filled out by hand in the
nanme of that and two ot her enpl oyees presumably simlarly situated
and bearing the scribbled date April 6, 2001, or just before this

action comenced.

Above- naned counsel then formally appeared in this action
on behalf of the plaintiffs, whereupon traditional give-and-take
ensued between the parties as to scheduling and al so whet her or not

the Form 9042 had been forwarded to the Governor of Georgia, as
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contenplated by 19 U. S. C 82331(b)(1), and, if so, whether he had
tinely notified the defendant thereof, as is required by section
2331(b)(2) (A . In any event, their interchange was followed by
defendant's Consent Mdttion for Remand to the Departnent of Labor

for Reconsideration, which was granted.

The results of that remand have been filed herein, and
the plaintiffs present a formal response. Defendant's reply
thereto prays for judicial affirmance of its negative determ na-
tion(s) of eligibility for adjustnent assistance and for di sm ssal

of this action.

The court's jurisdictionto grant such relief is pursuant

to 19 U S.C. §2395 and 28 U.S.C. 8§88 1581(d) (1), 2631(d)(1).

I
Under the Trade Act of 1974, as anended, the Secretary of
Labor shall certify workers as eligible to apply for adjustnent
assi stance if she determ nes

(1) that a significant nunber or proportion of the
wor kers in such workers' firmor an appropriate subdivi -
sion of the firm have becone totally or partially
separated, or are threatened to becone totally or
partially separat ed,

(2) that sales or production, or both, of such firm
or subdivi sion have decreased absol utely, and

(3) that increases of inports of articles like or
directly conpetitive with articles produced by such
workers' firmor an appropriate subdivision thereof con-
tributed inportantly to such total or partial separation,
or threat thereof, and to such decline in sales or pro-
ducti on.
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19 U. S. C. 82272(a). Subsection 2272(b) (1) defines "contributed im
portantly" to nmean "a cause which is inportant but not necessarily

nore inportant than any other cause.”

On this statute's face, and as reaffirned by the courts,
all three of the foregoing requirenments nust be satisfied by

petitioners for assistance. See, e.g., Int'l Union, United

Aut onpbi |l e, Aerospace & Agricultural |nplement Wirkers of Anerica

v. United States, 22 CIT 712, 713, 20 F. Supp.2d 1288, 1290 (1998).

In review ng ETA determ nati ons,

the findings of fact by the Secretary of Labor. . ., if
supported by substantial evidence, shall be concl usive;
but the court, for good cause shown, may remand t he case
to such Secretary to take further evidence .

19 U S. C 82395(b). See 28 U.S.C. 82640(c). See al so Forner

Empl oyees of Shaw Pipe, Inc. v. United States, 21 C T 1282, 1284,

988 F. Supp. 588, 590 (1997) (such determ nations nust be in ac-
cordance with law). "Substantial evidence . . . nust be enough

reasonably to support a conclusion”. Ceranica Reqgionontana, S. A

v. United States, 10 CIT 399, 405, 636 F.Supp. 961, 966 (1986),

aff'd, 810 F.2d 1137 (Fed.CGr. 1987), citing Consolidated Edison

Co. v. NLRB, 305 U. S. 197, 229 (1938); Matsushita Elec. Indus. Co.
V. United States, 750 F.2d 927, 933 (Fed.Cr. 1984). "(Good cause

[to remand] exists if the Secretary's chosen nethodology is so
marred that his finding is arbitrary or of such a nature that it

coul d not be based on substantial evidence". Forner Enpl oyees of

Barry Callebaut v. United States, 25 CT : , 177 F. Supp. 2d
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1304, 1308 (2001), citing Fornmer Enpl oyees of Linden Apparel Corp.

V. United States, 13 CIT 467, 469, 715 F.Supp. 378, 381 (1989),

quoting United d ass & Ceram c Wirkers of North Anerica, AFL-CIOwv.

Marshall, 584 F.2d 398, 405 (D.C.Cr. 1978). But, in general, "the
nat ure and extent of the investigation are matters resting properly
within the sound discretion of the admnistrative officials".

Forner Enpl oyees of CSX Gl & Gas Corp. v. United States, 13 AT

645, 651, 720 F.Supp. 1002, 1008 (1989), quoting Cherlin v.

Donovan, 7 CI'T 158, 162, 585 F.Supp. 644, 647 (1984).

A
The ETA's initial negative determ nation herein states
that its investigation of the facts and circunstances of plain-
tiffs' lost jobs revealed that the criteria of 19 U S. C. §2272(a)-
(3), supra, were not nmet because
[t] he yarn produced by the workers at the subject firm
was produced for internal consunption in the conpany's
manuf acturing process. Galey & Lord did not inport yarn
in the tinme period relevant to the investigation.
AR, p. 35. See 66 Fed.Reg. at 9,599. Upon reconsideration after
the court-ordered remand, the ETA affirnmed its original notice,
denying eligibility to apply for adjustnent assistance for the
plaintiffs. That affirmance reports, in sum and substance:
On renmand, the Departnent contacted officials of
Galey & Lord to obtain clarification of the production
and enpl oynent data provided with respect to the worker
group i n Shannon, Georgia. Although workers at the pl ant
produced yarn and fabric, the petition was filed by a
conpany of ficial on behalf the [sic] workers at the pl ant

produci ng yarn. The information obtained . . on
remand[] show [sic] that the production data prOV|ded for
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1998 t hrough Novenber 2000[] was [sic] specifically for
yarn production. The enploynent data provided by the
subject firmfor that sane tine period was [sic] for al

wor kers at the Shannon . . . plant. The workers are
separately identifiable between yarn and fabric produc-
tion.

Q her findings on remand show that the conpany
inported insignificant quantities of yarn and fabric
during the time period relevant to the investigation.
Those inports were for eval uati on purposes only and were
not inported on a sustained basis.

Suppl emental AR, pp. 4-5.

Plaintiffs' counsel are seem ngly unable to take ex-
ception to this determnation, predicated as it is upon 19 U S. C

8§2272(a)(3), supra. See Plaintiffs' Response to the Departnent of

Labor's Redeterm nation Upon Renmand passim | ndeed, there is
enough evi dence on the record to reasonably support it. The record
i ndi cates, for exanple, that Galey & Lord was seeking to maxim ze
efficiency and assure long-termprofitability by closing the yarn
operation and nodernizing its renmaining weaving division. The
production of yarn was to be outsourced to Parkdale MIls Inc., a
North Carolina-, as opposed to foreign-, based conpany, enabling
Galey & Lord to acquire yarn as needed at | ower cost. Mney saved
by the cl osing was for purchase of "state-of-the-art | oons for the
weavi ng operation.” AR p. 5. Mreover, the yarn that had been
produced by the displaced workers was not for the open nmarket; it
was consuned by Galey & Lord itself in manufacturing fabrics.
Thus, that yarn was not in direct conpetition with the inports.

See, e.9., Forner Enployees of Hewlett-Packard Co. v. United

States, 17 CT 980, 985-86 (1993) (ETA exercise of its discretion
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sust ai ned when it determ ned that the causal nexus required by the
statute not satisfied by the nmere presence of inports in US

mar ket ) .

B
The essence of the response interposed by counsel to
defendant’'s remand results is that
[c]ertification should be granted to the forner enpl oyees
of Galey & Lord under the NAFTA anendnent to the Trade
Act of 1974, 19 U.S.C. 82331. It is noteworthy that cer-
tification was granted under NAFTA-TAA for workers from
a Galey & Lord plant in Eagle Pass, Texas due to a shift
in production to Mexico (NAFTA No. 2966). In the instant
case, under 19 U.S. C. 82331(1)(iii1) [sic], there has been
a shift in production by Galey & Lord to Mexico of
articles like or directly conpetitive with articles which
were produced by the yarn workers who are Petitioners
herein. Galey & Lord admts as nuch in the papers it has
filed wth the Departnent of Labor. Consequently, its
former yarn workers are entitled to receive Transitional
Adj ust nent Assi st ance.

Plaintiffs' Response, pp. 6-7.

This court cannot concur. Section 2331 of Title 19,
U S C isthe codification of the NAFTA Wrker Security Act adopted
by Congress as Subtitle A of Title V of the North Anmerican Free
Trade Agreenent | nplenentation Act, Pub. L. No. 103-182, 107 Stat.
2057, 2149-54 (Dec. 8, 1993). That subtitle added the NAFTA
Transi tional Adjustnment Assistance Programto Title I, Chapter 2
of the Trade Act of 1974, Pub. L. 93-618, 88 Stat. 1978, 2019-30
(Jan. 3, 1975). Part of that programwas to add a subsection (t)
to section 3306 of the Internal Revenue Code, defining "self-

enpl oynent assi stance prograni to enconpass, anong other things,



Court No. 01-00130 Page 9

individuals who "are eligible to receive regular unenploynent
conpensation . . . under State law'® and who "are participating in
sel f-enpl oynent assi stance activities which . . . are approved by
the State agency"®. Congress further provided therein that such
program "neet[] such other requirenents as the Secretary of Labor
determ nes to be appropriate.” 26 U S.C. 83306(t)(6). In sum the
road to NAFTA transitional adjustnent assistant begins in particu-
| ar di spl aced workers' hone states, before connecting to Washi ng-

ton, to wt:

(b) Prelimnary findings and basic assistance
(1) Filing of petitions

A petition for certification of eligi-
bility to apply for adjustnent assistance
under this subpart nmay be filed by a group
of workers . . . with the Governor of the
State in which such workers' firm or subdivi-
sion thereof is |ocated.

(2) Findings and assi stance

Upon recei pt of a petition under paragraph
(1), the Governor shall- -

(A) notify the Secretary [of Labor] that
t he Governor has received the petition;

(B) wiwthin 10 days after receiving the
petition- -

(1) make a prelimnary finding as to
whet her the petition neets the criteria de-
scribed in subsection (a)(1) of this sec-
tion (and for purposes of this clause the
criteria described under subparagraph (A)(iii)
of such subsection shall be disregarded),
and

226 U.S.C 8§3306(t)(3)(A).
“ 26 U S C. §3306(t)(3)(C).
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(1i) transmt the petition, together
with a statenent of the finding under cl ause
(1) and reasons therefor, to the Secretary
for action under subsection (c) of this sec-
tion; and

(© if the prelimnary finding under sub-
paragraph (B)(i) is affirmative, ensure that
rapi d response and basic readjustnent services
aut hori zed under other Federal |aw are nmade
avai l able to the workers.

(c) Review of petitions by Secretary; certifications

19 U S C

the copy of the handwitten petition for such transitional

(1) I'n general

The Secretary, within 30 days after receiving
a petition under subsection (b) of this section,
shal | determ ne whether the petition neets the cri-
teria described in subsection (a)(1l) of this sec-
tion. Upon a determ nation that the petition neets
such criteria, the Secretary shall issue to workers
covered by the petition a certification of eligibil-
ity to apply for assistance described in subsection
(d) of this section.

(2) Denial of certification

Upon denial of certification with respect to
a petition under paragraph (1), the Secretary shal
review the petition in accordance with the require-
ments of subpart A of this part to determine if the
wor kers may be certified under such subpart.

§2331(b) and (c).

Not wi t hstandi ng the existence in plaintiffs' packet

10

of

adj ust -

ment assi stance on ETA Form 9042, whi ch may have been engendered by

t he March

t he behest

21, 2001 letter fromthe Georgia Departnent of Labor at

of that state's Governor, the record at bar does not

show ei ther that the petition was ever duly presented (returned) to

the Governor in accordance with the foregoing statute or that he
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tinmely carried out his responsibilities thereunder, including
transmtting the petition to the defendant Secretary for action.
In fact, given the date on that petition (April 6, 2001), and of
plaintiffs' packet herein (April 9), that petition my well have
bypassed both Atlanta and VWAshington on its way to this court in
New York. Cearly, that woul d not have been the right routing, but
plaintiffs' counsel have not responded in a different direction to

government queries on this issue®.

O course, careful preparation and delivery of such a
petition for assistance in accordance with law is of critica
i nportance, in particular given the magnitude of the dislocations
the statute seeks to redress. Lawful presentnent and processing of
the ETA Form 9042 in this action, however, probably would not have
engendered different analysis on the nerits. Wile a prelimnary
finding by the Governor under 19 U S. C. 82331(b)(2)(B)(i), supra,
shall disregard the criteria of section 2331(a)(1)(A(iii),
regarding inports from Mexi co or Canada, upon his referral of the
petition to the ETA, that agency cannot disregard those criteria
per section 2331(c)(1), supra, and, if its determ nati on under that
paragraph (c)(1) is negative, the ETA shall review, per paragraph
(c)(2), the petition in accordance with 19 U S.C. 88 2271-75

> Conpare Defendant's Consent Mtion for an Extension of Tine
to Request a Voluntary Remand or Reply to Plaintiffs' Response to
Labor's Negative Determ nation, pp. 1-2 (March 14, 2002) and De-
fendant's Motion for an Extension of Tine to Reply to Plaintiffs
Response to Labor's Negative Determ nation, pp. 1-2 (April 4, 2002)
with Defendant's Reply to Plaintiffs' Response, pp. 3 n. 2, 7-11
(April 18, 2002).
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Wil e that subpart A of this Trade Act is not restricted to i nports
fromthe two NAFTA partners of the United States, the criteria of

19 U.S. C. 82272(a), supra, are defined simlarly to those of

section 2331(a)(1), e.qg., "increase[s] of [in] inmports . . . con-
tributed inportantly to such . . . separation . . . and to .
decline in sales or production.” |Indeed, the controlling defini-

tion of "contributed inportantly” in 19 U S. C. 82272(b)(1), supra,
is in haec verba that of subsection 2331(a)(2). Hence, the sane
anal ytical approach to a petition on an ETA Form 9042 for NAFTA
transitional adjustnent assistance, presented wth care and
processed on the record devel oped herein, probably would not have
resulted in a determnation different fromthe agency's negative

determ nation(s) under section 2272.

11
I n viewof the foregoi ng, defendant's negative determ na-
tion(s) regarding eligibility to apply for trade adjustnent
assi stance nust be affirmed and this action dism ssed. Judgnent
will enter accordingly.

Deci ded: New Yor k, New Yor k
July 30, 2002

Judge



