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AQUI LI NO, Judge: This case is cause to consider, yet
again, the People's Republic of China ("PRC'), which the Interna-
tional Trade Adm nistration, U S. Departnment of Commerce ("ITA")
continues to deema "nonmar ket econony country” w thin the neaning
of the Omi bus Trade and Conpetitiveness Act of 1988, Pub. L. No.
100- 418, 81316(b), 102 Stat. 1107, 1187, 19 U.S.C. 81677(18)'. The

! That termis defined by subsection (A) of this section
1677(18) to nean

any foreign country that the [I TA] determ nes does not
operate on market principles of cost or pricing struc-
tures, so that sal es of nmerchandi se in such country do
not reflect the fair value of the nerchandi se.
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matter arises out of the ITA's Notice of Final Determ nations of

Sales at Less Than Fair Val ue: Br ake Druns and Brake Rotors From

the People's Republic of China, 62 Fed.Reg. 9,160 (Feb. 28, 1997),

in particular, the agency's subsequent determ nation reported sub

nom Brake Rotors From the People's Republic of China: Final

Results and Partial Rescission of Fifth New Shi pper Revi ew, 66 Fed.

Reg. 44,331 (Aug. 23, 2001).

As these citations indicate, notor-vehicle brake parts
cast in China have been found to have been dunped in the US
af t er mar ket enconpassi ng autonobiles, all-terrain and recreational
vehicles, trucks, and vans weighing less than a ton and a half.
The underl yi ng determ nati ons set China-w de rates of 86. 02 percent
for the brake drunms and 43. 32 percent for the brake rotors. See 62
Fed. Reg at 9,174. Only the rotor rate, however, has renmained of
nmoment, since the International Trade Conm ssion thereafter deter-
mned that the U S. industry was not being materially injured or
threatened with material injury by reason of the brake-drumim

ports. See Certain Brake Druns and Rotors From China, 62 Fed. Reg.

18,650 (April 16, 1997), aff'd sub nom Coalition for the Preser-

vation of American Brake Drum & Rotor Afternarket Mrs. v. United

States, 22 CI T 520, 15 F. Supp. 2d 918 (1998). And that country-w de
rotor rate has led to applications by Chinese exporters for

i ndi viduated rates in lieu thereof.
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I

Such an application underlies this case. It was made
pursuant to 19 U S . C 81675(a)(2)(B) and 19 C F.R 88 351.214
351.221 (2000) by Shandong Laizhou Huanri Goup General Co.
("Huanri Ceneral") as an all eged "new shi pper" of subject merchan-
di se produced by Lai zhou Huanri Autonobile Parts Co., Ltd. ("HAP").
The application represented HAP to be a "limted liability
enterprise"? and Huanri GCeneral as a "collectively owned enter-
prise"® duly registered in China. The application certified that

the export activities of both enterprises "are not controlled by

> Plaintiff's Appendi x, Pub.Doc. 3, Exhibit 4, fourth page.

® Plaintiff's Appendix, Pub.Doc. 3, Exhibit 3, first page;
Exhibit 4, second page. Attached to that exhibit 4 is an Eng-
lish translation of the Adm nistrative Regul ati ons of The P[R(C
Governing the Registration of Legal Corporations, article 1 of
whi ch states that they have been pronul gated, anong ot her things,
"to safeguard social and economc order." Article 2 thereof
provi des that an

enterprise which neets the requirenents of a | ega
person shall register as a corporation in accordance
with the provisions of these Regulations if it is:
(1) an enterprise owned by the whol e peopl e;
(2) a collectively-owned enterprise;
(3) an allied enterprise;
(4) a Sino-foreign joint equity enterprise,
Si no-foreign co-operative enterprise or
sole foreign investnent enterprise estab-
lished within the territory of the P[RC
(5) a private enterprise; or

(6) another type of enterprise which is legally
required to register as a corporation.
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4

the central governnent." Nonet hel ess, in its notice of review,

the | TA pointed out that

the Departnent's practice in cases involving non-narket
economes [isS] to require that a conpany seeking to
establish eligibility for an antidunping duty rate
separate fromthe country-wi de rate provide de jure and
de facto evidence of an absence of governnent contro
over the conpany's export activities. Accordingly, we
wll issue a questionnaireto. . . Huanri . . .. |If the
response . . . provides sufficient indication that it is
not subject to either de jure or de facto governnent
control wwth respect toits exports of brake rotors, each
revieww || proceed. If, on the other hand, a respondent
does not denonstrate its eligibility for a separate rate,
then it will be deened to be affiliated with other
conpani es that exported during the PO, and the revi ew of
that respondent will be rescinded.

Brake Rotors From the People's Republic of China: Initiation of

New Shi pper Anti dunping Duty Reviews, 65 Fed.Reg. 70,694, 70,695

(Nov. 27, 2000). In response to the ITA' s questionnaire, Huanri
CGeneral stated that it "has no relationship wth any |evel of the
PRC governnent"®, that it established HAP, which also "has no
rel ationship with any |l evel of the PRC government"® and that it is
"not owned or controlled by a provincial or |ocal governnent

[ and] has never been owned or controlled by any level of the PRC

gover nnent ",

“*Plaintiff's Appendix, Pub.Doc. 3, Exhibit 1, first and
second pages.

> Plaintiff's Appendix, Pub.Doc. 24, p. A-2.
Bu.
“1d. at A-3.
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The agency record at bar refers to a village of Panjacun,
town of Tushan, city of Laizhou, all wthin Shandong province
which lies to the south and east of Beijing. A visit there by ITA
staff led to the "significant” finding that

Huanri Ceneral is owned and controlled by the Panjacun

village commttee which has a relationship with the

Tushan town governnment . . .. Accordingly, the Depart-

ment must consider whether the conpany sufficiently

denonstrated its entitlenment to a separate rate
Plaintiff's Appendix, Pub.Doc. 52, p. 3. The staff verification
report indicates that the residents of Panjacun select 41 village
representatives who, in turn, elect five of their nunber to
conprise the village's "commttee". See id. at 7. That commttee
set up Huanri General with the approval of the Laizhou Industri al
and Commercial Adm nistration Bureau for the purpose of selling
brake rotors and other parts and also set up other conpanies,
i ncl udi ng HAP. The conmttee appointed the directors of those

firmse and naned its chairnman as the chairman of Huanri General

See 1d. at 7-8.

The petitioner, above-encaptioned, Coalition reacted to
this report, in part, as follows:

. . . [T]lhe fact that Huanri GCeneral is owned and
controlled by a Village Conmttee neans that it is owned
or controlled by a governnental entity. Mor eover ,
informati on about the village systemin China[] denon-
strates that the responsibilities of the Village Commt-
tee go beyond what was disclosed by Huanri General. It
is comonly known by researchers and scholars that
villages in China are the lowest official level in
China's governnment and their |eaders and conmttees are
assisted and control |l ed by the governnent. See A Tal e of
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2 Village[]ls: China's 'Denpocracy' Shows Different Faces,
International Herald Tribune, (August 28, 2000).

Village commttees were instituted in 1987 with the
Organic Lawon Village Committees in the PIRC]. Respond-
ent did not provide a copy of this law to the [ITA]
whi ch shoul d have been required when it becane apparent
that Huanri General was owned and controlled by the
Village Commttee, and [] thus [] failed to affirmatively
denonstrat e absence of de jure governnmental control. The
village commttees are responsible for supervising the
managenent of village affairs. See Anhui Villagers Sup-
porting Rural Denncracv, BBC Monitoring Asia Pacific
(June 19, 1998). . . "Avillage commttee is a self-
gover ni ng organlzatlon t hat oversees public affairs and
public welfare, nediates public disputes, naintains

public order and assists the townshi p governnment." See
Wiy China Practices Direct Election[] of Village Commt -
tees[,] Xinhua News Agency (April 12, 1997). . . . The

vill agers al so el ect representati ves who solicit opinions
from villagers on major affairs of the village. The
village representatives then elect five people for the
village conmttee, which decides how the village uses
profits from village-owned businesses, nediates civil
di sputes and enforces governnental policies. See China
Villagers, AP8 Wor |l dstream (April 2, 2000)(enphasis
added). . . .

Wher eupon the petitioner requested that the | TA deny a separate
anti dunpi ng-duty rate on the grounds that

1. Huanri GCeneral is owned and controlled by a
di sgui sed governnental entity, the Village Conm tt ee.

2. Huanri General withheld information related to
its ownership structure and dealings with the town
gover nnment .

* * *

4. The corrections of Huanri GCeneral, Huanr
Auto . . . at the start and during verification are
so substantial that tainted [sic] the integrity of
their overall responses.

Plaintiff's Appendi x, Pub.Doc. 56, p. 22.

8 Plaintiff's Appendix, Pub.Doc. 56, pp. 5-6 (underscoring
and italics in original). A copy of each of the underscored
references is appended to this record docunent.
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To the extent the petitioner's request also pertained to
anot her al | eged new PRC shi pper, the | TA concurred, but it does not

agree with regard to Huanri General, to wt:

After examning the information provided by the
petitioner in the context of the | aws we have exam ned in
previ ous NVME proceedings, we do not have a sufficient
basis in this proceeding to conclude that the i nformation
provi ded by the petitioner constitutes grounds for con-
clusively determning that collectively owned conpanies
(such as Huanri General) are controlled de jure by the
PRC governnment because the information noted above does
not directly relate to the conpany under review.

2. De Facto Control

As stated in previous cases, there is sonme evidence
that certain enactnents of the PRC central governnent
have not been inplenmented uniformy anong different
sectors and/or jurisdictions in the PRC. . . . There-
fore, the Departnment has determ ned that an anal ysis of
de facto control is critical in determ ning whether the
respondents are, in fact, subject to a degree of govern-
mental control which would preclude the Departnent from
assi gni ng separate rates.

* * *

. . . [Tl he Departnent prelimnarily finds that Huanri
CGeneral has denonstrated a de facto absence of gover nnent
control and is entitled to a separate rate for
several reasons. As detailed in the verification report
and supported by docunentati on exam ned at verification,
Huanri CGeneral was set up by the Panjacun village
commttee through capital voluntarily provided by all of
t he inhabitants of Panjacun village. At verification
the Departnment further clarified that the nenbers of the
village conmttee were elected to the conmttee by the
villagers who al so provided the capital to set up Huanr
General . . .. Data on the record establishes that the
villagers are the long-term investors/shareholders in
Huanri General and that the villagers determne via
el ection the individuals who serve on the village com
mttee. Further, the villagers have entrusted the vil-
| age commttee to decide how and when Huanri General's
profits are to be distributed. In this case, the
villagers have in fact elected a group within the sanme
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village (i.e. the village commttee) to handle the
busi ness deci si ons and operation strategy of the conpany
which is wholly owned by all the villagers, sone of whom
are al so el ected nenbers of the village commttee. Based
on these facts, we conclude that the central governnent
does not control Huanri GCeneral's export activities.

The petitioner contends . . . that the village
commttee is a PRC governnent entity which has a finan-
cial relationship with the town governnent and that this
link constitutes governnent control of Huanri General's
operations. W have ruled in previous NME cases that
conpani es which are either owned by | ocal or provincial
governnment entities or the managers of which are
appoi nted by the provincial, not the central, governnent
can also receive a separate rate if they sufficiently
denonstrate that they are entitled to one based on the
criteria set forth in Sparklers and anplified in Silicon
Car bi de and Furfuryl Alcohol. For exanple, in one NVE
case, the Departnent found that[,] although [] the | ocal
governnment owned an exporting conpany, that conpany
el ected its own managenent and was responsi ble for all
deci sions such as determ ning export prices, allocation
and retention of profits on export sal es, and negoti ating
export sales contracts . . .. The Departnent al so found
i n anot her NMVE case that, although the provincial govern-
ment appoi nted t he managenent of a conpany, that conpany
was entitled to a separate rate because it was able to
denonstrate that it solely performed the de facto
activities noted above and there was no evi dence of sig-
nificant governnent involvenent in that conpany's
busi ness operations

Wth respect to Huanri General, the data on the
record denonstrates that, unlike the situations which
existed in Lug Nuts and Pure Mgnesium we have no
evi dence that this conpany is owned by the town govern-
ment or that its managenent is appointed by the town
governnent. Rather, this conpany is ultinmately owned by
the villagers of Panjacun village. Moreover, the pres-
i dent of the conpany (who is also the conpany's |ega
representative on the conpany's business |icense and was
el ected by the villagers as the chairman of the village
commttee) appoints the managers. Consistent with the
facts in Pure Magnesium and Lug Nuts, Huanri General in
this case has al so denonstrated that it is responsible
for all decisions such as determ ni ng export prices, al-
| ocation and retention of profits on export sales, and
negoti ati ng export sal es contracts. Although the village
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commttee actual ly deci des how the conpany's profits are
to be distributed, we do not find that the village com
mttee constitutes a form of <central or provincial
government control over the conpany, especially since all
of the village commttee nenbers are investors in the

conpany.

We al so are not convinced by the petitioner's arg-
ument that the village commttee's dealings with the town
government constitute evidence that the town governnent
controls both the village commttee's and Huanri Gen-
eral's operations. Based on our exam nation of the
village commttee's financial records at verification, we
found that the village commttee is an entity which
sinply pays infrastructure taxes to the town governnent
and to which the town governnent owes noney . . ..
Thus, in this case, the town governnent is a debtor to
the village commttee. These activities are no different
t han those of any conpany paying its taxes and operating
a business w thout governnent interference in the PRC
Moreover, the information provided by Huanri General in
its response and anplified and/or clarified at verifica-
tion supports a prelimnary finding that there is de
facto absence of governmental control of the export
functions of Huanri General. . . . Consequently, we have
prelimnarily determ ned that Huanri General has net the
criteria for the application of separate rates.®

A subsequent plea by the petitioner that the ITA re-

consider this prelimnary determi nation as to Huanri GCeneral *° was

° Brake Rotors Fromthe People's Republic of China: Prelim
inary Results and Partial Rescission of the Fifth New Shi pper
Revi ew, 66 Fed.Reg. 29,080, 29,082-83 (May 29, 2001), citing,
anong ot her precedent, Chrone-Plated Lug Nuts From The P[ RC]
Prelimnary Results of Antidunping Duty Admi nistrative Review,
60 Fed.Reg. 42,504 (Aug. 16, 1995), and Pure Magnesium Fromthe
PIRCl: Final Results of Antidunping Duty New Shi pper Adm nis-
trative Review, 63 Fed.Reg. 3,085 (Jan. 21, 1998). The "NME" in
this determnation is, of course, an abbreviation of "nonmarket
econony".

1 As indicated above, a second enterprise, Beijing Concord
Aut o Technol ogy I nc., was denied an individuated antidunpi ng-duty
rate. See 66 Fed. Reg. at 44, 332.
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denied, with the agency reporting that "[a]ll issues raised in the
case briefs are addressed in the Decision Meno, which is

adopted by this notice", Brake Rotors Fromthe People's Republic of

Chi na: Fi nal Results and Partial Rescission of Fifth New Shi pper

Revi ew, 66 Fed.Reg. at 44,332. This action ensued pursuant to 28
U S.C 88 1581(c), 2631(c).

[
The courts have affirmed the | TA's above- st ated approach
of requiring that an NMVE entity |like Huanri General "provide de
jure and de facto evidence of an absence of governnent control over

[it]s export activities." E. g., Sigma Corp. v. United States, 117

F. 3d 1401, 1405-07 (Fed.Cr. 1997); Coalition for the Preservation

of Anerican Brake Drum & Rotor Aftermarket Mrs. v. United States,

23 CIT 88, 100-01, 44 F.Supp.2d 229, 242-43 (1999)[ hereinafter

referred to as "Coalition Case I1"].

Here, the plaintiff Coalition contends that the agency
did not fully followits own, established approach. Wth regard to
the de jure test, it points out, inter alia, that the

Chi nese law that regulates the establishnment and func-

tioning of village commttees . . . is the Oganic Law of
the Village Commttee of the PIRC] . . ., effective since
June 1°% 1988. . . . Huanri GCeneral did not provide to

the Departnent the Village Comm ttee | aw, al though Pl ai n-
tiff brought this issue to the Departnent's attention in
a letter dated May 2, 2001, before the Departnent's
deadline for the prelimnary determ nation, and again in
Plaintiff's case brief dated July 16, 2001. . . . The
failure of Huanri General to supply this law, which
appears to be easily obtainable since Plaintiff was able
to locate it, was a major omssion in Huanri GCeneral's
response.
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Plaintiff's Menmorandum of Law, p. 9 (enphasis in original, cita-
tions omtted). As for the analysis de facto, the plaintiff arg-
ues that the ITA s verification report itself contains sufficient
evi dence of governnment control of Huanri General to deny the

conpany a separate antidunping-duty rate. See generally id. at 10-

17.

A

According to the court in Coalition Case Il, to determ ne

whet her or not de jure governnment control exists, the | TA exam nes
evi dence of:
(1) An absence of restrictive stipulations associ-
ated with an individual exporter's business and export

| i censes;

(2) any legislative enactnents decentralizing con-
trol of conpanies; or

(3) any other formal neasures by the governnent
decentralizing control of conpanies.

23 CT at 101, 44 F.Supp.2d at 242-43, citing Final Determ nation

of Sales at Less Than Fair Value: Sparklers from the People's

Republic of China, 56 Fed.Reg. 20,588 (May 6, 1991); Air Products

& Chemicals, Inc. v. United States, 22 CI T 433, 14 F. Supp.2d 737
(1998) .

That kind of evidence is in short supply in the record at
bar . Rat her, the defendant relies on the conclusions set forth in

the agency's Prelimnary Results, supra, and then reformulated in
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the Issues and Decision Menorandum ("DecMenp")' adopted by the

Final Results. Indeed, the defendant repeats the position nowthat

it was "unnecessary"' to produce for examnination the PRC s Organic
Law of the Village Committee.™ That is, "this lawin and of itself

is not dispositive of de jure governnent control". Plaintiff's

1 See Plaintiff's Appendi x, Pub.Doc. 77.

2 Def endant' s Response in Opposition to Plaintiffs' Motion
for Judgnent Upon the Agency Record [hereinafter referred to as
"Defendant's Menorandunt], p. 13, citing the Decision Menorandum
p. 5.

3 Cf. 19 U.S.C. 88 1677e(a) and (b) re consequences of
failure to produce requested information. Two other points
asserted in support of the ITA's determnation de jure are out
of place, to wt:

Commerce also verified that the Panjacun village
commttee fell anong those elected by the | ocal
villagers and not those appointed by any |evel of
t he Chi nese governnent|, ]

and
Comrerce explained that the agency's practice since
1995 did not foreclose the use of separate rates for
muni ci pal or provincial governnment controlled exporters.

Def endant's Menmorandum pp. 13-14. But they are relevant to the
anal ysis of de facto control. As this court has opined, it nust
evaluate the validity of an | TA determ nation on the basis of the
reasoning presented in the decision itself. Neenah Foundry Co. v.
United States, 25 T __, _ , 142 F. Supp.2d 1008, 1020-21 (2001),
relying on Hoogovens Staal BV v. United States, 24 CIT 44, 86 F. -
Supp. 2d 1317 (2000).

. While the court will uphold a decision of |ess-
than-ideal clarity if the agency's path nmay be reason-
ably discerned, e.g., Colorado Interstate Gas Co. v.
EPC, 324 U.S. 581, 595 (1945), it may not conjure a
reasoned basis for the agency's action that Conmerce
itself has not given. SEC v. Chenery Corp., 332 U S
194, 196-97 (1947). See al so Hoogovens Staal BV v.
United States, 22 CT 139, 142, 4 F.Supp.2d 1213, 1219
(1998).
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Appendi x, Pub. Doc. 77 (DecMeno, p. 5). Perhaps, but the i npression

the Prelimnary Results attenpt to fonent, 66 Fed.Reg. at 29, 082,

that the agency has "analyzed" this law is not supported by the

prior proceedings referred to therein, nanely, Final Determ nation

of Sales at Less Than Fair Value: Furfuryl Alcohol From the

People's Republic of China, 60 Fed.Reg. 22,544 (May 8, 1995), and

Prelimnary Deternmnation of Sales at Less Than Fair Value and

Post ponenent of Final Determination: Certain Parti al - Ext ensi on

Steel Drawer Slides Wth Rollers from the People's Republic of

China, 60 Fed.Reg. 29,571 (June 5, 1995). Nei t her they nor any
ot her PRC-based proceedings appear to have considered that

country's village commttee law in particular. Furfuryl Al cohol,

for exanple, refers to the Law of the P[RC] on Industrial Enter-
pri ses Owmed by the Wol e People (April 13, 1988), the Regul ati ons
for Transformation of Operational Mechanism of State-Owned
| ndustrial Enterprises (Aug. 23, 1992), the Tenporary Provisions
for Adm nistration of Export Comodities (Dec. 21, 1992), and to
the Enmergent Notice of Changes in Issuing Authority for Export
Li censes Regarding Public Quota Bidding for Certain Commodities
(April 1994). See 60 Fed.Reg. at 22, 544. Steel Drawer Slides

added to this list the Law of the P[RC] on Chinese-Foreign
Contractual Joint Ventures (April 13, 1988) and the Foreign Trade
Law of the P[RC] (May 12, 1994). See 60 Fed.Reg. at 29,573. In
fact, of the five PRC |l aws referenced in the agency record now at

bar, only two, the 1988 law wth regard to industrial enterprises
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owned by t he whol e peopl e and the 1992 transfornmati on regul ati ons,
were apparently considered in those cited, prior |ITA proceedi ngs.
In short, defendant's attenpted i npression does not wthstand this
court's scrutiny.

Moreover, the investigations in Furfuryl Alcohol and

Steel Drawer Slides entailed enterprises "owned by the whole

people”, the latter also involving joint ventures within the
purvi ew of t he above-noted PRC Adm ni strative Regul ati ons Gover ni ng
the Registration of Legal Corporations, whereas Huanri Genera
alleges itself to be a collectively-owned enterprise, another and
separate category of conpany according to those regulations.
| ndeed, given that their six enunerated categories of endeavor are
set forth in the disjunctive, and only one thereof, nunber (5), is
deened "private", it can be assuned that all the other kinds are
di stinct fornms of the Chinese people's business. That the |ITA has
i nvestigated sone of them does not forecl ose necessary inquiry as
to adifferent kind, not yet considered by the agency de jure. Wat
that other investigation does foreclose, however, is that a
reasonabl e m nd m ght accept it onits face as adequate anal ysis of

a disparate |l egal status. Cf. Consolidated Edison Co. v. NLRB, 305

U S. 197, 229 (1938).

VWhat ever the interpretation of the statutory standard of
review in trade cases like this per 19 U . S.C 81516a(b)(1)(B)(i),
this court cannot and therefore does not conclude that the ITA s

refusal to even |ook at the PRC | aw that may well govern the kind



Court No. 01-00825 Page 15

of enterprise under review for the first time herein was in

accordance wth [ aw governing this case.

B

The plaintiff is of the viewthat the agency's separate-
rate test should not be limted to proving absence of national-
government ownership but should be applied to whatever |evel of
governnmental control is inplicated. See Plaintiff's Menorandum of
Law, p. 5. The court concurs, given the broad statutory and con-
comtant adm nistrative caution about a nonnmarket econony, supra,
and the | ongstandi ng enphasis of the Communi st Party on the "grass

roots" of China. See, e.g., Preface | to Socialist Upsurge in

China's Countryside (Sept. 25, 1955), V Sel ected Wrks of Mao Tse-

Tung, p. 237 (1st ed. Foreign Language Press Peking 1977). In-
deed, as quoted above, the |ITA's staff verification report
commences with the "significant” finding that Huanri General is
owned and controlled by the Panjacun village commttee, which has
a relationship with the Tushan town governnent, and accordingly,
"the Department nust consider whether the conmpany sufficiently

denonstrated its entitlenent to a separate rate."”

Inits final analysis, the agency concedes that "the in-
formation in the record suggests that the village conmttee could
be a form of governnment depending on the townshi p and/or province
in which it is |ocated". Plaintiff's Appendix, Pub.Doc. 77

(DecMeno, p. 5). That analysis recites the representation of the
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respondent Huanri Ceneral that the "townships are run by officials
who ar e sel ect ed by Communi st Party-dom nated | ocal |egislatures",
and this court understands that Shandong is one of China' s nopst
i nportant provinces for industry. See, e.g., Hong Kong Trade De-

vel opment Council, Market Profiles on Chinese Cities & Provinces

(visited March 24, 2004)<http://ww.tdctrade. conl nkt prof/china/-
npzhj . htnme. Hence, the I TA "determ ned that an anal ysis of de
facto control is critical"* in this matter and proceeded to point
out that it

typically considers four factors in evaluating whether
each respondent is subject to de facto governnental con-
trol of its export functions: (1) Wether the export
prices are set by, or subject to the approval of, a
governnmental authority; (2) whether the respondent has
authority to negotiate and sign contracts and other
agreenents; (3) whether the respondent has autonony from
t he governnent in making decisions regarding the sel ec-
tion of managenent; and (4) whether the respondent re-
tains the proceeds of its export sales and nmakes inde-
pendent deci sions regardi ng the di sposition of profits or
financi ng of | osses.

66 Fed.Reg. at 29,082. Cf. Coalition Case 11, 23 CT at 101, 44

F. Supp. 2d at 243. Such consideration led the staff to conclude
that Huanri GCeneral denonstrated a de facto absence of governnent
control of its export function and was therefore entitled to a
separate antidunpi ng-duty rate. See Plaintiff's Appendix, Pub

Doc. 77 (DecMeno, p. 5).

“ Plaintiff's Appendi x, Pub.Doc. 77 (DecMeno, p. 4).
> 66 Fed.Reg. at 29, 082.
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The dispositive Decision Menorandum upon which the ITA
finally relies barely addresses the foregoing four factors

postulated in the agency's Prelimnary Results. Rather, it states

wi th approval the staff verification that Huanri General

was set up by the Panjacun village commttee through
capital voluntarily provided by all of the inhabitants of
Panj acun vil | age.

Id. at 4 (enphasis added). This collectively-owned enterprise thus
may be a nost-perfect formof comrunismin action. As such, there
woul d seemto be little roomto differentiate between the busi ness
of Huanri General and that of the village and governing vill age
commttee, e.q.:

The financial records of Huanri General and the village
comm ttee exam ned at verification all indicated that the
vill agers have entrusted the village commttee to decide
how and when Huanri CGeneral's profits are to be distrib-
uted. Specifically, the village commttee has been en-
trusted to handl e the business decisions and operation
strategy of the conpany which is wholly owned by all the
villagers, sone of whom are al so el ected nenbers of the
village comm ttee.

ld. Wereupon the nmenorandum conti nues that these facts "suggest

that the central governnent does not control Huanri General's

export activities"?:

Al though the village conm ttee actual ly deci des how
the conpany's profits are to be distributed, we do not
find that the village commttee constitutes a form of
central or provincial government control over the com
pany, especially because all of the village commttee
menbers are investors in the conpany. '’

 pPlaintiff's Appendi x, Pub.Doc. 77 (DecMeno, p. 4).

7 1d. at 5. The Decision Menorandum al so rejects the peti -
tioner's contention that the Panjacun village commttee is con-
trolled by the Tushan town governnent. See id.
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But the linchpinto this thesis is mssing, nanely, the
village commttee |law, which nay or may not be a pronul gati on of
the central governnent and which may or may not provide that
government or a subordinate, even grass-roots village, governnent
with ultimate, nonmarket control. In short, as is true de jure,
without the content of that law and the ITA s analysis of the
meani ng thereof on the record herein, this court is unable to
affirm the foregoing de facto reasoning. This is the case now
because none of the prior cases cited by the defendant or reviewed
by the court has considered the nature and inpact of that
particul ar | aw under the U. S. statute that requires the ITAto take
t he extent of home- mar ket gover nnment ownership or control carefully
into account. See 19 U S.C 81677(18)(B)

11

In viewof the foregoing, plaintiff's notion for judgnent
upon the agency record nust be granted at |east to the extent of
remand to the | TAfor reconsideration of its determ nation to grant
Shandong Lai zhou Huanri G oup CGeneral Co. a separate antidunping-
duty rate in the absence of the conpany's production of the PRC s
Organic Law of the Village Commttee and any agency analysis
thereof. The defendant may have 90 days to reopen the record in
this regard and to report to the court the results of any reconsi d-
eration thereof, whereupon the plaintiff may comment within 30 days
of receipt.

So order ed.

Deci ded: New York, New York

April 1, 2004 Thomas J. Aquilino
Judge




