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Eaton, Judge: Plaintiff China Steel Corporation (“Plaintiff” or “China Steel””) moves for
judgment on the agency record, challenging the United States Department of Commerce’s
(“Commerce” or the “Department”) amended final determination in the antidumping investigation
of certain carbon and alloy steel cut-to-length plate from Taiwan. See Certain Carbon and Alloy
Steel Cut-To-Length Plate From Taiwan, 82 Fed. Reg. 16,372 (Dep’t Commerce Apr. 4, 2017)
(“Final Determination”), amended by Certain Carbon and Alloy Steel Cut-To-Length Plate From
Austria, Belg., Fr., the Fed. Rep. of Ger., It., Japan, the Rep. of Korea, and Taiwan, 82 Fed. Reg.
24,096 (Dep’t Commerce May 25, 2017) (“Amended Final Determination”) and accompanying
Issues and Dec. Mem. (Mar. 29, 2017), P.R. 427 (“Final IDM”). The court has jurisdiction under
19 U.S.C. § 1516a(a)(2)(B)(i) (2012) and 28 U.S.C. § 1581(c) (2012).

On April 8, 2016, domestic producers ArcelorMittal USA LLC (“ArcelorMittal” or
“Petitioner’”), Nucor Corporation, and SSAB Enterprises, LLC each filed an antidumping duty
petition covering steel from various countries, including Taiwan. Thereafter, on May 5, 2016,
Commerce published the notice of initiation of its less-than-fair-value investigation. See Certain
Carbon and Alloy Steel Cut-To-Length Plate From Austria, Belg., Braz., Fr., the Fed. Rep. of Ger.,
It., Japan, the Rep. of Korea, the People’s Rep. of China, S. Afr., Taiwan, and the Rep. of Turk.,
81 Fed. Reg. 27,089 (Dep’t Commerce May 5, 2016) (“Initiation of Investigation™). The scope of
the investigation covered products including “certain carbon and alloy steel hot-rolled or forged
flat plate products not in coils, whether or not painted, varnished, or coated with plastics or other
non-metallic substances (cut-to-length plate).” Final Determination, 82 Fed. Reg. at 16,374,

App. L.
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On June 7, 2016, the Department limited the respondents selected for individual
investigation to two mandatory respondents: Plaintiff China Steel, and Shang Chen Steel Co., Ltd.
(“Shang Chen”). See Certain Carbon and Alloy Steel Cut-to-Length Plate From Taiwan, 81 Fed.
Reg. 79,420 (Dep’t Commerce Nov. 14, 2016) (“Preliminary Determination”); Respondent
Selection Mem. (June 7, 2016), P.R. 88 at 5.

China Steel is a Taiwanese producer and exporter of the subject steel plate, and first objects
both to Commerce’s application of adverse facts available (‘“AFA™),! and to Commerce’s rejection
of a supplemental questionnaire response containing unrequested data. Next, Plaintiff contends
that Commerce erred when it applied AFA to some of the company’s cost of production data and
when it used that AFA-adjusted data in its difference-in-merchandise (“DIFMER”) adjustment to
normal value. Plaintiff also claims entitlement to a post-sale home-market price adjustment.
Finally, it argues that Commerce’s decision was unfairly prejudged by a conflict of interest on the
part of the Secretary of the Department, Wilbur Ross, who was formerly associated with Petitioner
and Defendant-Intervenor ArcelorMittal. See P1.’s Rev. Br. Supp. Mot. J. Agency R., ECF No. 65
(“PL.’s Br.”); see also Pl.’s Reply, ECF No. 61.

Because Commerce erred when it based part of its DIFMER analysis, and thus its

subsequent adjustment, on AFA-adjusted data, the Amended Final Determination is remanded.

! The statute provides that Commerce shall use facts available “[i]f . . . necessary

information is not available on the record, or . . . an interested party or any other person . . .
withholds information that has been requested by [Commerce]” or “significantly impedes a
proceeding.” 19 U.S.C. § 1677e(a)(1)-(2)(A), (C). Facts available may also be used if the
information provided “cannot be verified” and is therefore unreliable. Id. § 1677¢e(a)(2)(D).
Commerce may only use adverse inferences when “selecting from among the facts otherwise
available” if it finds that a party has “failed to cooperate by not acting to the best of its ability to
comply with a request for information.” Id. § 1677e(b)(1)(A).
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Since Plaintiff’s other arguments lack merit, Commerce’s determination, as to the remaining

issues, 1s sustained.

BACKGROUND
Where goods are being sold at less than fair value, Commerce imposes an antidumping
duty “equal to the amount by which the normal value exceeds the export price (or the constructed
export price) for the merchandise.” 19 U.S.C. § 1673.
During this investigation, the Department compared

all products produced and sold by China Steel in Taiwan during the [period of
investigation] that fit the description in the “Scope of Investigation™ section of the
accompanying Federal Register notice to be foreign like products for purposes of
determining appropriate product comparisons to U.S. sales. We compared U.S.
sales to sales made in the home market, where appropriate. Where there were no
sales of identical merchandise in the home market made in the ordinary course of
trade to compare to U.S. sales, we compared U.S. sales to sales of the most similar
foreign like product made in the ordinary course of trade.

Final IDM at 19. When appropriate, Commerce makes various adjustments to normal value,
including the difference-in-merchandise (“DIFMER”) adjustment for physical variations between
products. See 19 U.S.C. § 1677b(a)(6)(C)(ii1); 19 C.F.R. § 351.411 (2017).

Normal value, in the context of a market economy country® such as Taiwan, is generally

based on the prices of sales in the home market. See 19 U.S.C. § 1677b(a)(1)(B)(i). Commerce

2 Commerce uses several methods to compare normal value and export price in less-

than-fair-value investigations. See 19 C.F.R. § 351.414(b) (2017) (listing methods). In this case,
the Department used the “average-to-transaction” method. See 19 C.F.R. § 351.414(b)(3) (“The
‘average-to-transaction’ method involves a comparison of the weighted average of the normal
values to the export prices (or constructed export prices) of individual transactions for comparable
merchandise.”); Final IDM at 18 (“[F]or the [F]inal [D]etermination, the Department is applying
the average-to-transaction method to all of China Steel’s U.S. sales to calculate the weighted-
average dumping margin for China Steel.”).

3 In contrast, a “nonmarket economy country” is ‘“any foreign country that
[Commerce] determines does not operate on market principles of cost or pricing structures, so that
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disregards home-market sales that were made at less than the cost of production, and bases normal
value on the remaining sales, or, if none remain, the merchandise’s constructed value. /d.
§ 1677b(b)(1).

In this investigation, after reviewing the company’s cost of production information,
Commerce eventually concluded that China Steel’s home-market sales were a suitable basis for
normal value. See Final IDM at 20 (“[ W]e used home market sales as the basis for [normal value]
for China Steel.”). Commerce, however, calculated normal value employing AFA for some of
China Steel’s cost of production data. Further, Commerce rejected China Steel’s preferred version
of'its cost of production database. Thereafter, Commerce determined that it had made a ministerial
error by not using AFA-adjusted data as the basis of its DIFMER adjustment to normal value. Its
correction of that claimed error resulted in an increased weighted-average dumping margin for

China Steel.

L. Commerce’s Preliminary Determination

Commerce issued its initial questionnaire on June 9, 2016. See China Steel Quest. (June 9,
2016), P.R. 96. In its Section D (cost of production) questionnaire response, Plaintiff provided its
cost reporting method and cost data file, denominated as COP1. See China Steel Sec. D Narrative
Resp. (July 28, 2016), P.R. 195 at 19-21; China Steel Sec. D Exs. (July 28, 2016), P.R. 198, Apps.

D-19, D-20.

sales of merchandise in such country do not reflect the fair value of the merchandise.” 19 U.S.C.
§ 1677(18)(A). When the merchandise in question is exported from a nonmarket economy country,
Commerce calculates the normal value of the subject merchandise based on the values of the
factors of production, adding “an amount for general expenses and profit plus the cost of
containers, coverings, and other expenses.” Id. § 1677b(c)(1)(B).
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The Department identified several errors in China Steel’s COP1 database. See Prelim. Dec.
Mem. (Nov. 4,2016), P.R. 358 at 16 (“Prelim. Dec. Mem.”). Accordingly, on September 16, 2016,
it issued a supplemental questionnaire to Plaintiff asking for additional information concerning
Plaintiff’s Section D response.* Sec. D Suppl. Quest. (Sept. 16, 2016), P.R. 298 (“Suppl.
Quest. I”).

China Steel filed its Section D supplemental response on October 11, 2016. See China Steel
Suppl. Quest. Sec. D Resp. (Oct. 11, 2016), P.R. 324 (“First COP2 Resp.”). In addition to
providing the information specifically requested by the Department, however, it made additional,
unrequested, revisions to its cost data file (denominated as COP2).°> Prelim. Dec. Mem. at 16
(noting that Plaintiff’s additional revisions “were not made in response to a supplemental

questionnaire or otherwise solicited by the Department”).

4 Following several requests for extensions of time, Commerce ultimately amended

the deadline for Plaintiff’s Section D response from September 30, 2016 to October 10, 2016. See,
e.g., Letter from Erin Kearney to Jeffrey M. Winton, Extension of Time to Submit Supplemental
Questionnaire Responses (Sept. 28, 2016), P.R. 312. Since October 10, 2016 was a non-business
day, pursuant to Commerce’s regulations, it was permissible for Plaintiff to submit its filing on the
following day. See 19 C.F.R. § 351.303(b).

> These revisions were primarily comprised of China Steel’s claimed discovery of,
and attempt to correct, errors in “the coding of product-matching control numbers . . . in [its] July
28 [COP1] submission, particularly in the reporting of the ‘Quality’ characteristic.” First COP2
Resp. at 1.

“Quality code” refers to one of the product characteristics, assigned by Commerce, that
respondents use for reporting cost of production data in the course of an investigation. See Letter
from Robert James to Jeffrey M. Winton, Product Characteristics for the Antidumping Duty
Investigation of Certain Carbon and Alloy Steel Cut-to-Length Plate from Taiwan (June 14, 2016),
P.R. 111. These codes are used to define product-matching control numbers, called CONNUMs.
“A ‘CONNUM’ is a control number assigned to materially-identical products to distinguish them
from non-identical, i.e., similar, products.” Eregli Demir ve Celik Fabrikalari T.A.S v. United
States, 42 CIT _, 308 F. Supp. 3d 1297, 1321 n.34 (2018) (citation omitted).
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In its Preliminary Determination, Commerce found all of China Steel’s reported cost data,
“unreliable for use.” Prelim. Dec. Mem. at 16. The statute provides that Commerce shall use facts
available “[i]f . . . necessary information is not available on the record, or . . . an interested party
or any other person . . . withholds information that has been requested by [Commerce]” or
“significantly impedes a proceeding . ...” 19 U.S.C. § 1677¢e(a)(1)-(2)(A), (C). Here, Commerce
found that China Steel’s changes, between COP1 and COP2, to certain product-matching control
numbers (“CONNUMSs”) affected the calculation of the cost of production and rendered all of
China Steel’s reported cost information unusable. See Prelim. Dec. Mem. at 16 (emphasis added)
(“[T]he Department preliminarily finds that China Steel failed to provide requested information in
the form and manner requested and by the deadlines established by the Department. By revising
its costs so extensively and significantly, and by doing so in such close proximity to the statutory
date!® for the [P]reliminary [D]etermination, China Steel has also significantly impeded the
proceeding.”).

Where Commerce determines that the use of facts available is warranted, it must make the
requisite additional finding that a party has “failed to cooperate by not acting to the best of its
ability to comply with a request for information” before it may use an adverse inference when
“selecting from among the facts otherwise available.” 19 U.S.C. § 1677e(b)(1)(A). In the
Preliminary Determination, the Department found that because China Steel “fail[ed] to explain the
extensive, significant, and unsolicited changes to its cost database,” an adverse inference when

selecting from among the facts available was warranted. See Prelim. Dec. Mem. at 17. Applying

6 China Steel’s supplemental questionnaire response was submitted on October 11,

2016. The Preliminary Determination was issued on November 14, 2016.
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“total AFA,”” the Department preliminarily assigned China Steel a margin of 28 percent, which
constituted “the highest calculated dumping margin [assigned] in the investigation.” Prelim. Dec.
Mem. at 8, 18-19; see Preliminary Determination, 81 Fed. Reg. at 79,420 (“Because mandatory
respondent China Steel failed to cooperate to the best of its ability in responding to the
Department’s questionnaires, we preliminarily determine to use adverse facts available (AFA)

with respect to this respondent.”).® In other words, in the Preliminary Determination, Commerce

7 Since the 1994 amendments to section 1677e, Commerce has adopted the practice,

under certain circumstances, of using what it calls “total adverse facts available” when determining
dumping margins. “Total adverse facts available” is not defined by statute or agency regulation.
Commerce has used “total adverse facts available” administratively “to refer to Commerce’s
application of adverse facts available not only to the facts pertaining to specific sales for which
information was not provided, but to the facts respecting all of respondents’ sales encompassed by
the relevant antidumping duty order.” Mukand, Ltd. v. United States, 37 CIT __, , 2013 WL
1339399, at *7 (Mar. 25, 2013) (not reported in Federal Supplement), aff’d, 767 F.3d 1300 (Fed.
Cir. 2014) (citation omitted).

This Court has sustained Commerce’s use of total adverse facts available in certain tightly
defined circumstances, e.g., (1) the record contained no usable information for core components
of Commerce’s dumping analysis, or (2) substantial evidence showed that the respondent was
egregious in its failure or refusal to comply with Commerce’s requests for information. See, e.g.,
Mukand, 37 CIT at __, 2013 WL 1339399, at *7 (citations omitted); Papierfabrik August Koehler
Se v. United States, 38 CIT _, , 7 F. Supp. 3d 1304, 1314 (2014). Where, on the other hand,
some of the information could be used, or the deficiency was only “with respect to a discrete
category of information,” the use of “partial adverse facts available” is directed by the statute.
Foshan Shunde Yongjian Housewares & Hardware Co. v. United States, 35 CIT 1398, 1416, 2011
WL 4829947, at *14 (Oct. 12, 2011); see also Nat’l Nail Corp. v. United States, 43 CIT _,
2019 WL 2537931, at *14 (June 12, 2019) (not reported in Federal Supplement) (“[I]n order to
apply ‘total adverse facts available,” Commerce must first find, based on the record, that the use
of facts available is warranted with respect to all requested information.”).

8 As noted, the resulting preliminary antidumping duty rate for China Steel was 28
percent. Preliminary Determination, 81 Fed. Reg. at 79,421. This number represented mandatory
respondent Shang Chen’s transaction-specific margin. Prelim. Dec. Mem. at 19. In the Preliminary
Determination, however, Commerce calculated a weighted-average dumping margin of 3.51
percent for Shang Chen, and assigned this rate to all other, non-mandatory respondents. See
Preliminary Determination, 81 Fed. Reg. at 79,421. In the Amended Final Determination, the “all
others” rate was the average of the two mandatory respondents’ recalculated rates (now 75.42
percent for China Steel and 3.62 percent for Shang Chen), resulting in a weighted-average
dumping margin of 39.52 percent. Amended Final Determination, 82 Fed. Reg. at 24,098.
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found that total AFA should be applied, thus using AFA not only for China Steel’s costs of
production, but also for its reported sales information. As a result, China Steel’s preliminary

antidumping duty rate was 28 percent. Preliminary Determination, 81 Fed. Reg. at 79,421.

I1. Post-Preliminary Determination and Second Supplemental Questionnaire

Although it applied total AFA to China Steel’s products in the Preliminary Determination,
Commerce stated that it “intend[ed] to issue a supplemental questionnaire after the [P]reliminary
[D]etermination to provide China Steel with an opportunity to explain the changes made to its cost
database.” Prelim. Dec. Mem. at 17. In a supplemental questionnaire dated November 9, 2016, the
Department did just that, and asked Plaintiff to explain its revised cost data file, COP2. Sec. D
Suppl. Quest. (Nov. 14, 2016), P.R. 361 (“Suppl. Quest. II”’). On November 30, 2016, Plaintiff
provided the explanations concerning COP2, but also submitted additional changes to its data file.
See China Steel Sec. D Suppl. Quest. Resp. (Nov. 30, 2016), P.R. 378 (“Rejected COP3 Resp.”).
These revisions—which, among other things, incorporated corrections to a computing error that
overstated standard costs of production and resulted in an overstated “calculated total aggregate
standard cost for all products”—were denominated as data file COP3. Pl.’s Br. 19; see Rejected
COP3 Resp. at 2-7; Letter from Erin Kearney to Jeffrey M. Winton, Rejection of Unsolicited
Database (Dec. 29, 2016), P.R. 395 (“Rejection of Unsolicited Database™).

Commerce rejected COP3 as untimely new factual information, and instructed China Steel
to resubmit its supplemental response with only an explanation as to the differences between COP1
and COP2. See Rejection of Unsolicited Database. Accordingly, the additional revisions contained

in COP3 are not part of the record. China Steel complied and submitted its final, revised response
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without the additional changes to the data file. See China Steel Sec. D Suppl. Quest. Resp. (Jan. 4,
2017), P.R. 398 (“Final COP2 Resp.”).

Commerce then conducted its verification of China Steel’s costs of production. See Cost
Verification Rep. (Feb. 9, 2017), P.R. 408. In the cost verification report, Commerce identified
new computer programming errors in COP2—the database it was attempting to verify—that
caused the costs of three CONNUMSs’ to be misstated, as well as an incorrect calculation of

weighted-average per-unit costs for a number of other CONNUMs. !° Final IDM at 6-7.

III.  Facts Available and Adverse Inferences in the Final Determination

Commerce issued its Final Determination on April 4, 2017, calculating a dumping margin
for China Steel of 6.95 percent, which Plaintiff found “not insanely punitive.” Pl.’s Br. 26; see
Final Determination, 82 Fed. Reg. at 16,373. Commerce based its normal value calculation on
China Steel’s home-market sales, after removing those products for which more than twenty
percent of home-market sales were made at less than the cost of production. Final IDM at 20, 23-
24.

Commerce’s cost of production analysis, underlying its normal value calculation, was

based on China Steel’s finalized COP2 database. See Final IDM at 6-7. Commerce used AFA for

? In total, sixty-one of a total 143 CONNUMs were affected by errors. These sixty-
one included the three that Commerce singles out in its analysis. See Final COP2 Resp., P.R. 398,
C.R. 598 at 13-14; China Steel Cost Calculation Mem. (Mar. 29, 2017), P.R. 435, C.R. 662 at 1-2
(“Cost Calculation Mem.”).

10 Specifically, there was an incorrect calculation of weighted-average per-unit costs
for sixty-one CONNUMs. See Cost Calculation Mem. at 1-2.
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China Steel’s cost of production, its overall cost of manufacturing,'! and certain of its U.S. sales.?
Final IDM at 6-7. Further, Commerce determined that China Steel was not permitted post-sale
price adjustments it sought to make for certain home-market sales, because the terms and
conditions were not known by its customers at the time of sale. See Final IDM at 44-47.
Regarding cost of production, Commerce applied facts available to the affected
CONNUMs based on the errors remaining in China Steel’s COP2 database following verification.
See Final IDM at 6-7. Further, Commerce determined that China Steel’s reporting of inaccurate
data amounted to a failure to cooperate to the best of its ability, and then drew an adverse inference

for the purpose of calculating cost of production. See Final IDM at 6-7 (“Regarding the three

1 Commerce applied an adverse inference when it increased China Steel’s total

reported cost of manufacturing in COP2. Cost Calculation Mem. at 2; see Final IDM at 7.
Commerce disregarded China Steel’s own so-called “favorable variance adjustment,” which the
company had applied to account for the difference between its standard costs and actual costs of
manufacturing and increased the total cost of manufacturing by [[ ]]. See Cost Calculation Mem.
at 2; Final IDM at 7.

12 China Steel does not dispute Commerce’s use of AFA for certain of the company’s
U.S. sales. At sales verification, which took place from December 11 to 15,2016, Commerce asked
for, and received, information from China Steel about how changes to its quality code data affected
sales. See Sales Verification Rep. (Feb. 15, 2017), P.R. 410 at 1-2. China Steel indicated that the
errors only affected its home-market sales data, not its U.S. sales data, and submitted an exhibit
explaining the quality code changes. See Sales Verification Rep. at 2.

In the Final Determination, Commerce found that “China Steel’s incorrect reporting of
quality codes shifted home market sales from one unique product group (i.e., matching control
number (CONNUM)) to another.” Final IDM at 7. This incorrect assignment of quality codes
caused the transaction margins for certain U.S. sales of products associated with those CONNUMs
to be misstated. Final IDM at 7. Having found that China Steel failed to act “to the best of its
ability” when complying with Commerce’s request for information about the company’s quality
codes, the Department drew an adverse inference when selecting from among the facts available
with respect “to all U.S. sales which match to CONNUMs containing the commercial products at
issue.” Final IDM at 7. Commerce replaced any transaction margin for a U.S. sale that it found to
be distorted with “the highest transaction margin of any U.S. sale of subject merchandise.” Final
IDM at 7.
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CONNUMs . . . for which costs were understated, we have increased the costs for these
CONNUMs by substituting the highest reported cost of any CONNUM for the reported cost of
these three CONNUMSs. Regarding the CONNUMs . . . for which China Steel incorrectly
calculated its weighted-average per-unit costs, we have increased the costs for these CONNUMs
by substituting the highest reported cost of any CONNUM for the reported cost of the effected
[sic] CONNUMs.”). Commerce determined that China Steel had not cooperated to the best of its
ability “by not providing the Department with timely and accurate cost data for certain
CONNUMs” and by misrepresenting “its reported costs in its last two supplemental questionnaire
responses by reporting to the Department that it reported actual CONNUM-specific costs for all

CONNUMs when there were errors in its reported costs.” Final IDM at 29.

IV.  Allegation of Ministerial Error Regarding DIFMER Adjustment

After the Final Determination was issued, Petitioner and Defendant-Intervenor
ArcelorMittal submitted a ministerial error allegation. See Letter from David C. Smith to Sec’y
Wilbur Ross, Petitioner’s Ministerial Error Allegations Concerning China Steel Corporation
(Apr. 17, 2017), P.R. 444 (“Pet.’s Letter”). For Petitioner, Commerce’s calculated margin for
Plaintiff was flawed because Commerce based part of its difference-in-merchandise (DIFMER)
analysis on China Steel’s original COP1 cost of production database rather than on the AFA-
adjusted COP2 database on record. See Pet.’s Letter at 3; See Mem. Re: Allegation of Ministerial
Error for China Steel Corporation (May 19, 2017), P.R. 449 (“Ministerial Error Mem.”).

The DIFMER adjustment to normal value is made where identical products are not sold in
the United States and the comparison market (or otherwise cannot be compared). See 19 C.F.R.

§ 351.411(a)-(b); Policy Bulletin 92.2: Differences in Merchandise; 20% Rule, ENF'T &
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COMPLIANCE (July 29, 1992), https://enforcement.trade.gov/policy/bull92-2.txt (“Policy Bulletin
92.2”). In order to make an apples-to-apples comparison between products, Commerce looked at
the subject merchandise sold in the United States and compared it to the foreign like product sold
in the comparison (or in this case, home) market that had the most similar actual physical
characteristics. See Policy Bulletin 92.2; see also Pl.’s Br. 39. When selecting the home-market
products to be compared to the subject merchandise, Commerce relied on reported characteristics
(e.g., strength and thickness) to identify the best potential matches. See, e.g., China Steel Final
Programming Mem., Attach. 2, Margin Calculation Log and Output: U.S. Sales Margin Program
(July 11, 2019), C.R. 667 at 37, 46 (“U.S. Sales Margin Program”)."3

The Department agreed with ArcelorMittal that it had erred in using COP1 data as part of
the basis for the DIFMER adjustment. Commerce recalculated China Steel’s products’ cost of
manufacturing and the subsequent DIFMER adjustment using only the AFA-adjusted COP2 cost
database. See Ministerial Error Mem. at 4-5. Based on ArcelorMittal’s allegations and further
findings of its own, on May 25, 2017, the Department published its Amended Final Determination,
calculating a dumping margin of 75.42 percent for China Steel. See Amended Final Determination,
82 Fed. Reg. at 24,098.

Plaintiff filed its rule 56.2 motion for judgment on the agency record on January 12, 2018.

P1.’s Not. Mot. J. Agency R., ECF No. 47. On April 9, 2018, Defendant and Defendant-Intervenors

13 A portion of this attachment includes confidential information. See “U.S. Sales

Margin Program” at 37, 46 (including sections titled “Concordance Check - Top 5 Possible
Matches for Sample U.S. Models” and “Full Concordance - The Best Model Match Selections,”
which provide numerical values for a number of product characteristics). Having identified the
most similar matches, Commerce then calculated the cost differences associated with the physical
variations between the similar products. See U.S. Sales Margin Program at 49 (showing the field
“COSTDIFF” for cost differences between similar products); see id. at 66 (showing the field
“DIFMER” next to “COSTDIFF”).
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filed briefs opposing Plaintiff’s motion. See Def.’s Resp. Mot. J. Agency R., ECF No. 53 (“Def.’s

Br.”); see also Def.-Ints.” Resp. Opp’n Mot. J. Agency R., ECF No. 55.

STANDARD OF REVIEW
The court will sustain a determination by Commerce unless it is “unsupported by

substantial evidence . . . or otherwise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(1).

LEGAL FRAMEWORK

Normally, when calculating a dumping margin for products made in a market economy
country, Commerce compares sales of the subject merchandise made in the home market (normal
value based on price) to sales made in the United States (export price). 19 U.S.C. § 1673.

Where Commerce “has reasonable grounds to believe or suspect that sales of the foreign
like product under consideration for the determination of normal value have been made at prices
which represent less than the cost of production of that product,” it determines whether home-
market sales “were made at less than the cost of production.” 19 U.S.C. § 1677b(b)(1). After the
enactment of the Trade Preferences Extension Act of 2015, Commerce no longer requires an
outside cost of production allegation before it conducts this analysis. See Trade Preferences
Extension Act of 2015, Pub. L. No. 114-27, § 505(a), 129 Stat. 362, 386 (2015) (“In an
investigation . . . [Commerce] shall request information necessary to calculate the constructed
value and cost of production . . . to determine whether there are reasonable grounds to believe or
suspect that sales [were made at less than the cost of production].”); see also Initiation of
Investigation, 81 Fed. Reg. at 27,093 n.40 (“The Department will no longer require a [cost of

production] allegation to conduct this analysis.”).
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Upon finding that sales were made at less than the cost of production, Commerce disregards
those sales in the determination of normal value if such sales “have been made within an extended
period of time in substantial quantities,!!'*and . . . were not at prices which permit recovery of all
costs within a reasonable period of time.” Id. § 1677b(b)(1)(A)-(B). When “such sales are
disregarded, normal value shall be based on the remaining sales of the foreign like product in the
ordinary course of trade,” but “[1]f no sales made in the ordinary course of trade remain, the normal
value shall be based on the constructed value! !> of the merchandise.” Id. § 1677b(b)(1).

Constructed value is the total of

the cost of materials and fabrication or other processing of any kind employed in
producing the merchandise, during a period which would ordinarily permit the
production of the merchandise in the ordinary course of trade . . . [plus] the actual
amounts incurred and realized by the specific exporter or producer being examined
in the investigation or review for selling, general, and administrative expenses, and
for profits, in connection with the production and sale of a foreign like product, in
the ordinary course of trade, for consumption in the foreign country(;] . . . [and] the
cost of all containers and coverings of whatever nature, and all other expenses
incidental to placing the subject merchandise in condition packed ready for
shipment to the United States.

14 Here, and generally, “substantial quantities” exist where “the volume