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OPINION

Familiarity with prior decisions is presumed. Briefly, the matter concerns the proper

valuation of 34 shipments of woolen “melton,”* stripes, plaids, and tweeds entered for consumption

between November 17, 1992 and February 1, 1993 by plaintiff Victor Woollen Productsof America,

Inc. (*VWPA”) from its parent and the manufacturer of thefabrics, LesLainagesVictor Ltée (a/k/a

1 “Melton” is “fabric with all[ Jwool or cotton warp and woolen weft; the face is napped
carefully to raise the nap straight up, showing the weave clearly. Also known as beaver cloth;
kersey.” McGraw-Hill Dictionary of Scientific and Technical Terms 1171 (4th ed. 1989). The
melton at issueis primarily of wool and nylon with asmooth finish and wasintended for use mainly
aswool bodiesin high school varsity jackets.
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Victor Woollen Products, Ltd.), of St. Victor de Beauce, Quebec, Canada (“VWPC”).? Thefabrics
were classified by the United States Customs Service (“ Customs’) under Item 5111.30.9000 of the
Harmonized Tariff Schedulesof the United States, and dutied at 38 percent ad valoremplus 22 cents
per pound. VWP of America, Inc. v. United States, 21 CIT 1109, 980 F. Supp. 1280 (1997) found
VWPC and VWPA, asamatter of fact, to be one and the same for customs duty purposes and ruled
infavor of thedefendant. The Court of Appealsfor the Federal Circuit (*CAFC”) disagreed, finding
that the VWPC-VWPA transactions were sales “for exportation” to the United States which “may
serve as the basis for transaction value” if such sales “satisfy the requirements of 19 U.S.C. §
1401a(b)(1)” and provided that “the acceptability of the transaction value arising from such salesis
established under 19 U.S.C. § 1401a(b)(2)(B).” VWP of America, Inc. v. United Sates, 175 F.3d
1327, 1338 (Fed. Cir. 1999). Toward that end, the matter has been remanded for: (i) consideration
of whether certain costs and expenses must be included in the declared transaction val ues pursuant
to 8§ (b)(1) or § (b)(4)(A) of 19 U.S.C. § 14014, (ii) comparing the VWPC-VWPA transactions
against the Cookshiretex sales in accordance with 19 U.S.C. § 1401a(b)(2)(B)(i) (the transaction
values established by the Customs with regard to the Cookshiretex sales being presumed correct by
virtue of 28 U.S.C. § 2639(a)(1)), and (iii) as necessary, de novo review of the plaintiff’s deductive
and computed valuesunder 19 U.S.C. § 1401a(d) and (e), respectively. Id. at 1343. The matter will

be remanded to Customs for further proceedings in accordance with this opinion.

2 VWPA and VWPC herein collectively “Victor Woollen Products.”
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Discussion

Under the Trade Agreements Act of 1979, Pub. L. 96-39, Titlell, §201(a), 93 Stat. 194 (July
26, 1979), as amended by Pub. L. 96-490 § 2, 94 Stat. 2556 (Dec. 2, 1980) (“TAA”), Customsis
required to value imported merchandise in order of: (1) the transaction value of the imported
merchandise, (2) the transaction value of identical merchandise, (3) the transaction value of similar
merchandise, (4) thedeductiveor, if timely requested, computed val ue of theimported merchandise,
or (5) upon the basis of a method derived from one of the foregoing, “reasonably adjusted to the
extent necessary to arrive at a value,” subject to certain exceptions. 19 U.S.C. 88 1401a(a) and
1401a(g). 19 U.S.C. § 1401(a)(b)(1) defines “transaction value of imported merchandise” as “the
price actually paid or payable for the merchandise when sold for exportation to the United States”
plus

(A) thepacking costsincurred by the buyer with respect to theimported
merchandise;

(B) any selling commission incurred by the buyer with respect to the
imported merchandise;

(C) thevalue, apportioned as appropriate, of any assist;
(D) any royalty or license fee related to the imported merchandise that
the buyer is required to pay, directly or indirectly, as a condition of the sale

of the imported merchandise for exportation to the United States; and

(E) the proceeds of any subsequent resale, disposal, or use of the
imported merchandise that accrue, directly or indirectly, to the seller.

19 U.S.C. § 1401(a)(b)(1). The“price actually paid or payable” for imported merchandise
shall be increased by the amounts attributable to the items (and no others)

described in subparagraphs (A) through (E) only to the extent that each such
amount (i) isnot otherwiseincluded within the price actually paid or payable;
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and (ii) is based on sufficient information. If sufficient information is not
available, for any reason, with respect to any amount referred to in the
preceding sentence, the transaction value of the imported merchandise
concerned shall be treated, for purposes of this section, as onethat cannot be
determined.

Id. “Sufficient information” is such information that “ establishes the accuracy” of, inter alia, the
above amounts. 19 U.S.C. §1401(a)(h)(2). The“price actually paid or payable” is defined as

the total payment (whether direct or indirect, and exclusive of any costs,
charges, or expenses incurred for transportation, insurance, and related
services incident to the international shipment of the merchandise from the
country of exportation to the place of importation in the United States) made,
or to be made, for imported merchandise by the buyer to, or for the benefit of,
the seller.

19 U.S.C. § 1401a(b)(4)(A).

In addition, under 19 U.S.C. § 1401a(b)(2)(A)(iv) transaction value isto be used “only if”
the buyer and seller are unrelated or, if they are related, their transaction value is considered
“acceptable.” A related party transaction is *acceptable’ as transaction value

if an examination of the circumstances of the sde of the imported
merchandiseindicatesthat therelationship between such buyer and seller did
not influence the price actually paid or payable; or if the transaction value of

the imported merchandise closely approximates—

(i) the transaction value of identical merchandise, or of similar
merchandise, in sales to unrelated buyersin the United States; or

(i) the deductive value or computed value for identical merchandise
or similar merchandise;

but only if each value referred to in clause (i) or (ii) that is used for
comparison relates to merchandise that was exported to the United States at
or about the same time as the imported merchandise.
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19 U.S.C. § 1401a(b)(2)(B). Values used for comparison must take into account, “based on
sufficient information whether supplied by the buyer or otherwise available to the customs officer
concerned,” differencesin commercial levels, quantity levels, the* costs, commissions, values, fees,
and proceeds’ described in 19 U.S.C. § 1401a(b)(1)(A)-(E), and any cost differences in unrelated
sales by the seller (if such are used as abasis for comparison). 19 U.S.C. § 1401a(b)(2)(C).

“Deductive’ valueisdefined astheresal e price of imported merchandisein the United States
less amounts associated with general expenses and profits, transportation, customs clearance, and
customs duties and certain fees. 19 U.S.C. § 1401a(d). Deductive value requires consideration of
“the unit price at which the merchandise is sold in the greatest aggregate quantity at or about” the
dateof importation. 19 U.S.C. §1401a(d)(2)(A). The“greatest aggregate quantity” unit priceis“the
unit price at which such merchandise is sold to unrelated persons, at the first commercial level after
importation . . . inatotal volumethat is(i) greater than the total volume sold at any other unit price,
and (ii) sufficient to establishtheunit price.” 19 U.S.C. §1401a(d)(2)(B). Thispriceisthenreduced
by (i) “any commission usually paid or agreed to be paid, or the addition usually made for profit and
genera expenses’ in connection with U.S. sales of imported merchandise “ of the same classor kind
. . . as the merchandise concerned’; (ii) the costs of transporting and insuring the internationa
shipment of the merchandise; (iii) the costs of transporting and insuring from the U.S. border to the
place of delivery (if not already excluded by (i)); and (iv) customs duties and Federal taxes payable
on the merchandise by reason of itsimportation. 19 U.S.C. § 1401a(d)(3)(A)(i)-(iv). In addition,

profits and general expenses shall be based upon the importer’ s profits and
genera expenses, unless such profits and general expenses are inconsistent

with thosereflected in salesin the United States of imported merchandise of
the same class or kind, in which case the deduction shall be based on the
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usual profit and general expensesreflected in such sales, as determined from
sufficient information.

19 U.S.C. § 1401&a(d)(3)(B). Finaly, if not already included, any packing costs incurred by the

importer or U.S. buyer must be added to such figure. 19 U.S.C. 8§ 1401a(d)(3)(C).

By contrast, “ computed” value is defined as the sum of
(A) the cost or value of the materials and the fabrication and other
processing of any kind employed in the production of the imported
merchandise;
(B) an amount for profit and expenses equal to that usualy reflected in
sales of merchandise of the same class or kind as the imported merchandise
that are made by the producersin the country of exportation for export to the

United States;

(C) any assist, if itsvalueis not included under subparagraph (A) or (B);
and

(D) the packing costs.

19 U.S.C. § 1401a(e)(1). Furthermore, as with deductive value,
the amount for profit and general expenses . . . shall be based upon the
producer’ s profits and expenses, unless the producer’ s profits and expenses
are inconsistent with those usually reflected in sales of merchandise of the
same class or kind as the imported merchandise that are made by producers
inthe country of exportation for export to the United States, inwhich casethe
amount . . . shall be based on the usual profit and general expenses of such
producers in such sales, as determined from sufficient information.

19 U.S.C. § 1401a(e)(2)(B).

I
Before comparing the transfer prices between VWPC and VWPA against test values to

determine their acceptability as transaction values, it is necessary to consider whether the expense

of operating VWPA and the selling commissions paid to Concept 111 (“Concept”) for U.S.
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representation are to be considered additions to or a part of the price paid for the VWPC-VWPA
transactions. That necessitates, once again, examination of the commercial relationship involved.
The “charge back” expenses and the commissions paid to Concept are addressed separately.
A

The “charge back” expenses included customer and clerical services (communication and
telephone expenses, office rent, stationary, and accounts receivable insurance), management fees,
and data processing. The plaintiff asserts that VWPA'’s financial statements, audited by an
internationally recognized accounting firm, establish that these expenses were billed monthly® by
VWPC to VWPA and paid separately from the invoices for the imported fabrics. The plaintiff
argues that there should be no legitimate dispute as to the “nature” of the charges which it alleges
were recorded on the companies books separately from transfer payments for the imported
merchandise. Plaintiff’s Memorandum Addressing the Issues on Remand (“Pl.’s Br.”) at 1, 5-7,
referencing Pl.’s Exs. 58, 60 and Trial Transcription (“Tr.”) at 174, 272.

Thefivedifferent categories of paymentsin 19 U.S.C. § 1401a(b)(1)(A)-(E) which must be
added to the“ price actually paid or payabl€e’ to arrive at transaction value are packing costs, selling
ommissions, assists, royalties and license fees, and the “proceeds of any subsequent resale.” The
plaintiff arguesthiswaswritten in such away asto exclude al other expenses: “[t]he price actually
paid or payable . . . shall be increased by the amounts attributable to the items (and no others)

described in subparagraphs (A) through (B).” Pl.’sBr. at 9 (Plaintiff’s highlighting). The plaintiff

? There was no documentation submitted into evidence of paymentsfrom VWPA to VWPC
except for Pl.’s Ex. 60, which provides ayearly total of such payments.
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contends that none of the “charge backs’ in issue fit within the categories delineated and that the
“official” published position of Customsisthat a
separate fee paid to arelated party seller for the following servicesisnot part
of the price actually paid or payable since the fee is unrelated to the
manufactureof theimported merchandise: management services, accounting,
finance, planning, and clerical activities.
Pl.’sBr. at 10, quoting Encyclopedia of Customs Valuation Terminology 101 (1996) summarizing
HQ 543512 (Apr. 9, 1985). The plaintiff assertsthat Customs has been “ consistent” in this position
from enactment of the transaction value statute in 1979 to the present. Pl.’sBr. at 10, referencing
HQ 542122 (Sep. 1, 1980), C.S.D. 81-64, 15 Cust. B. & Dec. 862 (1981), and HQ 545420 (May 31,
1995).
The government disagrees, arguing that the expensesin issue are part of “the total payment
.. made. . . for imported merchandise by the buyer to, or for the benefit of, the seller,” 19 U.S.C.
8 1401a(b)(4)(A), and/or must be added to transaction value in accordance with one or more
provisions of 19 U.S.C. § 1401a(b)(1)(A)-(E). Def.’sBr. at 21-25. For support, the government
refers to Nissho Iwai American Corp. v. United Sates, 16 CIT 86, 94, 786 F. Supp. 1002, 1010
(1992), rev' d onother grounds, 982 F.2d 505, 512 (1992), Generra Sportswear Co. v. United States,

905 F.3d 377, 380-381 (Fed. Cir. 1990), and Moss Manufacturing Co. v. United Sates, 896 F.2d

535, 539 (Fed. Cir. 1990).* The government emphasizes that the common thread of these casesis

* In Nissho Iwai, a claimed deduction from transaction value for accounts receivable
insurance, paid by the U.S. subsidiary-importer, was disallowed on the ground that it protected the
importer from breach of contract by the U.S. buyer, not from loss of goodsin international transit.
16 CIT at 94, 786 F. Supp. at 1010 (1992). See 19 U.S.C. § 1401a(b)(4). In Generra, Customs
regard of export quotachargesas payment “for imported merchandise” was considered “ permissible
construction” of 19 U.S.C. § 1401a(b). 905 F.3d at 379-380. In Moss, an amount paid to an

(continued...)
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that payments were included in transaction value because they accrued directly or indirectly to the
seller by reason of the manufacture or sale of imported merchandise. Def.’s Br. at 21-22.

Nissho Iwai mandated customs duty on accounts receivable insurance paid by the U.S.
importer which had not been included as a part of the “first tier” transaction with the related-party
seller. 16 CIT at 94. The government contends that Nissho Iwai isin accordance with the statutory
definition of “price actually paid or payable,” 19 U.S.C. § 1401a(b)(4), because the insurance
paymentstherein were part of the“total payment” paid by the buyer for the merchandise and accrued
directly or indirectly to the seller, and it arguesthat the situation hereisanalogous. Def.’sBr. at 21.
Similarly, the government characterizes Generra as requiring additions to transaction value of
payments which were made by the buyer to the seller independently of the invoiced price of the
goods where such payments are not specifically excluded from transaction value by statute. 1d. at

22, referencing 905 F.2d at 380.°

%(...continued)
importer’ soverseas buying agent, who “ assisted in bringing about the sale,” was considered part of
the payment “for goods.” 896 F.2d at 538-539.

®> Thegovernment contendsthat Generranecessarily distinguished McAfeev. United Sates,
842 F.2d 314 (Fed. Cir. 1988) because McAfee had relied on United Satesv. Getz Bros. & Co., 55
CCPA 11 (1967), which in turn had been decided under “export value,” the statutory predecessor
of “transaction value.” Accordingto the government, “export value” had not permitted the addition
of quota charges “because they were not part of the objective standard of export value,” however it
argues that Congressintended “transaction value”’ to encompass quota charges as part of “the price
actualy paid or payable.” The government also states that “ Generra was careful to note that this
holding did not effect Getz s requirement of the use of avalid first level sale rather than a second
level sale. Rather, even if one uses afirst level sale under McAfee and Nissho, there are certain
mandatory additionsto the price that must be madein order to arrive at a proper [transaction value
(“tv”)], whether it isthe tv for the merchandise in issue or the tv that must be used for comparison
purposes in related party transactions.” Def.’s Br. at 22.
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The plaintiff asserted on appeal that the charges here at issue had “nothing to do with the
import transactions, but were simply general overhead expenses arising from services provided by
VWPC and properly charged to VWPA.”® It responds here that the government's brief
“mischaracterizes administrative services subcontracted to VWP[C] by VWPA as having been for
the benefit of VWP[C]” when “it is clear from the record these services were for the benefit of
VWPA and their cost was properly recorded on VWPA'’s books as part of the cost of doing
business.” Pl.’sRep. at 6-7. See Tr. at 378, 388. The plaintiff points out that Chrysler Corp. v.
United Sates, 17 CIT 1049 (1993), relying on Generra, found that certain “shortfall” and “special
application” fees paid by the buyer to the seller were determined not to constitute part of the price
actually paid or payableunder 19 U.S.C. § 1401a(b)(4)(A). Theplaintiff contendsthat the Chrysler
feeswereindependent and “ unrel ated to any specific merchandise” and that thereforethey aresimilar
to the expenses here in issue, whereas the “payments for quota fees in Generra were necessary
preconditions to the exportation of the merchandise because without the requisite quota the
merchandise could not be exported to the United States.” 1d. at 2. (italics added).

Whether a particular transaction provokes liability for customs duties depends upon its
relevanceto importation. Generrainstructsthat so“longasthe. . . payment was madeto the seller
in exchange for merchandise sold for export to the United States, the payment properly may be
included in transaction value, even if the payment represents something other than the per sevalue
of the goods. Thefocus of transaction valueisthe actual transaction between the buyer and seller.”

905 F.2d at 380. But, to state that a payment is dutiable if it is “in exchange for” imported

® See 175 F.3d at 1340 (citation omitted).
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merchandise isto cut awide swath. Consequently, Customs presumes that all payments made by
a buyer to a seller are part of the price actually paid or payable for the imported merchandise, a
presumption which may berebutted by evidencewhich establishesthat the paymentsare” compl etely
unrelated” to the imported merchandise. E.g., HQ 546638 (Oct. 4, 1999); HQ 545998 (Nov. 13,
1996), 1996 WL 910814 (1996). Nevertheless, the private ruling letters of Customs display varied
and sometimes inconstant analyses on the dutiability of managerial and other “general” business
expenses (e.g. arranging financing, accounting, administration, clerical activities, et cetera).

On the one hand, Customs has considered that managerial and/or general expendituresby a
U.S. importer to its own agents acting on its behalf abroad’, or for assistance with operations on
United States soil by agents dispatched for the purpose by foreign related manufacturers or sellers,®

areno longer dutiable “assists’ under 19 U.S.C. § 1401a(b)(1)(C),° whereas charges for managerial

7 See, e.g., HQ 545420 (May 31, 1995); HQ 544421 (Apr. 3, 1990); HQ 544396 (May 14,
1990), C.S.D. 90-77, 24 Cust. B. & Dec. 495 (1990); HQ 543992 (Sep. 10, 1987); HQ 543820 (Dec.
26, 1986); HQ 542122 (Sep. 1, 1980), C.S.D. 81-64, 15 Cust. B. & Dec. 862 (1981). Asgeneraly
articulated, “activities undertaken by a buyer on his own account, other than those for which an
adjustment is provided [under 19 U.S.C. § 1401a(b)(1)], are not considered to be part of the price
actually paid or payable, and payments for such services would not be added to the price actually
paid or payable.” HQ 544338 (Sep. 13, 1989).

8 See, e.g., HQ 543512, supra; HQ 054864 (Jan. 24, 1979), C.S.D. 79-280, 13 Cust. B. &
Dec. 1405 (1979).

® Animporter’s assistance provided to the foreign manufacturer or seller was considered
dutiable under prior law. See, e.g. HQ 651920 (Dec. 11, 1973). Under current law an “assist”
includes any of the following if supplied free of charge or at reduced cost by the buyer, directly or
indirectly, for usein connection with the production or the salefor export to the United States of the
imported merchandise:

(i) materials, components, parts, and similar itemsincorporatedintheimported
merchandise;
(continued...)
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and/or general expenses which are included in a price actually paid or payable for imported
merchandise will not be deducted therefrom.’® It has furthermore opined that in the absence of
evidence of management fee payments between a U.S. importer and its related oversees exporter,
thereis no basis for including such payments in the appraised value of theimported merchandise.™
On the other hand, Customs has apparently considered managerial or general paymentsto arelated-
party seller or exporter when commingled with purported payments for imported merchandise to
implicate whether consideration passes from one entity to another, i.e., whether the sale is bona
fide.’? And it has also considered that in the absence of evidence of a buying agency relationship
between the importer and its offshore, related-party management-services contractor (unrelated to

the overseas manufacturers from whom fabrics were procured), the procurement of “assists’ and

%(....continued)
(if) tools, dies, molds, and similar items used in the production of theimported
merchandise;

(iif) merchandiseconsumedinthe production of theimported merchandise; and

(iv) engineering, development, artwork, design work, and plans and sketches
that are undertaken elsewhere than in the United States and are necessary for the
production of the imported merchandise.

19 U.S.C. 8§ 1401a(h)(1). The value of an assist is to be apportioned in a “reasonable manner
appropriate to the circumstances and in accordance with generally accepted accounting principles’
and depending on documentation submitted by the importer. 19 C.F.R. § 152.103(e)(1) (1992).

10 E g HQ 542122, 15 Cust. B. & Dec. at 864; HQ 545953 (Aug. 3, 1995).
1 HQ 545522 (Apr. 26, 1995).

2 E.g. HQ 545800 (June 28, 1996); HQ 543446 (Apr. 2, 1986); HQ 545571 (Apr. 28, 1995);
HQ 543352 (June 11, 1984): HQ 542673 (June 10, 1982), C.S.D. 82-137, 16 Cust. B. & Dec. 946
(1982). Cf. J.L. Wood v. United States, 62 C.C.P.A. 25, 505 F.2d 1400 (1974).
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inspection services, afunction of managerial duties, would be dutiable.®* At aminimum, it would
appear that the general interpretation of Customs is that characterization of an expense does not
determine its dutiability, a position with which this Court would agree: the inquiry should focus on
whether the expenditure proximately results in or is connected in some way to importation. If
importation is the proximate result of an expense, however characterized, the expense is dutiable.
SeeGenerra, supra, 905 F.2d at 380. Conceptually, theeconomic“value” of merchandiseinitsstate
asimported would include all matters which accrue in advance and are incidental to placing it into
theinternational stream of commerce.** Thus, for example, in Chrysler the “shortfall” and “ special
application” payments were triggered by non-performance on a contract, not importation. See 17
CIT at 1054. In the absence of importation, such payments appear akin to penalties or liquidated
damages, and are not analogous to the circumstances here, where the value of the fabricsin their
state as imported would have included all matters which proceeded receipt by VWPC on behalf of
VWPA of purchase ordersfrom customersin the United StatesviaConcept. By contrast, subsection
(E) of 19 U.S.C. § 1401a(b)(1) requires inclusion in transaction value of “the proceeds of any

subsequent resale, disposal, or use of the imported merchandise that accrue, directly or indirectly,

13 HQ 545420 (May 31, 1995). Cf. HQ 544423 (June 3, 1991); HQ 544976 (Mar. 17, 1993).

14 “[T]he sale price of aproduct isthetotal of all value added by each step of the production
processto that point. ‘ Thevalue added of aloaf of bread isthe sum of the value contributed at each
stage of the production and distribution process. Among others, it includes the contribution of the
farmer, miller, baker, wholesaler and retailer.’” Trinova Corp. v. Michigan Dep’t of Treasury, 498
U.S. 358, 362 (1990) quoting Haughey, The Economic Logic of the Sngle Business Tax, 22 Wayne
L. Rev. 1017, 1019 (1976). Seegenerallyid. at 362-365.
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to the seller.”*> Obviously, all of VWPA's revenues were “proceeds’ of the “subsequent resale,
disposal, or use of the imported merchandise”, some of which were remitted to VWPC for services
rendered and fees expended in fulfilling VWPA’ sobligationsto U.S. purchasers of Victor Woollen
Product fabrics in advance of importation. The Court considers such payments to fall within the
ambit of “proceeds’™® in accordance with the plain meaning of 19 U.S.C. § 1401(a)(b)(1)(E).
Customs requires proceeds to be “directly related” to importation to be dutiable. 19 C.F.R. §
152.103(g) (1992). It will therefore be instructed to include such proceeds as are appropriate for
inclusion in the price actually paid or payable for the imported merchandise.
B

Thegovernment al so contendsthat the dutiabletransaction values of themerchandiseinissue
must also include the commissions which were paid to Concept. Asagenera principle, fees paid
to a true buying agent, who represents and is controlled by the importer, are not dutiable, while
payments which assist the seller are dutiable. United States v. Bauer, 3 Cust. Ct. Appl. 343, T.D.
32626 (1912). Compare, e.g., HQ 545465 (Apr. 6, 1994) with HQ 545362 (May 31. 1994). There

is no statutory exclusion for “buying commissions’ in the TAA, however “transaction value”

5 Subsection (E) is sweeping, however Customs does not impute to a seller the proceeds of
resale, disposal or use accruing through stock ownership but requires a direct relationship of such
proceeds to the imported merchandise. See 19 C.F.R. § 152.103(g) (1992) (“[d]ividends or other
payments from the buyer to the seller which do not relate directly to the imported merchandise will
not be added to the price actually paid or payable”).

6 “Proceeds’ are not merely “profits,” they are “that which proceeds or results, asfrom a

transaction; especially, the sum derived from a sale, venture,” et cetera. Webster's New Universal
Unabridged Dictionary 1434 (2d ed. 1983). Examples include “issues; income; yield; receipts;
produce; money or articles or other thing of value arising or obtained by the sale of property; the
sum, amount, or valueof property sold or convertedinto money or into other property.” Black’sLaw
Dictionary 1204 (6th ed. 1990).
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specifically includes (if not otherwiseincluded) “ any selling commissionincurred by the buyer with
respect to the imported merchandise.” 19 U.S.C. § 1401a(b)(1)(B). “Selling commission” is not
defined inthe TAA. Since there is no legislative history discussing the term either, Customs has
relied onthe common law of agency to determinewhether an agency rel ationship exists, and whether
commissions paid to an agent are “selling commissions.” See Dutiability of “ Royalty” Payments,
1993 WL 500065 (Jan 21, 1993).

By regulation, “sellingcommission” isdefined as* any commission paidto the seller’ sagent,
who isrelated to or controlled by, or works for or on behalf of, the manufacturer or the seller.” 19
C.F.R. §152.102(b) (1992). Commissions paid to Concept for assistancewith VWPC’ sdirect sales
totheU.S. apparently woul d have been dutiabl e prior to November 1989 under transaction valuation.
After November 1989, Concept continued to earn commissions on U.S. sales, and these were
purportedly paid monthly from the account of VWPA. No documentary evidence of such payments
was offered into evidence, however the total amount of the commissions appear as selling expenses
on VWPA’s 1992 and 1993 financial statements. See Pl.’s Ex. 58 at 7. The central question is
whether the payments were for statutory “ selling commissions” which were incurred “with respect
to the imported merchandise.” That depends upon whether Concept worked “for or on behalf” of

VWPC during the time in issue, amatter of contract.’’

719 U.S.C. § 1401a(b)(1)(B) implicates “ any selling commission,” of course, not agency,
and acommissioned “ selling agency” may in fact be an independent contractor, i.e., “aperson who
contracts with another to do something for him but who is not controlled by the other nor subject to
the other’s right to control with respect to his physical conduct in the performance of the
undertaking[, who] may or may not be an agent.” Restatement (Second) of Agency 8 2(3). See
Harold G. Rauschlein and William A. Gregory, Agency and Partnership 4 (1979). Concept was
described during trial as a sales “agent” or as a “representative,” but with full authority to accept

(continued...)
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The reorganization of the affairs of Concept, VWPC and VWPA, around November 1989,
apparently occurred on a“gentlemen’s agreement.” It is their intention in the undertaking which
controls interpretation and must be discerned. See, e.g., Beta Systems v. United States, 838 F.2d
1179, 1185 (Fed. Cir.1988); Firestone Tire & Rubber Co. v. United Sates, 444 F.2d 547, 551 (Ct.
Cl. 1971); Dorf International Inc. et al. v. United Sates, 61 Cust. Ct. 604, 611, 291 F. Supp. 690,
695 (1968). The entry documents submitted for review show formality in maintaining corporate
separateness between VWPC and VWPA, and neither the commissions nor the charges the
government advocates for dutiability were invoiced or otherwise specified as part of the VWPC-
VWPA transfer price. However, an expressed price is only one indicia of the relevant import
agreement. See Chrysler Corp. v. United States, 17 CIT 1049 (1993). Actions speak louder than
words,*® and where the parameters of agreement are unclear, conduct may manifest intention. See,
e.g., Prudential Insurance Company of America v. United Sates, 801 F.2d 1295, 1297 (Fed. Cir
1986); Blackhawk Heating & Plumbing Co. v. United Sates, 622 F.2d 539, 551 (Ct. Cl. 1980);
Consumerslce Company v. United States, 475 F.2d 1161, 1165-1167 (Ct. Cl. 1973). Inthe case of
inconsistency, conduct controls. Wagner Electric Corporation v. United Sates, 36 A.F.T.R.2d

75-5898, 1975 WL 3594 (Ct. Cl. Trial Div. 1975).

17(....continued)
orders from U.S. purchasers. Since Concept’s selling efforts were apparently self-guided and
without VWPC’s or VWPA's supervision, the evidence supports finding that it operated as an
independent contractor. The distinction matters little here, however.

8 See, e.g., Forest of Dean Iron Ore Co. v. United Sates, 106 Ct. Cl. 250, 65 F. Supp. 585,
587 (1946).
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The Court’ simpression of the evidence adduced at trial isthat activation of VWPA in 1989
did not appreciably alter Concept’ s perception of the entity it was assisting. At that point, Concept
proceeded to write purchase orders on VWPA letterhead and was paid from VWPA'’ s account, but
asageneral matter its day-to-day functions remained the same asit continued promoting and selling
VWPC-made fabric, transmitting purchase orders to Canada, and trusting, apparently, that its
monthly commission checkscorrectly reflected commissionsearned. See. Tr. at 139. Ingeneral, the
impression offered during trial by Mr. Paul Scher, avice president of and partner in Concept, was
that Concept dealt with“ Victor,” acompany comprised of geographically dispersed business units.™
The selling material used by Concept tends, if it tends, towards the impression left by Mr. Scher.

It is aso of some significance that VWPC, through its personnel, directly promoted salesto U.S.

¥ See eg., Tr. at 196-197, 203-205, 207-209, 211-212, 214, 219-220 (Testimony of Paul
Scher).

2 p|’sEx. 41, apictorial brochure, was testified as showing the products of the various
“mills’ Concept represents, in particular, as the question was posed by counsel, “Victor Woollen
Products.” Tr. at 199. Plaintiff’s Exhibit 42, described as the business card Concept uses in the
representation of “various mills,” lists “Victor Woollens (USA).” See Tr. at 200, 209-210.
Plaintiff’s Exhibits 40 and 43 through 48 are three-panel folders of bound swatches each containing
asmany as 30 or more colors of aparticular fabric weight or type. Each folder displaysan identical
four-color face and back cover and similar layout. The fronts of four folders show “VICTOR” in
bold type across a picture of amechanical loom surrounded by rolls of fabric; the other two folders
display “CLUB JACKET” across a drawing of a figure wearing a varsity jacket. In bold print
towards the bottom of the front of these two folders appears “Victor.” On the reverse of al the
foldersisprinted in smaller type“VWP of Americalnc.” along with its Jackman, Maine post office
box. All folders have written vertically along the right edge (in small pitch) “Printed in Canada’.
Thetwo“CLUB JACKET” foldersalso display “Impriméau Canada,” and one of thesefoldersalso
displays the name and address for Concept below Plaintiff’s name and address. At the bottom are
phone and fax numbers. This juxtaposition of “VWP of America’ and Concept also appears on
Plaintiff’s Exhibit 49, a plaid swatch bound on a plastic hanger by afour-color display similar to
those of the folders. Mr. Scher referred to the advertisements on direct examination as representing
“Victor” or “VWP of America.” Tr. at 200-203.
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customers by assisting Concept with client meetings as needed.” An overall impression is that
VWPC intended to be, and was, benefitted to the extent its personnel were successful in stimulating
U.S. sales. See Young & Rubicam, Inc. v. United States, 410 F.2d 1233, 1239 (Ct. Cl. 1969).
Giventheapparent conduct of VWPC and/or Concept’ s perceptionsof thebargain, the Court
is unable to distinguish commissions paid to Concept as relating “solely” to VWPA’sU.S. sales.?
Concept exercised the power and, apparently, the authority to bind the sales which resulted between
VWPC and VWPA as a consequence of its U.S. selling efforts. Cf. HQ 544949 (Mar. 17, 1993).
Accordingly, the Court finds that Concept worked “for or on behalf of” VWPC aswell as VWPA
during thetimeinissue and that the commissions paid to Concept wereincurred “with respect to the
imported merchandise.” The amounts are to be added to the claimed transaction values in

accordance with 19 U.S.C. § 1401a(b)(1)(B).

2l See Tr. at 210-213, 216-218.

% See Prudential Insurance Co. v. United States, 801 F.2d 1295, 1297 (Fed. Cir. 1986) (a
contract implied in fact is “inferred as a matter of reason or justice from the acts or conduct of the
parties.” Cf. Copperweld Corporation v. Independence Tube Corporation, 467 U.S. 752, 771
(1984); Clougherty Packing Co. v. Commissioner, 811 F.2d 1297, 1301 (9th Cir. 1987). It may be
noted that in HQ 545998, supra, Customs considered the dutiability of payments from an importer
toarelated-party promoter pursuant to a“ co-promotion” agreement. Theimported merchandisewas
an active medicinal ingredient which was combined in the United States with other ingredients to
form afinished product which was marketed by the importer with the assistance of the related party.
The“co-promotion fee” of therelated party was acomplex formula determined in accordance with
awritten co-promotion agreement provided to Customs. Theappraiser took the position, withwhich
Headquarters agreed, that the fees were not associated with the sale for exportation of the imported
merchandise but were “based upon” the specific undertakings of the related party in promoting the
sale of a brand name product finished in the United States. Headquarters also concluded that the
“price actually paid or payable’ to the exporter/seller was kept “entirely separate” from the co-
promotion fee paid to therelated party. 1996 WL 910814 at *11-*13. Sufficeit to state that unlike
HQ 545998, the apparent arrangement between Concept and Victor Woollen Products supportsthe
conclusion here.
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C

Lastly on theissue of charge-backs and commissions, the government contends the VWPC-
VWPA transaction val ues cannot be determined because the expenses borne by VWPC and charged
back to VWPA and the commissions paid to Concept were allocated over the entire fiscal period,
not “per sale,” and that because inconsistencies between the summary data and the back up data
which were submitted were never resolved to Customs’ satisfaction. Def.’sBr. at 22-23. Because
the government rai sesthe argument primarily with respect to the plaintiff’ sdeductive and computed
values, thisissue will be considered in that context.

[

Assuming arguendo that the VWPC-VWPA transaction val ues can beaccuratel y determined,
they areto be compared with the valuesindicated on certain entry documentsrel ating to transactions
between Cookshiretex and Lou Levy & Sons. The appellate decision requires determination of (1)
whether Cookshiretex and Lou Levy & Sons are unrelated parties,?® (2) whether the Cookshiretex-
Levy merchandisewas*identical” or “similar” tothe VWPC-VWPA merchandise,? and (3) whether

the VWPC-VWPA transaction value “closely approximated” the Cookshiretex-Levy transactions.

= Entitiesmay “ qualify” as“related parties’ under the appellatedecision. 175 F.3d at 1335-
1338. Related parties have traditionally borne a higher burden, e.g. in relation to claimed export
value. Seg, e.g., New York Credit Men's Adjustment Bureau, Inc. v. United Sates, 64 Cust. Ct. 770,
314 F. Supp. 1246 (1970), aff'd 68 Cust. Ct. 319, 342 F. Supp. 745 (1972).

2 “| dentical merchandise” for purposesof thisrelated-party matter means “ merchandisethat
isidentical inall respectsto, and was produced in the same country as, but not produced by the same
person as, the merchandise being appraised.” 19 U.S.C. § 1401a(h)(2)(B). “Similar merchandise’
for purposes of this related-party matter means merchandise that “is like the merchandise being
appraised in characteristics and component material,” “is commercially interchangeable with the
merchandise being appraised,” and “ was produced in the same country as, but not produced by the
same person as, the merchandise being appraised.” 19 U.S.C. § 1401a(h)(4)(B).
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Column 33 of the Cookshiretex entry summaries answersthefirst question in the affirmative. See
Pl.’s Br. at 13 n.3. Direct testimony was only to the point that VWPC and Cookshiretex are
“competitors,” but since nothing of record overcomes the presumption of correctness on the
Cookshiretex entries, the matter resolves in favor of the plaintiff.

The difference between the entry dates of the plaintiff’s plaids and the Cookshiretex plaids
was approximately two months. The difference between the entry dates of the compared meltons
was approximately four months. The government therefore challenges whether these differences
constituted U.S.-bound export “at or about the same time as the imported merchandise” being
appraised, arguing that the 90-day limitationin 19 U.S.C. 8 1401a(d)(2)(ii) definesthe extent of “at
or about” in the context of 19 U.S.C. § 1401a(b)(2)(B). Def.’sBr. at 7-8. See 19 U.S.C. 88 1401a
(b)(2)(B) and (c)(1)(B). The Court disagrees. “At or about” requires only proximity in time, and
for purposes of this matter the concern is only as to the time value of money. The entry summary
and manufacturer’ s single country declaration® on Cookshiretex exhibit E-2 indicate only that the
currency of settlement is “$” which obfuscates without clarification,®® however the other
Cookshiretex exhibits indicate the currency of settlement as US Dollars, and it therefore appears
reasonabl e to assume that Cookshiretex exhibit E-2 followsthis pattern. Ratesof inflation over the

period(s) under consideration in the U.S. market for the merchandise concerned are also relevant,

%5 Spe19 C.F.R. § 12.130(F)(1) (1992).

% Exchange rate examination is obviated where comparative transactions are stated in US
Dollars. See, e.g., AIMCOR et al. v. United Sates, 141 F.3d 1098, 1110-1111 (Fed. Cir. 1998)
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however evidence of such has not been provided by either party.?’ To support any determination
here, the Court takes judicial notice of the producer price index for “woolen” productsin the U.S.
published by the Bureau of Labor Statistics, U.S. Department of Labor.?® Cf. Van Gelder-Fanto
Corp. v. United Sates, 41 C.C.P.A. 90, C.A.D. 534 (1953). Woolen product price differences
between July 1992 and February 1993 in the U.S. (i.e. the period covered by this test case and
including therelevant monthsfor entry of thefabricsdescribed in Defendant’ sExhibitsE-2 and E-7)
were not significant and somewhat deflationary. On this basis, the Court concludes that the
Cookshiretex entries offered for comparison were exported to the United States* about thetime” that
the fabrics described by the subject entrieswere exported to the United States. See United Statesv.
Reiner, Inc., C.D.C. 370, 35 CCPA 50, 50-57 (1947).

The Cookshiretex entriesdo not describefabrics“identical” to the VWPC fabrics, sincethey
vary by weight and wool content among other factors. See19 C.F.R. § 152.102(d) (1992). To show
that the Cookshiretex-Levy entriesare“ similar” tothe VWPC-VWPA entries, the plaintiff compared
al7-ounce, 65% wool plaid from Cookshiretex exhibit E-2 against aVWPC 18/20-ounce, 60% wool
plaid from Plaintiff’s Exhibit 9 at page 25, and it compared 22-ounce, 80% wool navy and purple

meltons from Cookshiretex exhibit E-7 against VWPC 23/25-ounce 75% wool navy and purple

" The government argues “there is clear evidence there were significant price fluctuations
in the United States market during this period,” apparently in reference to the fact, mentioned later
initsbrief, that certain of the plaintiff’s U.S. sales were “higher than those used by VWPA” in the
calculation of deductive values. See Def.’s Br. at 10, 13, referencing Pl.’sExs. 9, 17 and 34. The
argument, however, does not establish that circumstance as an appropriate comparative benchmark.

% The producer price indices for woolen products published by the Bureau of Labor
Statistics, U.S. Department of Labor for July 1992, December 1992, and January 1993, were 104.9,
104.4, and 104.4, respectively (base year 1985 = 100) . See BLS Series ID PCU2231#316.
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meltons from Plaintiff’s Exhibit 9 at pages 13 and 19 On the subject of commercial
interchangeability, Mr. Duval’s responses were somewhat contradictory, however in the end he
stated:

[M]ost[U.S.] customerswon't .. . . seevery much differencefor athree, four,
five percent difference in the blends. Unless you are talking about
[comparing] 100 percent wool and then 95, becausethen at 95 you cannot use
a Woolmark and at 100 percent wool you can use a Woolmark. So that
makes a difference there, but not 80 percent or 75 percent, even most of the
timeat 70 percent. Because we seethat very often in the market [for] melton
fabrics, 70 percent, 75, 80 percent sold at about the same prices at [sic] the
customers.

% Noting that the Cookshiretex fabric was “less heavy so there [are] less fibersin it, less
processing,” Tr. a 80, the plaintiff’s witness, Mr. Duval, assumed the VWPC plaid chosen for
comparison weighed an average of 19 ounces, or 89% of the Cookshiretex plaid. See Pl.’sEx. 9 at
25. Multiplying the price of the VWPC plaid by this factor, a “comparable” VWPC fabric was
derived which Mr. Duval stated was 27 cents higher than the price of the “similar” Cookshiretex
merchandise sold to Lou Levy & Sons. He then performed a similar comparison with respect to a
navy melton in Cookshiretex exhibit E-7. Thisexhibit pertainedto 42 “pieces’ (i.e. rolls) of a58/59
inch-width, 22-ounce weight (“per linear yard”), 80% wool, 15% nylon, 5% other fibers, which
entered on July 30, 1992. Of those pieces, 34 rolls, “2,100.90 mts’ in length, were sold at a
particular cost-insurance-freight (“CIF”) price per square length. Mr. Duval testified that the CIF
pricewas* per meter” and that a“ comparable” VWPC fabricislisted on Plaintiff’ sExhibit 9 at page
13 as a 23/25-ounce navy melton, 75% wool, 20% nylon, 5% other fibers. The invoice in
Cookshiretex exhibit E-7 isillegible as to the per-length price, however the customs broker of the
Cookshiretex fabricinvoiced the CIF priceas* per linear yard.” Compare Cookshiretex exhibit E-7,
p. 3, with p. 4. At any rate, Mr. Duval adjusted the Cookshiretex fabric into a*“ per-yard” CIF price
by dividing by 1.0936 (the claimed ratio of metersto yards), which reduced the Cookshiretex navy
melton CIF price by 37 cents. Tr. at 86. Next, Mr. Duval stated the differencein the weights of the
fabrics was a factor of 0.9167 (22 ounces versus 24 ounces, average weight). Multiplying the
VWPC-VWPA navy melton price by this factor, Mr. Duval stated the VWPC-VWPA price of a
“comparable’ fabric, so derived, was 41 cents higher per yard than the Cookshiretex priceto Lou
Levy & Sonsof “similar” merchandise, as adjusted. The Court calculates that the VWPC-VWPA
price would have been 4 cents higher if the Cookshiretex navy melton price had been unadjusted.
Mr. Duval conducted a similar analysis with respect to the Cookshiretex purple melton listed on
Cookshiretex exhibit E-7 versusthe VWPC purple melton listed on page 19 of Plaintiff’s Exhibit
9 and concluded identical price difference(s). Tr. at 88.
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Tr.at 72-73. Sufficeit to statethat the two VWPC-to-Cookshiretex comparisonsfell withinthefive
percent range of wool content adduced by Mr. Duval.

The government challenges the usefulness of the Cookshiretex exhibits for comparative
purposes. The Cookshiretex plaid chosen from exhibit E-2 for comparison wasablend of 65% wool,
30% acrylic and 5% nylon, whereas the VWPC plaid chosen from Plaintiff’ s Exhibit 9 consisted of
60% wool, 25% polyester, and 10% acrylic. Thegovernment arguestherewasno evidence put forth
that the 20% differencein acrylic content or the 25% polyester (in place of acrylic and nylon) content
was acceptable or commercially interchangeable or that garments manufactured from the VWPC
fabric were comparable or commercially interchangeable with garments manufactured from the
fabric imported by Lou Levy & Sons. Def.’sBr. at 8-9. The government claims the “variety and
breadth of outerwear (e.g. male versusfemale, formal versus athletic) is so great that smply stating
that the wool content was similar does not constitute proof that the merchandiseisat all similar or
commercialy interchangeable.” 1d. at 9.

The inquiry here, of course, is the fabric in its state as imported, not the fabric as further
processed. See 19 U.S.C. § 1401a(c)(2). The government’s point may well be true, and the
testimony of the plaintiff’s witness might be regarded as merely self-serving, however at trial the
government’s inquiry into commercial interchangeability focused solely on the wool content of
apparel fabric in the United States market. It did not test the plaintiff’s witness with inquiry into
other factors which might impact commercial interchangeability, nor did it bring forth import
specialist or other rebuttal to challenge the plaintiff’s assertion that the deciding factor for

commercia interchangeability was wool content, nor did it challenge the plaintiff’s method of
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comparing the Victor Woollen Product fabrics to the Cookshiretex fabrics. Accordingly, the Court
regards the government’s contention at this stage of the proceedings as speculation, and the
plaintiff’s proof on commercial interchangeability stands.
The government additionally asserts that Cookshiretex exhibit E-2 waslikely for samples,
and that a transaction for samples
does not properly reflect upon the alleged arm’ s length nature of the| | style
to which it is being compared, because there may be considerations that
dictate a significantly lower price, outside the normal price structure for
merchandise, in order to inducefuturelarge quantity salesof that fabric. This
isbest evidenced by VWPA’ sowninvoices. . . which disclosg] ] that VWPA
shipped sample merchandise at no cost.
Id. at 9-10, referencing Pl.’s Ex. 14 at 3, Pl.’s Ex. 21 at 3, and Pl.’s Ex. 22 at 3.*° At the other
extreme, the government contends that Cookshiretex exhibit E-7 involved asale of over 2000 yards
of material, whereas Plaintiff’s Exhibit 9 describes only 152.50 yards of navy melton and 71.625
yards of purple melton. It arguesthat 19 U.S.C. § 1401a(b)(2)(C)(ii) mandates that differencesin
guantitiesmust betaken into account based on “ sufficient information,” that if sufficient information
isunavailablethen the comparison cannot be made, that the plaintiff admitted discountsare provided
for large-quantity sales, and that one cannot compare the two different volume transactions here

because the price for the Cookshiretex transaction is, arguably, significantly less than that for

transactions in smaller quantities such as the VWPC-VWPA transactions for the navy and purple

% The government additionally notes that Mr. Duval’ s statement to the effect that sample
fabric is not sold at lower prices than sales of regular quantities but in many instances is sold at
higher pricesisundermined by these exhibits. Def.’sBr. at 10 n.1. The VWPA-U.S-purchaser sale
price of the particular plaid being compared, at any rate, was greater than twice the price of the
Cookshiretex plaid purchased by Lou Levy & Sons. Compare Pl.’s Ex. 9 at 21 with Cookshiretex
exhibit E-2; see Def.’sBr. at 6, Tr. at 100-101.
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meltons. See Def.’sBr. at 10, referencing Tr. at 103, 147, and 167. “For al we know,” according
to the government, “the unusually favorable price to Levy may have occurred because Levy
purchased a close out of old stock.” Id. at 11. See generally Tr. at 90-98, 100-103, 178.

The plaintiff argues that VWPA is a distributor which purchased about 1 million yards of
apparel fabric over the year, whereas Lou Levy & Sonsisan apparel manufacturer which purchased
an estimated 5,000 to 10,000 yards of fabric per year. It arguesthat the differencesin quantity and
thecommercial level of therespectivetransactionswould only result in downward adjustment of the
Cookshiretex-Levy prices, thusrendering the VWPC-VWPA pricesevenmorefavorable. Pl." sRep.
at’7n3.

The statute requires consideration of and, as necessary, adjustment to the price of the
Cookshiretex-Levy transaction to compensatefor any volume effect on price, not theVWPC-VWPA
transaction. See 19 U.S.C. § 1401a(b)(2)(C); 19 C.F.R. § 152.104 (1992). To approximate the
guantity of the VWPC-VWPA sde, adjustment to the Cookshiretex-Lou Levy transaction to
compensate for any volume discount would have been upward, not downward. The only testimony
on the matter, however, concerns VWPA's volume discounts to end users,®* and it would be
speculative to consider whether the 2000-yard Cookshiretex transaction entailed an actual volume
discount or what such an adjustment would haveinvolved. SeeTr. at 91. The Court considers that
oncethe plaintiff’ switness asserted that comparison of the transactions was appropriate, the burden
shifted to the government to rebut. See 19 U.S.C. 8§ 1401a(b)(2)(C) (commercial and quantity

differences effecting the sale price are to be taken into account “whether supplied by the buyer or

¥ See Tr. at 103, 147, and 167.
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otherwise available to the customs officer concerned”). Seealso S Sern, Henry & Co. v. United
Sates, C.D. 3951, 64 Cust. Ct. 1, 308 F. Supp. 712, 716 (1970); M.B.1. Merchandise IndustriesInc.
v. United States, 16 CIT 495, 502 (1992). But cf. Border Brokerage Company v. United States, R.D.
10759, 52 Cust. Ct. 567 (1964) (evidentiary standard for proving for usual commercial quantities).
The government did not cross examine as to commercial or quantity differences or bring forth an
import specialist who might have clarified the issue. Thus, thereis no reason to conclude that the
guantity differencesimpliesthe Victor Woollen Product fabricsand the Cookshiretex fabricsare not
“similar,” and thefabric comparisonsare not invalidated onthebasis of the government’ sarguments.

On the other hand, the plaintiff contends that a “proper analysis would compare the total
guantities of each of the Cookshiretex-Levy fabrics with the total quantities of the comparable
VWPC-VWPA fabrics demonstrated by the record.” Pl.’s Rep. at 7, referencing Pl.”s Conf. App.
|. The Court agrees, although such astatement might be construed asan admissionthat Mr. Duval’s
comparisonswereinsufficient, however the Court isunableto comparethetotal quantitiesof “each”
of the Cookshiretex-Levy with thetotal quantitiesof “the comparable” VWPC-VWPA fabrics. Mr.
Duval himself stated that except for Cookshiretex exhibits E-2 and E-7, the exhibits were lacking
too many terms in order to make useful comparisons with the Victor Woollen Product fabrics at
issuehere. SeeTr. at 75-77, 81-83. See, e.g., Cookshiretex exhibit E-1 at 3. Therewasfurthermore
insufficient information put forth from which the Court might make meaningful comparisonsonits

own.* From the evidence presented, thus, the plaintiff has demonstrated that the Cookshiretex

% The plaintiff submitted two pricelists showing transfer prices from VWPC to VWPA for
the 1991-1992 fiscal year and the 1992-1993 fiscal year (fiscal year beginning December 1st) . Pl.’s
Exs. 4,5. SeePl.’sEx.58. Thepricelist for the 1991-1992 fiscal year lists only prices of melton,

(continued...)



Court No. 93-12-00803 Page 27

%(..continued)

andtheseare apparently grouped into seven price categories(“P591,” “0812 Natural,” “0812 Color,”
“0912 Natural,” “0912 Color & 189,” “159 & 1959,” and “90 Melton Dark”). Thepricelist for the
1992-1993 fiscal year also lists these categories (athough the sixthislisted as“ 159 & 1159”) and
also adds “Others’ which includes “Baron & 1000,” “Duffle 14,” “WNO008,” “WNO012 Light,”
“F8963 (20/22),” “F9018 (22/24),” “C9108 (18/20[)],” “WP090,” “C9209 (14/16),” and “C9209
(16/18).” PI.’sEx. 5. Itisunclear what “Others’ are, but the documents show melton prices as
having increased in each category by the same amount as compared with fiscal year 1991-1992
prices. The Court does not doubt the accuracy of the 1992-1993 price list, however a comparison
with Plaintiff’ sExhibits 6 through 40 showsthat it isapparently incompl eteand not alwaysareliable
indicator of actual pricing. For example, the navy and purple meltons which were compared with
Cookshiretex exhibit E-7 are in the “0912 Color” category. Two representative samples of 0912
transfer prices (for “Natural” and “Color”) that occurred on May 21th and 25th, 1993 at the 1992-
1993 price-list prices were submitted attached to the 1992-1993 price list, however entry of “0912
Color” and “0912 Natural” meltons also occurred on those dates at the 1991-1992 sale prices. See
M. sExs. 6,8, 11, 15, 16-17, 19, 22, 25, 27, 33-36, 38-40; Def.’sEx. 5. VWPC aso priced at least
three fabricsto VWPA at the retail priceto the U.S. purchaser. SeePl.’SExs. 6 at 11-12, 34 at 16-
17. TheVWPC plaid compared with Cookshiretex exhibit E-2 was an 18/20-ounce® C9217” which
appears nowhere on the 1992-1993 price list. The 1992-1993 price list shows plaidsincreasing in
price as weight increases and the nearest comparable item may be the 18/20-ounce “C9108",
however the entry documents show that VWPC and VWPA transacted both 18/20-ounce/yard plaids
and 14/16-ounce/yard plaids at the same per-yard price which, for that matter, was 25 cents higher
than the indicated pricefor “C9108.” ComparePl.’sEx. 5, Cookshiretex exhibit E-2, and PI.’ s Ex.
9 at 25. Mr. Duval testified that the absence of certain termsin Cookshiretex exhibits E-1 and E-3
through E-6, for example color, rendered them useless for purposes of comparison. Tr. at 74, 76.
Theexhibits, deemed admissible, yield information neverthel ess. Cookshiretex exhibit E-1indicates
entry of 165.29 yards 21-ounce/yard 80% wool melton for sampleson December 21, 1992. Theper-
yard priceof thisfabric, by weight slightly lighter than VWPC 0912 meltons but containing 5% more
wool, is amost identical to the transfer price between VWPC and VWPA of the “0912 Color”
category. Cookshiretex exhibits E-3 through E-5 entered between July 30, 1992 and November 27,
1992 and describe 21-ounce/yard 80% wool melton which sold in volumefar in excessof that of the
plaintiff’ stransactionsat anidentical declared priceper yard, nearly midway between inter-company
listed prices for “0912 Color” and “0912 Natural.” Also, the difference in price between “0912
Color” and “0912 Natural” meltons, based on either the 1991-1992 pricelist or the 1992-1993 price
list, issubstantial, asarethe differencesin volume and pricing of these Cookshiretex entries, whose
entry documents, at any rate, indicate no color terms. Cookshiretex exhibit E-6 entered October 16,
1992 and describes 9 rolls, apparently 2,438.78 yards, of 21-ounce/yard 65% wool “plaid’ and 32
rolls, apparently 679.99 yards, of 22-ounce/yard 45% wool “Navajo.” On the other hand, the per-
unit (yard) price of the entered Cookshiretex “plaid” was approximately 29% higher (adjusted for
the difference in fabric weights) than the list price of VWPC’'s “C9108,” the apparently nearest

(continued...)
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exhibit E-7 melton is“similar” to and therefore comparable with 0912 Color meltons but not 0912
Natural fabrics or other VWPC meltons, and it has al so demonstrated that the Cookshiretex exhibit
E-2 plaidis“similar” to and therefore comparable with the C9217/1 plaid in Plaintiff’s Exhibit 9,
but it would be for Customs to determine, in the first instance, whether the transfer prices of the
VWPC-VWPA transactions, adjusted in accordancewith theforegoing, “ closely approximate” these
two Cookshiretex-Levy transactions in accordance with 19 U.S.C. § 1401a(b)(2)(B). If remandis
necessary, Customsis not precluded from making additional comparisons, as appropriate, provided
it does not restrict the applicability of the foregoing.
1
The plaintiff also offered deductive and computed val ue statementsfor comparison with the

VWPC-VWPA transfer pricesto prove the appropriateness of transaction valuation or as alternate

%(..continued)

comparable fabric on the 1992-1993 price list (again, it being unclear whether and to what extent
such constitutes a category of fabric). There was no evidence of similar merchandise for entries of
tweeds, stripes and other fabrics not included on the 1992-1993 pricelist. The VWPC tweedswere
entered between 50% and 60% wool, mostly 55%, and weighed between 20 and 22/24 ounces per
yard. Thestripesentered wereall 75% wool and weighed between 18/20 and 22/24 ounces per yard.
The plaintiff adduced at trial that the weight of afabric was a significant indication of the amount
of processing involved, Tr. at 80, however Plaintiff’ s Exhibits 6 through 40 indicate that price does
not necessarily correspond therewith: striped fabrics with 75% wool may be priced higher than a
heavier (ounce-per-yard) stripe with the same wool content; the “0912 Color” meltons apparently
have the same weight and wool content asthe “159” meltons, but the | atter are priced substantially
lower; and likethe* 0912 Color” meltons, the* 0812 Color” meltons consist of 75% wool but weigh
19/20 ounces per square yard, are therefore 81.25% of the weight of the “0912 Color” meltons, but
are list-priced at significantly less than 81.25% of the price of “0912 Color” meltons. Similarly,
while many VWPC plaids of the samewool content weretransferred to VWPA at the same price as
the compared Cookshiretex exhibit E-2 plaid, a substantial number were transferred to VWPA at
higher or lower prices, and not always due to apparent differences in wool content or weight.
Compare, e.g., Pl."SExs. 9, 22, 23, 27-29, 35, 37. Inshort, it isimpossible to extrapolate from Mr.
Duval’ s comparisons to the record universe of Victor Woollen Product fabrics entered.
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bases of valuation. It contends that each statement accounts for all statutory profit and expense
elements and were prepared in accordance with generally accepted accounting principles from the
companies actual accounting records.® The government raises several points with respect to the
deductive and computed value statements. First, it argues that the evidence submitted in support of
the deductive value statement did not relate the “ greatest aggregate quantity” salesto “at or about
the sametime astheimported merchandise” in accordance with 19 U.S.C. § 1401a(b)(2)(B), which
could have occurred aslate as 10 months after the importationsin issue, and it argues the computed
valuestatement issimilarly deficient becauseit “isnot tied into the particul ar period of importations.
Def.’sBr. at 13, 20; Tr. at 289, 292-295, 360-361. See 19 U.S.C. § 1401a(d)(2)(A)(i) and (ii); 19
U.S.C. § 1401a(d).

Second, the government argues that the exhibits supporting the deductive and computed
value calculations are themsel ves summary information and that the plaintiff failed to provide the

source documents either in response to discovery or at trial, aviolation of Rule 1006 of the Federal

# The Statement of Administrative Action to the Trade Agreements Act of 1979 (“SAA”)
which accompanied the URAA states that “the determination of usual profit and general expenses
under the provisions of deductive value would be carried out utilizing information prepared in a
manner consistent with generally accepted accounting principlesinthe United States.” SAA at 460,
reprinted in 1979 U.S.C.C.A.N. 665, 721. Regarding the computed value statement, the plaintiff
contendsit wasprepared in accordance with Canadian GAAP and cannot berejected merely because
different alocation methods might have been used. See 19 U.S.C. § 1401a(g)(3) (“information that
is submitted by an importer, buyer, or producer in regard to the appraisement of merchandise may
not be regjected by the customs officer concerned on the basis of the accounting method by which the
information was prepared, if the information was in accordance with generally accepted accounting
principles’). The plaintiff draws upon the legidlative history of 19 U.S.C. § 1401a(g)(3) “to allow
theimporter, buyer, or producer to prepare hisfiguresin any one of avariety of acceptable methods”
and “aid not only the Customs Service, but the importer aswell, since hewould be ableto rely more
on his own records than under existing law.” Pl.’sBr. at 18, quoting S. Rep. 249, 96th Cong., 1st
Sess. 118 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 504, 508. See also id at 23 referencing
Merck, Sharp & Dohme, Int’l v.United Sates, 20 CIT 137, 139, 915 F. Supp. 405, 408 (1996).
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Rules of Evidence® and necessitating disregard of the deductive and computed val ue statementsin
accordance with Conoco Inc. v. Department of Energy, 99 F.3d 387, 393-394 (Fed. Cir. 1996)
(opposing counsel must be afforded an opportunity to review and object to the underlying
documents, in order to guard against the risk of error or distortion). Def.’sBr. at 13-15. Cf. Tr. at

235-239, 243-245, 248, 276-277, 321-326, 442-444.%

%  Federa Rule of Evidence 1006 provides. “The contents of voluminous writings,
recordings, or photographswhich cannot conveniently be examined in court may be presented in the
form of achart, summary, or calculation. The originals, or duplicates, shall be made available for
examination or copying, or both, by other parties at reasonabl e time and place. The court may order
that they be produced in court.”

% Regarding arguable inconsistencies and unsupported figures appearing in Plaintiff’s
Exhibits50to 61, the government pointsto thetestimony of itsauditor, who *just wasn’t ableto find
where some of the numberswere coming from.” Def.’sBr. at 14. SeeTr. at 442-443. Specifically,
the government points out that: (1) the cost per fabric for the 90 melton does not match the figures
in the blend sheets that were part of the computed value statement, Tr. at 445 (see Exhibit 50 at
“02"); (2) therewas no factual basisfor the fringe benefit rate asserted thereon, id. (see Exhibits 50,
53); (3) the numbers contained on some of the blend sheetsfor total quantities blended and for dyed
yardswere considerably lower than some of the numbersused inthecalculations, id. at 445-447 (see
Exhibit 50 at 2-4, Exhibit 52 at 24); (4) the division of research and devel opment between fabric and
upholstery differed from what was alocated onto Exhibit 50, Tr. at 448 (see Exhibit 52 at 9); (5) the
costs used in the computed value calculations did not appear in the trial balance and ought to have
appeared therein if they had been in fact incurred, Tr. at 448-449 (see Exhibit 52 at 25, Exhibit 53);
(6) there was no back-up datafor the production figure which appeared in Exhibit 52 at page 26, Tr.
at 449; (7) there were expense accountsincluded inthetrial balancewhichwerenotincludedinPl.’s
Ex. 52 at pages4-13, Tr. at 449-450 (see Exhibit 53); and (8) thetria balanceindicated that VWPC
allocated more than it paid for at least one account, Tr. at 450-451 (see Exhibit 52 and Exhibit 53
at 7-8). Def.’s Br. at 18. See also Tr. at 451-452. Compare Exhibit 53 with Exhibit 61.
Furthermore, the government pointsout that thefact that Mr. Fournier himself could not verify many
figures, including a large figure for salaries and administration, because he did not have “enough
detailsto reconstruct” the figures. Def.’sBr. at 14; Tr. at 321-326. That, and the fact that various
“drafts’ of deductive values (with differing unit prices, general expenses, and/or profits) were
created, the government contends, emphasizes the need for background data without which, the
government further argues, the alocations or elements of deductive values and computed values
proposed by VWPA are per se unreliable. Def.’sBr. at 14.
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Third, the government takes issue with Victor Woollen Product’s cost allocation
methodology. Def.’sBr. at 18. The“costing” of fabricsfor theU.S. market included material, direct
labor, and indirect manufacturing or overhead coststhe largest of which were management feesand
administrative salaries allocated to VWPA. See Tr. at 233, 301-302, PI.’s Ex. 60. The expenses
allocated to VWPA were based upon the companies’ total consolidated sales, which eliminated the
effect of inter-company transfersand furthermoreincluded VWPC’ suphol stery salesin Canada. The
government argues that thisisincorrect, that a proper ratio would have been based on total apparel
fabric expenses to total apparel fabric sales, or total expenses including upholstery to total sales
including upholstery, in either case on a non-consolidated basis because expenses were actually
incurred upon inter-company transfer (according to testimony from Victor Woollen Products
accountant elicited during cross-examination). Def.’sBr. at 18-20. See Tr. at 313-315, 331-333,
420. Compare Tr. at 398-399 with Tr. at 416. The government points out that the witness for
plaintiff’s independent accountants could not specify the particular generally accepted accounting
principles underlying the expense allocations and that he conceded, and that the effect of the
methodology isto treat VWPA'’ s salesand profitson the United States salesas part of VWPC’ sown
sales and profit. Def.’s Br. at 20. See Tr. at 361-364, 419-420. Thus, that government argues,
Victor Woollen Products allocations are not in accordance with 19 U.S.C. § 1401a(d)(3)(i) and
(F)(2)(C).. Def.’sBr. at 18-20. See Tr. at 316, 361.

Fourth, the government argues that Customs has “uniformly” required that any test values
used to validate related-party transaction-value claims be “previously accepted.” Def.’sBr. at 15,

referencing HQ 543568 (May 30, 1986), HQ 546166 (Apr. 5, 1996), and HQ 546511 (Apr. 15,
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1999). See 19 U.S.C. § 1401a(b)(2)(B). See also HQ 545481 (Sep. 14, 1994).3 The government
contends this comports with a primary purpose of the valuation code: to eliminate the need for
Customs to conduct detailed investigations outside the United States. Def.’s Br. at 16, citing
Generra, supra, 905 F.2d at 380; Moss Mfg., supra, 896 F.2d at 539. Unless atest value has been
accepted by Customsin advance, the government contends, the claims of related party, multi-tiered
transactions become problematic, since most of theinformation relatingto thefirst tier isoutsidethe
United States. According to the government, all of the information needed to verify a computed
valueclaim, and“agreat deal” of theinformation needed to verify adeductivevalueclaim, isoutside
the United States. Since the plaintiff’s deductive and computed val uations were not submitted for
prior acceptance by Customs, the government therefore arguesthat “ asamatter of law” they cannot
be used to test the plaintiff’s transaction value claim. Def.’sBr. at 15.

The plaintiff raises several pointsin argument and in response. Firgt, it contends that the
government’ s witness conceded the possibility that the deductive value statement may be accurate,
and that the trial record shows the transfer prices reflected in the computed val ue statement cover
al of VWPC's manufacturing costs, including general expenses, plus a percentage for profit.

Second, it arguesthat the earlier audit report, Defendant’ sExhibit C, hasno bearing on the deductive

% The government also contends that the interpretation is reasonable and entitled to
deference under Generra, 905 F.2d at 379 (a point which appears to derive from Chevron U.SA.,
Inc. v. Natural Resour ces Defense Council, Inc., 467 U.S. 837, 843 (1984)). Thegovernment further
arguestheinterpretation amountsto along-standing and contemporaneous construction of thestatute
by the agency charged with its administration, which agency actually drafted the provision being
interpreted, and as such is entitled to great deference in accordance with United States v. Zenith
Radio Corp., 562 F.2d 1209, 1219-1220, 64 CCPA 130, 142-143 (1977), aff'd, 437 U.S. 443, 450
(1978). Since the holding here is on other grounds, the Court need not delve into constitutional
notions of deference.
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valuessinceit waslimited to areview of the records of VWPC and production costsin Canada, and
it has no bearing on the computed val ue statement because the audited production figures preceded
the datarelevant to this matter by two years. SeePl.’sBr. at 17-19 and 22; PI.’sEx 55, Ex. 58 at 2,
Ex.61at5; Tr. at 266-267, 289-290, 353-354, 427, 453, 487-489. Seealso 19 U.S.C. §1401a(g)(3).

Third, it contends that an administrative policy requiring pre-approval of deductive and/or
computed test values neither existsin the statute nor may be reasonably inferred therefrom, and that
pre-approva of deductive and computed test values usurps this Court’s jurisdiction to review
Customs' appraisements and inhibits a party’ sright to trial de novo, an impermissibleresult. Pl.’s
Rep. at 10-11, citing American Grape Growers Alliance for Fair Trade, et al. v. United States, et
al., 9 CIT 568, 622 F. Supp. 295 (1985) (rejecting an interpretation of 28 U.S.C. § 2645(c) which
would render meaningless certain statutory grants of power to the court).

Fourth, it arguesthat it has presented evidence of deductive and computed test valueswhich
comport with the statutory schemefor substantiating rel ated-party transaction valuesand which were
prepared based on how the companies’ recordswere actually kept in order to establish the principle
of deductive and computed valuation. The plaintiff submits that the Court need not perform the
actual calculations for each entry and fabric style in the test case but may remand to Customs
pursuant to 28 U.S.C. § 2643 with instructions for calculation thereof. On the deductive values
specifically, it arguesthat although thistest case coversalimited number of entries, the caseson the
suspension disposition calendar cover entries of fabricsfor every month of thefiscal year, andit was
therefore reasonable to submit deductive test values covering the entire year. See Tr. at 352-353.

Using only the sal estransactions before the Court asthe basisfor determining the greatest aggregate
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guantity, the plaintiff argues that the transfer priceswould still closely approximate its evidence of
deductive value (as adjusted).*’ It argues that the government does not contest that the deductive
valueswere prepared in accordance with the statute based upon audited financial statementsand that
all of the government’s other points pertain only to the proposed computed test values. Pl.’s Rep.
at 11, referencing Pl.’s Exs. 55-61; Tr. at 267-268. See 19 U.S.C. § 1401a(d)(2)(A)(ii).
Regarding the computed test values, the plaintiff contends that the government’s primary
criticism is that the government’ s auditor could not verify them at trial. The plaintiff asserts that
computed value information on the VWPC-VWPA transactionswas submitted to Customs' auditor
who had ample opportunity to verify the data but chose not to do so because of timelimitations. Tr.
at 487, 489. The plaintiff contendsthat the proper place for verification is during such an audit, not
during trial, and that the lack of verification reduces defendant’s criticism of VWPC’ s cost datato
mere speculation. Pl.’s Br. at 22 n.3. See Government Auditing Standards 7.55 (1994).
Furthermore, VWPA contends, evenif thehigher overhead ratesthe government asserts should have
been used werein fact used, the computed values would still show a“reasonable overall profit.”
Deductivevaluation constructsval uesfor “ merchandise concerned,” whichisdefined as“the
merchandise being appraised,” “identical,” or “similar” merchandise. 19 U.S.C. § 1401a(d)(1).
“Merchandise concerned” must also be in accordance with one of three situations described in 19

U.S.C. §1401a(d)(2)(A). Pertinent to thisrelated-party action are where “ merchandise concerned”

3" In other words, the entriesin this test case all occurred within 90 days of each other, the
earliest occurring on November 18, 1992 and the latest on February 2, 1993, and using the VWPA
resale prices of such entriesto establish the prices at which the greatest aggregate quantities of each
of the imported fabrics were resold within 90 days, VWPA argues that the VWPC-VWPA import
prices still “closely approximate” (and in all but one instance exceeded) the deductive test values,
asadjusted. SeePl.’sRep. at 12.
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iseither (i) “sold in the condition asimported at or about the date of importation of the merchandise
being appraised” or (ii) “sold in the condition as imported but not sold at or about the date of
importation of the merchandise being appraised” but is sold within 90 days after the date of “ such
importation.” 19 U.S.C. § 1401a(d)(2)(A)(i) and (ii).*® See 19 U.S.C. 8§1401a(b)(2)(B). The
plaintiff’s deductive value statement does not comply with such requirement to the extent that its
original deductive value methodology utilized importations which were not sold within 90 days of
the date of importation of “merchandise being appraised,”* however it has submitted an aternate
version utilizing a 90-day period, which results in some of the greatest aggregate quantity resale
prices being slightly higher than those used in Plaintiff’s Exhibit 55 while others are slightly lower
or unchanged. See Pl.’s Conf. App. Il to Pl.’s Br. The plaintiff argues that such “closely
approximates,” and thereby proves, the VWPC-VWPA import prices.

The government’s objections to the plaintiff’s deductive value statement were mainly
directed at the utilization of total consolidated sales for determining pro rata allocation of some
expenses but not others. Tr. at 310-314. SeePl.’sEx. 51 at 2; Pl."sEx. 58; Pl."sEx. 60 at 29. The
Court does not find such method objectionable per se, in light of the fact that the plaintiff’s entire
operation consi sted of theimportation and distribution of onelineof merchandise. Cf. See National
Carloading Corp. v. United Sates, 60 CCPA 54, 469 F.2d 1398 (1972); Hill Brown Corp v. United

Sates, 54 CCPA 99 (1967); United Statesv. Mitsui & Co.,Ltd., 70 Cust. Ct. 301, 359 F. Supp. 1398

% “Such importation” refers to the date of importation of “merchandise being appraised,”
not the date of importation of “merchandise concerned.” SeeS. Rep. 96-249, 96th Cong., 1st Sess.
122; H. Rep. 96-317, 96th Cong., 1st Sess 94-95.

® See, e.g., HQ 546120 (Mar. 26, 1996).
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(1973). The Court accepts the plaintiff’ s representations that the all ocations were straightforward
and in accordance with generally accepted accounting principles and reasonably reflect the impact
of time and material invested by VWPC in the operation of VWPA. Cf. Coats & Clark, Inc. v.
United Sates, C.S.D. 4581, 74 Cust. Ct. 13, 16 (1975) (“When plaintiff has proved a profit which
is normal by reasonable standards and which is, on its face, realistic, the burden must shift to
defendant to disprove the legitimacy and correctness of this profit”). On the other hand, at trial at
various pointsthe government asked for the sourcesfor figuresto support selling and administrative
expenses (Tr. at 296; Pl.’s Exs. 58, 60), proration of rent (Tr. at 301), and the amount of time to
process Canadian versus U.S. orders (Tr. at 306-308). The Court agrees with the plaintiff that
Customs sadmitted failureto verify cost dataduring audit underminesrej ecting the computed val ues
(due to discrepancies which might have been resolved at the time through examination of source
documentation) on the basis of the audit, however the plaintiff at trial still bears aburden of proof
onitsclaimsto assist the Court in making adetermination consistent with Jarvis Clark Co. v. United
Sates, 733 F.2d 873, 878 (1984) (“the [C]ourt’s duty is to find the correct result, by whatever
procedure is best suited to the case at hand”). Notwithstanding the excellent reputation of Victor
Woollen Products’ accountants, their examination of the books and accounts, and their certification
of the financial statements, the evidentiary record lacks the source documentation necessary for
accurate factual determination, which the defendant had a right to examine. Cf. Camel
Manufacturing Company v. United States, 215 Ct.Cl. 460, 572 F.2d 280 (1978); Lykes Bros.

Seamship Co. v. United Sates; 198 Ct.Cl. 312, 459 F.2d 1393 (1972); Equipment, Inc. v. United
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Sates, 1 Cl.Ct. 513 (1982). That circumstance implicates the actual expenses pro rated to the
account of VWPA and used to construct deductive value, in the eyes of the government.
Moreover, notwithstanding the wording of the deductive and computed valuation
provisions,® at the judicial level a claimant bears the burden of overcoming the presumption of
correctness attaching to an administrative valuation decision. See 28 U.S.C. § 2639(a)(1). The
government challenged the sources which would support the profit and general expenses deduction
on Plaintiff’s Exhibit 55 and the all ocations claimed on Plaintiff’s Exhibit 50, and the record shows

that the government did not fully contest the veracity of the expenses allocated to VWPA nor did it

“0 Deductive values of the “ merchandise concerned” must be reduced by “an amount” equal
to “any commission usually paid or agreed to be paid, or the addition usually made for profit and
genera expenses, in connection with salesin the United States of imported merchandise that is of
the same class or kind, regardless of the country of exportation, asthe merchandise concerned,” and
such “deduction madefor profitsand general expensesshall be based upon theimporter’ sprofitsand
genera expenses, unless such profits and general expenses are inconsistent with those reflected in
sales. .. of imported merchandise of the sameclassor kind . ...” 19 U.S.C. 88 1401a(d)(3)(A)(i)
and 1401a(d)(3)(B). The computed value statute is simpler:

the amount for profits and general expenses . . . shall be based upon the
producer’s profits and general expenses, unless the producer’s profits and
genera expenses are inconsistent with those usually reflected in sales of
merchandise of the same class or kind as the imported merchandise that are
made by producers in the country of exportation for export to the United
States, in which case the amount . . . shall be based on the usual profits and
expenses of such producers in such sales, as determined from sufficient
information.

19 U.S.C. § 1401a(e)(2)(B). Since transaction valuation requires “ sufficient information whether
supplied by the buyer or otherwise available to the customs officer concerned,” there is a question
as to the claimant’s burden of proof. See 19 U.S.C. 8§ 1401a(b)(2)(C). Customs on its own has
considered salaries and wages, rent, taxes, travel, advertising, automotive expense, and contract
services (all of which were designated as “ general expenses’ on the claimant’ s income statement)
as not atypical of merchandise of the same class or kind and allowed deduction of such expenses
from unit prices. See HQ 545187 (Feb. 14, 1995, a/k/a“Vaentines Day”) (“wedding gowns’).
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challenge whether the profits and expenses were “typical” of other importers or producers,
neverthel essthisCourt considersitincumbent upon aclaimant not only to producethe sourceswhich
will substantiate the profit and expense amounts claimed but to assert that the amounts claimed were
typical of imported or produced (as the case may be) merchandise * of the same class or kind.” Cf.
New York Credit Men's Adjustment Bureau, Inc., supra, 64 Cust. Ct. 770, 314 F. Supp. 1246; Border
Brokerage Company, supra, R.D. 10759, 52 Cust. Ct. 567. Therecord isdeficient in such respects,
but there is a more fundamental reason why the methodology here is insufficient to the task of
proving the acceptability of the claimed transaction values of the entered fabrics.

“Thekey tothe resolution of valuationissues. .. isestablishing an objective market-based
price of the subject merchandise.” La Perla Fashions, Inc. v. United States, 23CIT _, ,9F.
Supp.2d 698, 702 (1998), aff’d 185 F.3d 885 (1999). A central issue on remand isthe acceptability
for customs duty purposes of the transfer prices between VWPC and VWPA, and the statutory
objectivity for related-party transaction valuation value is the requirement that the “merchandise
concerned” in test deductive values or computed values consist of “identical” or “similar”
merchandise.* 19 U.S.C. § 1401a(b)(2(B)(ii). See19U.S.C. 88 1401a(h)(2), (h)(4). Thedeductive
value and computed value methodologies proffered by the plaintiff are in essence, however,
restatements of the chalenged transfer prices. “the greatest aggregate quantity” sales used to

determinethe deductive valuesand the costsasserted in the computed val ues pertainto entrieswhich

. Customs has determined that in order to analyze whether a particular test value closely
approximates the transaction value of identical or similar merchandise, the test value must reflect
a“previously accepted” customsvaluation. See HQ 544455 (Mar. 14, 1995). See also HQ 545506
(Nov. 30, 1995); HQ 543568 (May 30, 1986). Sincetheresult here ison other grounds, the Court
need not consider whether thisinterpretation deprives aplaintiff of the right to de novo trial of such
issue or whether the requisite objectivity might be satisfied through other means.
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are themselves unliquidated and therefore unresolved, being the subject of this action or one
suspended hereunder. Thus, the plaintiff's proffered deductive and computed values pertain not to
“identical” or “similar” merchandise but rather to “the merchandise being appraised.” Transaction
valuation is not proven through such bootstrapping. See Blue Bell, Inc. v. United Sates, 213 Ct. Cl.
442, 449, 556 F.2d 1118, 1124 (1977).
Conclusion

Thedeductive or computed valueswere also proffered inthe alternative, in the event that the
transaction value of the imported fabrics was determined unacceptable. See 19 U.S.C. § 1401a(a).
The record lacks objective reference from which to infer that VWPA’s and/or VWPC'’ s claimed
profits and expenses are typical of importers and/or producers of fabrics of the same class or kind,
and it al so lacksthe source documentati on which woul d resol ve apparent di screpanciesand reconcile
certain amounts claimed. However, Jarvis Clark, supra, instructs that the correct result must be
obtained “ by whatever procedureis best suited to the case at hand.” 733 F.2d at 878. Inlight of the
appellate decision, remand to Customs is necessary, and the Court therefore compels the parties to
work together diligently to resolve Customs' alleged concerns regarding inconsi stencies and source
documentation. If the plaintiff produces sufficient information within a reasonable time, Customs
shall: (1) make the necessary adjustments to transaction value required by section I, supra, (2)
determine whether the transacted values of fabrics which can be compared in accordance with
section |1, supra, are “closely approximate,” and (3) value the remaining fabrics on the basis of
deductive or, at plaintiff’s option, computed value. Otherwise, Customs shall value the entriesin

accordance with 19 U.S.C. § 14014a(f).
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Dated: August 29, 2001 R. KENTON MUSGRAVE, JUDGE
New York, New Y ork



