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OPI NI ON
RESTANI, Judge: This matter chall enging the inmposition of
t he Harbor Maintenance Tax (“HMI”) upon aircraft fuel
wi t hdrawn from a bonded warehouse for use in international
flight is before the court on Cross Mtions for Summary
Judgnent, pursuant to USCIT Rule 56. The court finds that the

fuel cargo at issue is exenpt fromthe tax.
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EACTS

Plaintiff, Citgo Petrol eum Corporation, is a domestic
corporation that inports jet turbine fuel for sale to foreign
and donestic airlines engaged in international traffic from
to and through airports in the United States. Pl.’ s Statenent
of Undi sputed Material Facts § 1 (hereinafter “Pl.’s
Statenent”). Plaintiff inported jet turbine fuel into Port
Evergl ades, Florida. [1d. at 3. During the course of 1991,
plaintiff discharged five cargoes of jet turbine fuel into a
United States Customs Service bonded storage tank at that
port. Id. at 1 2-3. At the time of unloading, plaintiff
filed warehouse entries and paid the HMI upon those cargoes.
Id. at T 3.

Plaintiff subsequently withdrew the fuel and transported
it to receiving aircraft. Pl.’ s Statenment Y 4 & 6. \When
technical requirenments for duty-free treatnent were net,
plaintiff claimed entitlenment to duty-free and tax-free
treatnment pursuant to 19 U.S.C. 8§ 1309 (1994) for fuel for

some receiving aircraft.? 1d. at 1 6. For aircraft that

1 There appears to be no dispute as to the entitlenment to
8 1309 exenptions for the entries at issue. The only issue
presented to the court is whether the HMI is within the
exenpti on.
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Custonms determ ned were not entitled to such exenption,
plaintiff tendered duties and taxes to Custons. 1d. at § 9.
Custonms subsequently liquidated the entries. Pl.’s
Statenment § 11. After liquidation, plaintiff protested and

requested refunds of the HMI, alleging that the fuel was
exenmpt fromthe HMI pursuant to 19 U.S.C. 8 1309. Pl.’s Mt.
for Sutimi J., Tab A, at 1. Custons denied the protest. 1d.
Plaintiff brings this action challenging the denial of its
protest. Jurisdiction lies under 28 U S.C. 8§ 1581(a) (1994).

Amoco Ol Co. v. United States, 63 F. Supp.2d 1332, 1334 (Ct.

Int’l Trade 1999); Thonson Consunmer Elecs., Inc. v. United

States, 62 F. Supp.2d 1182, 1184 (Ct. Int’l Trade 1999).

The issue before the court is whether the HMI paid by a
donestic corporation upon cargoes of jet fuel inported into
bonded warehouses and | ater withdrawn as supplies for aircraft
engaged in foreign trade are “internal revenue taxes” within
the neaning of 19 U . S.C. § 1309(a). Section 1309 provides
that supplies for “aircraft registered in the United States
and actually engaged in foreign trade” may “be w thdrawn .
from any custons bonded warehouse . . . free of duty and

internal -revenue tax.” 19 U . S.C. 8§ 1309(a)(1)(C).
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DI SCUSSI ON

First, it is clear that the HMI is a tax. Because the
HMI is a tax, it was declared unconstitutional as to exports.

United States v. U.S. Shoe Corp., 523 U.S. 360, 362-63 (1998).

The HMI is set forth in the Internal Revenue Code. |d. at
367. The court also found the HMI to be an internal revenue

tax in U.S. Shoe Corp. v. United States, 20 CI T 206, 208

(1996). The court incorporated the U.S. Shoe opinion in | BM

Corp. v. United States, No. 94-10-00625, 1998 W. 325156 (Ct.

Int’l Trade June 17, 1998), rev’'d on other grounds, 201 F.3d

1367 (Fed. Cir. 2000). 1In IBM the appellate court accepted,

at | east for the purpose of argunment, that the tax was an
internal revenue tax. [IBM 201 F.3d at 1371. It stated a bit
nore, however.

Because Congress codified the HMI as part of Title
26 of the United States Code, entitled “Internal
Revenue Code,” we may reasonably concl ude that
Congress considered the HMI to be an internal
revenue tax. Furthernmore, while it may be true that
the constitutionality of the HMI was chal |l enged
because the HMI taxed goods exported out of the
United States, the HMI is clearly derived from
internal sources - the U. S. exporter - rather than
external sources - the foreign recipient; HMI
revenues were collected in the United States from
donestic conpani es based on their use of ports and
harbors in this country. Thus both the structure
and the content of the HMI point toward it being an
internal revenue tax, and thus entitled on refund to
the interest award provi ded under § 2411.
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|BM 201 F.3d at 1371-72. This is also consistent with the

court’s decision in BMWMg. Corp. v. United States, in which

the court found that the HMI was not a customs duty. 69 F.
Supp. 2d 1355, 1358 (Ct. of Int’l Trade 1999). BMWVal so
recogni zed that the HMI is a generalized charge for port use.

|d.; see also Texport Ol Co. v. United States, 185 F.3d 1291,

1297 (Fed. Cir. 1999) (“The HMI is a generalized Federal
charge for the use of certain harbors.”) There is nothing
i nconsi stent, however, between the general purpose of the
charge and its status as an internal revenue tax. As the
court recognized in BMN Congress wanted the HMI charge
applied as widely as possible. BMAN 69 F. Supp.2d at 1358-59.
Agai nst this background, the court addresses whet her
Congress created an exenption to the HMI tax applicable in
this case in order to serve sone other purpose. Congress has
provi ded sone exenptions in the HMI act itself for various
reasons, including comrercial conpetitiveness. See, e.g. 26
U S C 8 4462(d)(1) (1994) (relating to bonded commerci al

cargo); see also BMW 69 F. Supp.2d 1359 n.5. Plaintiff

claims no exenption in the HMI statute itself. Plaintiff
argues, however, that on its face 19 U S.C. §8 1309, which is
not in the Act establishing the HMI, woul d appear to provide

an applicable exenption. The court in BMWrecognized that
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ot her general exenptions found outside the HMI m ght apply.
BMAN 69 F. Supp.2d at 1358.

Both parties agree that the key term “internal revenue
tax” found in 8§ 1309 does not have an invariabl e neani ng and

that statutory purpose is the key. United States v. Leeb, 20

F.2d 355, 356 (2d Cir. 1927). As indicated, the purpose of
the HMI is clear: to maintain harbors by charging for nearly
every port use. 26 U. S.C. § 4461 (1994). Section 1309 has an
equal Iy evident purpose of pronoting equal footing between
U.S. vessels and aircraft with foreign vessels and aircraft.

S. Rep. No. 86-1491 (1960), reprinted in 1960 U.S.C.C A N.

2780, 2785 (quoting with approval fromthe Bureau of the
Budget report that “the original and main purpose for the
exenption fromduty and taxes of ships’ supplies was to pl ace
U.S. vessels engaged in foreign trade on an equal footing with
foreign vessels. Such exenption extends back to the 19th
century tariff acts and was eventually extended to aircraft.”)
Section 1309's long history will be recounted in brief.
Section 22 of the Act of July 14, 1862, granted the
privilege of duty free withdrawal of articles from bonded
war ehouses to be used as vessel s-of-war supplies, if the
United States was granted reciprocal privileges. Act of July

14, 1862, § 22, 12 Stat. 543, 560. Section 16 of the Act of
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June 26, 1884, extended the privilege to any vessel engaged in
foreign trade. Act of June 26, 1884, 8 16, 1 Rev. Stat. Supp.
440, 443. Section 16 of the Tariff Act of 1897 extended the
privilege further to duties and internal revenue taxes on
vessel supplies of either foreign or donestic production.
Tariff Act of 1897, § 16, 30 Stat. 151, 207 (July 24, 1897).
Now, of course, the privilege applies to aircraft as well as
vessels. See 19 U S.C. § 1309. The privilege is also
reflected in international agreenments to which the United
States is a party, as befits the reciprocal privilege history
of the provision.

Article 24(a) of the Convention on International Civil
Avi ation (the “Chicago Convention”), exenpted fuel and other
supplies aboard aircraft in international flight status from
taxation. Convention on International Civil Aviation, opened

for signature Dec. 7, 1944, art. 24(a), 61 Stat. 1180, 1186,

15 U NT.S. 295, 310 (entered into force Apr. 4, 1947). The
I nternational Civil Aviation Organization (“ICAQ),
establ i shed by the Convention, extended the exenption to fuel
and ot her consumabl e technical supplies taken abroad.

Policies on Taxation in the Field of International Air
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Transport, Section I1(1), I CAO Doc. 8632 (3d ed. 2000)
[ hereinafter “Policies on Taxation”].?

Def endant argues that the international agreements do not
apply or informthe interpretation of 19 U.S.C. 8§ 1309 because
t he payor of the tax is a donestic corporation. That does not
appear to be a limtation within the agreenments.® The focus
of the agreenents, as with § 1309, seens to be reciprocal
benefits for aircraft in international flight. The ultinmate
purchaser, no doubt, would have higher fuel prices passed on
to it.

Al so, the governnent argues that, because pursuant to 26
US C 8 4461(c)(2)(B) liability for the HMI attaches at the
time of unloading of the inported fuel, the exenption found in
the international agreements does not apply. The | CAO
policies at issue, however, clearly specify refunds of duties

or taxes previously paid. See Policies on Taxation, Section

2 This principle has remai ned consistent since 1966, when
the ICAO first adopted this policy. See Policies on Taxation
in the Field of International Air Transport, Section |, |CAO
Doc. 8632-C/968 (2d ed. 1994 and 1st ed. 1966).

3 This argunent seens somewhat nonsensical. Taxes are
usual ly paid by donestic parties and custons duties by United
States’ inporters.
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1 (1).4

4 Section | of the applicable policy reads in rel evant
part:

The Council resolves that:

1. Wth respect to taxes on fuel, lubricants or other
consumabl e techni cal supplies:

a) when an aircraft registered in one Contracting
State, or |eased or chartered by an operator of
that State, is engaged in international air
transport to, fromor through a custons
territory of another Contracting State its fuel,
| ubricants and ot her consumabl e techni cal
supplies shall be exenpt from custons or other
duties on a reciprocal basis, or alternatively,

in the cases of fuel, lubricants and other
consumabl e techni cal supplies taken on board as
per subparagraphs ii) or iii) such duties shal

be refunded, when:

ii) the fuel, etc., is taken on board for
consunption during the flight when the aircraft
departs froman international airport of that
other State either for another custons territory
of that State or for the territory of any other
State, provided that the aircraft has conplied,
before its departure fromthe custons territory
concerned, with all custonms and ot her clearance
regulations in force in that territory;

* * %

b) the foregoing exenption being based upon
reciprocity, no Contracting State conplying with
this Resolution is obliged to grant to aircraft
registered in another Contracting State or aircraft
| eased or chartered by an operator of that State any
treatment nore favourable than its own aircraft are
(continued...)
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The resolution at issue specifically covers “inport, export,
exci se, sales, consunmption, and internal duties and taxes of
all kinds levied upon the fuel, lubricants and ot her
consumabl e technical supplies.” 1d. at Section

| (1) (d) (enphasis added). There appears to be no limt to the
exenpti on based on whether it is the airline or the supplier

that must pay the tax or when it attaches.

4(...continued)
entitled to receive in the territory of that other
St at e;

c) notw t hst andi ng t he underlying principle of
reciprocity, Contracting States are encouraged to
apply the exenption, to the maxi num extent possi bl e,
to all aircraft on their arrival from and departure
for other States;

d) t he expression “custons and other duties” shal
include inport, export, excise, sales, consunption
and internal duties and taxes of all kinds |evied
upon the fuel, lubricants and ot her consunmabl e
techni cal supplies; and

e) the duties and taxes described in d) above shall
include those levied by any taxing authority within
a Contracting State, whether national or |ocal.
These duties and taxes shall not be or continue to
be i nmposed on the acquisition of fuel, lubricants or
consumabl e techni cal supplies used by aircraft in
connection with the international air services
except to the extent that they are based on the
actual costs of providing airports or air navigation
facilities and services and used to finance the
costs of providing then{.] [Enphases added. ]

Policies on Taxation, Section |I(1), |1CAO Doc. 8632.
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Moreover, 19 U . S.C. 8 1309 is not |limted by the drawback
statute at issue in Texport, 185 F.3d at 1296-97. 19 U S.C
§ 1313 (1994) which was at issue there, only all owed drawback

of duties paid upon inportation. There is nothing in either

the HMI statute or 19 U.S.C. 8 1309 which indicates an

intention to narrow 8§ 1309 so that it would only allow refund

of duties or taxes paid on inportation. Nor is there any sign
t hat Congress wi shed to disregard specific international

comm tnments on aircraft fuel supplies. Rather, it seens that
19 U S.C. 8 1309 is broadly worded to be consistent with the

i nternational agreenents discussed herein.® The court would
be rem ss in adopting a narrow reading. Both the plain words
of 8 1309 and its purpose indicate a refund of the taxes paid

shoul d be made.

5 See supra note 3.
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Accordingly, in each instance at issue herein in which
plaintiff qualified for the 19 U S.C. § 1309 exenption, a

refund of the HMI shall be made.

Jane A. Rest ani
JUDGE

Dat ed: New Yor k, New York

This 18th day of May, 2000.



