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UNI TED STATES COURT OF | NTERNATI ONAL TRADE

e
THE HANOVER | NSURANCE COVPANY,
Plaintiff,
V. : Court No. 94-07-00438
THE UNI TED STATES,
Def endant .
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Menor andum

[ Upon trial of Custons Service notice
to surety of suspension of |iquidation,
judgment for the plaintiff.]

Deci ded: July 19, 2002

Sandler, Travis & Rosenberg, P.A (Arthur K. Purcell); Nev-
ille Peterson LLP (John M Peterson) for the plaintiff.

Robert D. McCallum Jr., Assistant Attorney Ceneral; John J.
Mahon, Acting Attorney in Charge, International Trade Field Ofi ce,
Commercial Litigation Branch, Cvil Division, U S Departnent of
Justice (Bruce N Stratvert); and Ofice of the Assistant Chief
Counsel, International Trade Litigation, U S. Custons Service (Beth
C. Brotman), of counsel, for the defendant.

AQUI LI NO, Judge: As discussed inthe slip opinion 01-57,
25 AT _ (2001), filed herein, famliarity with which is
presuned, this court was unable to resolve all of the i ssues raised
by the parties' pleadings and subsequent cross-notions for summary
j udgnent . That opinion did hold that, as a matter of |law, the
plaintiff surety for the inporter of Entry No. 81-534208-9 was

entitled to formal notification by the U S. Custons Service of the
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suspension of the liquidation of that entry. Custons clains to
have provi ded such notice, which the plaintiff denies, both sides
having submtted affidavits or declarations in support of their
respective cross-notions on this issue. The court determned to
require the individuals who subscribed to those subm ssions to
appear at a trial and undergo cross-exam nation upon the |ong-held
belief that that kind of interrogation is the surest test of truth
and a better security than the oath. See, e.g., John Henry
Wgnore, Treatise on the System of Evidence in Trials at Conmon
Law, vol. 3 (1904); Francis L. Wellman, The Art of Cross-Exam na-
tion (1903); Sir Matthew Hale, History of the Common Law, ch. 12
(1680).
I

Wth one exception, excusabl e de bene esse, the original
affiants and declarants in this case appeared in open court, where
they and other wtnesses were subjected to sone fine cross-
exam nation by opposing counsel. Their questioning, however, did
not transform the sum and substance of the record now nore-fully
est abl i shed, and upon which the court nmakes the foll ow ng findings
of fact™

1. In T.D. 72-161, the U S. Secretary of the Treasury

reported his "finding of dunping" wth respect to Large Power

Transfornmers Fromltaly, 37 Fed.Reg. 11,772 (June 14, 1972).

' To the extent the court's findings in slip opinion 01-57 are
germaine to that which has now been tried, they are hereby
i ncorporated herein by reference.
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2. That finding of dunping remained in full force and
effect during the admnistrative dispute underlying this case.

3. Infulfillment of its contract per U S. Departnent of
the Interior, Bureau of Reclamation Solicitation No. DS-7371, Power

Transforner, G and Coul ee Left Powerpl ant, Col unbi a Basi n Project,

Washi ngton®, Industrie Elettriche di Legnano, Italy manufactured
and shi pped equi pnment to that electrical facility.

4. The contract equi pnent entered the United States at
the port of Seattle, Washington, Entry No. 81-534208-9.

5. The inporter of record was The Legnano Electric
Corporation, as consignee for the Bureau of Reclamation.

6. On or about Novenber 25, 1980, Frank P. Dow Co., Inc.,
as attorney-in-fact for The Hanover |nsurance Conpany, executed an
| medi ate Delivery and Consunption Entry Bond (Single Entry) on
Custonms Form 7551 for Entry No. 81-534208-9 in the anount of
$358, 000. 00. See Defendant's Exhibit A

7. F.W Mers & Conpany succeeded Frank P. Dow Co., Inc.
as the agent for The Hanover I|nsurance Conpany, the surety wth
regard to the consunption entry bond herein.

8. Liquidation of Entry No. 81-534208-9 was suspended
pursuant to statute.

9. Suspension of liquidation of an entry subject to an
out st andi ng anti dunpi ng-duty order pending adm ni strative review
t hereof by the International Trade Adm nistration, U S. Departnent

of Comerce ("ITA") is for an indefinite period of tine.

> Plaintiff's Exhibit P-3.
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10. GCenerally, notice of suspension of [|iquidation
pending I TA adm nistrative review was provided only once by the
Cust ons Servi ce.

11. Such notice of suspension of |iquidation was provided
on Custons Form 4333A.

12. The Custons Form 4333A had space delineated for
i nformati on encaptioned fromleft to right "series, type and entry
no., date of entry, liquidfation] code, initial anmount, |iquidation
anount” and below right "inporter nunber, date of |iquidation".

13. The parties could not or did not either discover
before, or produce at, the trial a Custons Form 4333A bearing any
such prescribed information relative to this case.

14. The parties could not or did not either discover
before, or produce at, the trial a Custonms Form 4333A, or copy
thereof, either sent to or received by the plaintiff in this case.

15. The Custons Forns 4333A produced at trial were bl ank
sanpl es, as i s the photocopy of one marked and received i n evi dence
herein as Defendant's Exhibit U2.

16. Defendant's Exhibit B in evidence herein is a photo-
copy of a Custons conputer printout extracted on January 27, 1993
from Service data that references six tinmes the entry at issue
herein, three of which include the name and address of the Leghano
Electric Corporation and three of which include the nane and
address of the Hanover |nsurance Conpany, and that al so references
a mail cycle encoded to reflect particular weeks in 1981, 1982, and

1983.
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17. Inits Final Results of Antidunping Duty Adm ni Sstra-

tive Review, Large Power Transforners Fromltaly, 52 Fed.Reg. 46, -

806 (Dec. 10, 1987), the ITA set 71.40 percent as the margin of
| ndustrie Elettriche di Legnano's dunping at the tine of the entry
at 1ssue herein.

18. Pursuant tothis I TAfinal determ nation, anti dunping
duties on Entry No. 81-534208-9 were conputed to anount to
$292, 638. 12.

19. The Custons Service |liquidated Entry No. 81-534208-9
on June 10, 1988.

20. The Legnano Electric Corporation did not remt the
anti dunpi ng duties or any interest accruing thereon, whereupon the
Custons Service nmade a demand therefor upon the surety.

21. In January 1989, the surety filed a protest wth
Cust oms, No. 3001-9-000059, challenging the Service's demand upon
it. See Defendant's Mtion for Summary Judgnent, Appendix 6
(Defendant's Exhibit O.

22. In ruling HQ 224397, dated March 1994, the Custons
Service denied the surety's protest with respect to paynment of the
ant i dunpi ng duti es demanded but granted it with respect to paynent
of interest. See Defendant's Mtion for Summary Judgnment, Appendi X
7 (Defendant's Exhibit P)

23. On or about April 7, 1994, the surety tendered and

the Custons Service received all of the duties denmanded.
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24. In its slip opinion 01-57 filed herein, the court
held that the affidavits submtted in support of plaintiff's notion
for summary judgnent, at a mninmum rebutted the presunption that
notice to the surety was in fact given, whereupon at the trial the
def endant was call ed upon to adduce its evidence first.

25. The papers for Entry No. 81-534208-9, Defendant's
Exhibit A were tinely annotated "S" (for suspension) by the
responsi bl e Custons Service officer.

26. The Trade Agreenents Act of 1979 went into effect
during the cal endar year of Entry No. 81-543208-9, at which tine
the Custons Service was relying on the "old revenue systenf. Trial
transcript ("Tr."), p. 90.

27. The Custons Service's Automated Commerci al Systemor
"ACS", upon which the defendant relied at trial, first becane
operational in 1984. See, e.g., Tr., p. 90.

28. At the time of Entry No. 81-534208-9, Custons Forns
4333A were printed automatically in series and then detached from
each other and sealed individually for mailing.

29. Customs Service records reference sonme 18,000
noti ces of extensions or suspensions of |iquidation to The Hanover
| nsurance Conpany during 1981, 1982, and 1983.

30. Most Custons Service notices to The Hanover | nsurance
Conmpany during 1981, 1982, and 1983 were of extensions, as opposed

to suspensions, of |iquidation.
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31. One enployee of The Hanover I|nsurance Conpany was
responsi bl e for processing all such Custons Service notices during
1981, 1982, and 1983.

32. That one enpl oyee of The Hanover | nsurance Conpany
responsi ble for processing all such Custons notices during 1981,
1982, and 1983 was famliar with Service notices of suspension of
i quidation on Custons Form 4333A.

33. That one enpl oyee of The Hanover |nsurance Conpany
responsi ble for processing all such Custons notices during 1981,
1982, and 1983 has no recoll ection of having received or revi ewed
a Service notice of the suspension of the |iquidation of Entry No.
81-534208-9.

34. Al Custons Service notices to The Hanover | nsurance
Conpany of extensions or suspensions of liquidation in 1981, 1982,
and 1983 were subject to review and audit by that surety's national
underwriting manager.

35. The Hanover | nsurance Conpany's national underwiting
manager consi dered Custons Service notices of suspension of |iqui-
dation to be nore inportant than notices of extension of |iquida-
tion.

36. The Hanover | nsurance Conpany's national underwiting
manager was famliar with Service notices of suspension of |iqui-
dation on Custonms Form 4333A

37. The amount of the single entry bond in this case
would have made it subject to regular audit by The Hanover

| nsurance Conpany.
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38. The Hanover I|nsurance Conpany established files for
bonds and underlying entries subject to its audit.

39. No such audit file was established or |ater discov-
ered with regard to Entry No. 81-534208-09.

40. F.W MWers & Conpany reported nonthly to The Hanover
| nsurance Conpany on the status of outstanding Custons bonds.

41. F.W Mers & Conpany did not inform The Hanover
| nsurance Conpany of the Custons Service's suspension of the |iqui-
dation of Entry No. 81-534208-09.

42. The Hanover | nsurance Conpany's national underwiting
manager was not aware of the outstanding Treasury Departnent
finding of dunping of large power transfornmers fromltaly at the
time of Entry No. 81-534208-09.

43. Copies of Custons Service notices of suspension of
I iquidation invol ving bonds underwitten by The Hanover | nsurance
Conmpany were placed in a master file by that surety.

44. No copy of a Custons Service notice of the suspension
of the liquidation of Entry No. 81-534208-9 was di scovered in the
master file for such notices maintained by The Hanover |nsurance
Conpany.

45. Custons Service notices of extensions and of
suspensions of liquidation involving bonds underwitten by The
Hanover | nsurance Conpany were forwarded on a regul ar basis to F. W

Myers & Conpany.
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46. One enpl oyee of F.W Mers & Conpany was responsi bl e
for receiving and filing all such Custons Service notices forwarded
by The Hanover | nsurance Conpany during 1981, 1982, and 1983.

47. That one enpl oyee of F.W Mers Conpany responsi bl e
for receiving and filing all such Custons notices forwarded by The
Hanover | nsurance Conpany during 1981, 1982, and 1983 was fam li ar
with Service notices of suspension of |iquidation on Custons Form
4333A

48. That one enpl oyee of F.W Mers Conpany responsi bl e
for receiving and filing all such Custons notices forwarded by The
Hanover |I|nsurance Conpany during 1981, 1982, and 1983 has no
recol l ecti on of having received fromThe Hanover | nsurance Conpany
a Service notice of the suspension of the |iquidation of Entry No.
81-534208-9.

49. That one enpl oyee of F.W Mers Conpany responsibl e
for receiving and filing all such Custons notices forwarded by The
Hanover | nsurance Conpany during 1981, 1982, and 1983 set up files
for all Service notices of suspension of |iquidation received by
her.

50. That one enpl oyee of F.W Myers Conpany responsi bl e
for receiving and filing all such Custons Service notices forwarded
by The Hanover | nsurance Conpany during 1981, 1982, and 1983 has no
recol | ection of having established afile for Entry No. 81-534208-9

in conjunction with the suspension of its |iquidation.
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51. That one enpl oyee of F.W Myers Conpany responsi bl e
for receiving and filing all such Custons Service notices forwarded
by The Hanover |nsurance Conpany during 1981, 1982, and 1983 was
unabl e to di scover for productionin this case any file established
for Entry No. 81-534208-9 in conjunction with the suspension of its
I i qui dati on.

[

Each of the governnment's w t nesses who appeared and test -
ified at the trial herein lent support to the |1ong-standing
judicial presunption that civil servants carry out their official
duties in an orderly and regul ar manner under the law. C. United

States v. Chem cal Foundation, Inc., 272 U.S. 1, 14-15 (1926); U.S.

Postal Service v. Gegory, 534 US 1,  , 122 S. C. 431, 436

(2001).
A
None of them however, was able to unrebut the corollary
presunption in this case that such expectable regularity resulted

in the requisite notice to the surety. Cf. Int'l Cargo & Surety

Ins. Co. v. United States, 15 CIT 541, 544, 779 F.Supp. 174, 177

(1991). Two of them nanmely, Arthur Versich and Roger Odom al so
testified fromtheir acquired perspectives at the Custons Service's
centralized conputer data center with regard to the matter of Ford

Mbtor Co. v. United States, wherein the court found that the

conputer systens in place at Custons for the preparation
and mailing of extension notices are sufficient to give
rise to the presunption that Custons properly prepared
and mail ed the notices of extension of |iquidation.
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These notices are presuned to have been received by the
plaintiff, who has the burden of proving non-receipt.?

The court held that the plaintiff did not satisfy this burden,

essentially because the court was
not persuaded that Ford's internal record retention and
transmttal system could account adequately for al
incomng mail so as to preclude the msplacenent of
ext ensi on and suspensi on noti ces.

21 AT at 1001-02, 979 F.Supp. at 889. VWhile that opinion

menti ons both kinds of notices, in that action extensions of |liqui-

dation remain the issue, which kind the evidence in this case
clearly shows to be much nore commonpl ace and thus nunerous and
infinitely nore difficult to keep track of. Whatever the problens
of the Ford Mdotor Conpany in fielding such notices (and even of The

Hanover |nsurance Conpany), the record now established at bar

reflects a concerted, coordinated effort by the plaintiff to

husband each and every one of the nuch-less-frequent notices of
suspension of liquidation received by it fromCustons. |[|ndeed, an
anomaly in this case is that, while defendant's exhibit B lists
notices of suspension to Hanover in 1981, 1982, and 1983, the
standard Service operating procedure has been to provide but one
such notice, doubtless due to the indefinite duration of nost, if
not all, suspensions.

Once, as herein, the governnent's presunption of notice

has been rebutted, it is incunbent upon Custons to prove mailing.

321 CT 983, 1001, 979 F.Supp. 874, 889 (1997), vacated and
remanded for trial, 157 F.3d 849 (Fed.Cr. 1998), dism ssed after
trial, 24 QAT __, 116 F. Supp.2d 1214 (2000), rev'd and renanded,
286 F.3d 1335 (Fed.Cir. 2002).
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See, e.g., FEW MWers & Co. v. United States, 6 CT 215, 216-17

574 F. Supp. 1064, 1065 (1983), citing Olex Dyes & Chem cals Corp.

v. United States, 41 Cust.Ct. 168, 170, C.D. 2036, 168 F. Supp. 220,

222 (1958). The Service should best do so by producing an
i ndi vidual involved in delivering its notices to the mail, for
exanpl e, or having been sonehow or -where within the anmbit of
attenpted forwarding to an inporter and surety. See, e.qg., United

States v. Int'l Inporters, Inc., 55 CCPA 43, 52-53, C. A D 932

(1968), citing Conpass Instrunent & Optical Co. v. United States,

47 Cust.Ct. 10, C.D. 2271 (1961); Olex Dyes & Chem cal Corp. v.

United States, supra; Cayton Chem cal & Packaging Co. v. United

States, 38 Cust.Ct. 617, R D. 8774, 150 F.Supp. 628 (1957). The
def endant has not done so in this case®, whereupon it becane neces-
sary for it to adduce

proof of an invariable custom or usage in an office of
depositing mail in a certain receptacle, that the letter
in question was deposited in such receptacle, and in
addition there nust be testinony of the enployee, whose
duty it was to deposit the mail in the post office, that
he either actually deposited that mail in the post
office, or that it was his invariable customto deposit
every letter left in the usual receptacle, and that he
never failed in carrying out that custom

United States v. Int'l lInporters, Inc., 55 CCPA at 53, quoting

* Apparently, those particul ar individual (s) were not Custons
officers, rather civilian contractor(s). See Tr., p. 137. The one
government witness at the trial who could have been a direct
participant in the notification process proved not to have been.
See id. at 18, 21, 39, 40. Cf. United States v. Getz Brothers &
Co., 55 CCPA 90, C A D 938 (1968)(Custons Deputy Collector
testified that he personally processed entries and notices with
regard thereto, including stanping, dating, and nmailing, always in
the presence of a w tness).
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United States ex rel. Helnmecke v. Rice, 281 Fed. 326, 331 (S.D

Tex. 1922).

Agai n, the defendant has not done so. Essentially, the
only docunent of any nonent produced by the defendant is its
exhibit B, which is nothing nore than a conputer abstract derived
nore than a decade | ater via a programnot in existence at the tine
notice shoul d have been provided to the surety now at bar. Wile
the faith exhibited by defendant’'s wtnesses in their conputerized
systen(s) nmay be well-placed, difficult cases such as this should
not be decided upon after-the-fact, electronically-based faith
al one.

B
To assune, on the ot her hand, acceptabl e proof of mailing

woul d raise a presunption of delivery. See, e.d., Rosenthal v.

Wal ker, 111 U. S. 185, 193 (1884); Intra-Mar Shipping Corp. V.

United States, 66 Cust.Ct. 3, 5-6, C. A D 4160 (1971). O course,

that presunption is also rebuttable. See, e.qg., Francis Warton,
A Comrentary on the Law of Evidence in Cvil Cases, vol. 2, 81323
(2d ed. 1879). Indeed,

[p]roof of mailing is not ipso facto proof that the no-

tice was given to the inporter, where the unrefuted
testinmony is that no notice was received.

| ntra- Mar Shi pping Corp. v. United States, 66 Cust.Ct. at 6, citing

United States v. Int'l Inporters, Inc., supra. To be sure, to

require the governnent to prove not only mailing, but
actual receipt of Form 4333-A by the inporter, would
erect a virtually unassailable hurdle. Rarely, if ever,
woul d the governnment possess or elicit proof of receipt
froman inporter claimng nonreceipt.
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A N. Deringer, Inc. v. United States, 20 CT 978, 993 (1996). Cf.

Ford Mbtor Co. v. United States, supra; Prosequr, Inc. v. United

States, 25 CT __, 140 F. Supp. 2d 1370 (2001). Hence, that has not
been the approach taken in this case. Rather, the plaintiff has
presented its witnesses in open court for cross-examnation by
gover nnent counsel, which, however skillful, did not dimnishtheir
original attestations of nonreceipt. Mor eover, their testinony
buttressed t he appropri ateness of accepting, de bene esse, the af-
fidavit of the other Hanover witness with integral know edge of the
receipt, review, filing, and forwarding of all Custons notices of
suspensions of liquidation by the plaintiff®. Finally, plaintiff's
counsel were able to elicit upon cross-exam nation of defendant's
W tnesses the existence of Service glitches. According to M.
Versich, for exanple, Custons discovered in 1989, notw thstandi ng
t he operation of its nore sophisticated "ACS' by then, that several

t housand notices, dating back to 1986, had not been actually

> See, e.q., Tr., pp. 241-43. Conpare A.N. Deringer, Inc. v.
United States, 20 CT 978, 981 (1996)(the enployee in a simlar
role at Deringer not called to testify and no expl anation for her
absence fromtrial offered by the plaintiff) and Sanford Steel Pipe
Products Co. v. United States, 68 Cust.C. 192, 195, C D. 4359
(1972):

: Nei ther the mailroomgirl nor the export manager,
who sonetinmes got mail destined for the inport manager,
was called as a witness in the case, and their non-
appearance as Wwtnesses in the <case remains un-
expl ai ned[ ;]

with Olex Dyes & Chemicals Corp. v. United States, 41 Cust.C.
168, C.D. 2036, 168 F. Supp. 220 (1958)(the necessary witnesses in
the established path of receipt of Custons Service notices each
called to testify, thereby buttressing presunpti on of nonreceipt).
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printed and thus delivered. See Tr., p. 105. On his part, M.
Odom adnmitted that the "ol d"® conputer revenue systemin effect at
the time of Entry No. 81-534208-9 was nore prone to errors than the

one underlying the problemdi scovered in 1989. See id. at 136-37.

C
Be t hose particul ar i nperfections as they were, whi chever
side better sustains its burden(s) of proof nust be the prevailing
party. And a fair preponderance of the evidence has been held to

be that standard in a civil suit like this. E.g., Addington v.

Texas, 441 U. S. 418, 423 (1979); St. Paul Fire & Marine Ins. Co. v.

United States, 6 F.3d 763, 769 (Fed.Cr. 1993). The court of

appeals in St. Paul defined preponderance of the evidence in civil
actions to nean "the greater wei ght of evidence, evidence which is
nmor e convi nci ng than the evidence whichis offered in oppositionto

it." 6 F.3d at 769, quoting Hale v. Dep't of Transp., 772 F.2d

882, 885 (Fed.Gir. 1985).

Here, the evidence now on the record clearly favors the
plaintiff in terns of both weight and content. |In fact, there is
little left of defendant's position once the |egal presunptions
appropriately favoring its role and circunstance were rebutted by
the plaintiff with regard to notification by the Custons Service of

t he suspension of the liquidation of Entry No. 81-534208-9.

® Tr., p. 90.



Court No. 94-07-00438 Page 16

11
Plaintiff's preponderance on the issue of notice is so
clear-cut that the court hereby concludes that its resolution of
the other issue reserved by slip opinion 01-57 for the trial, to
w t, whether or not the Custons Service failed to followthe I TA' s
l'iquidation instructions’, is not now necessary. Judgnment wil |
enter accordingly.

Deci ded: New York, New York
July 19, 2002

Judge

" See Slip Op. 01-57, p. 22 and 25 C'T __, n. 5.



JUDGMENT

UNI TED STATES COURT OF | NTERNATI ONAL TRADE

Thomas J. Aquilino, Jr., Judge

e
THE HANOVER | NSURANCE COVPANY,
Plaintiff,
V. : Court No. 94-07-00438
THE UNI TED STATES,
Def endant .
e e o oLl LLx

The parties having interposed cross-notions for sunmmary
judgment; and the court in its slip opinion 01-57, 25 AT _
(2001), having held that, as a matter of law, the plaintiff surety
for the inporter of Entry No. 81-534208-9 was entitled to fornmal
notification by the United States Custons Service of the suspension
of the liquidation of that entry; and the court having held a tri al
on the i ssue of whether or not there had been such notification and
havi ng, after due deliberation, rendered a decision thereon; Now

therefore, in conformty with said decisions, it is hereby

ORDERED, ADJUDGED and DECREED t hat the plaintiff recover
fromthe defendant the duties which were paid by it to the United
States Custons Service with regard to Entry No. 81-534208-9 and
which underlie this case, together with interest thereon as
provi ded by | aw

Dat ed: New York, New York
July 19, 2002

Judge



