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OPI NI ON

GOLDBERG, Judge: This classification case involves 32
bal es of cotton fabric inported fromlindia into the United
States in 1994. The United States Custonms Service (“Custons”)
tested the fabric according to its “Methodol ogy for the
[ Al nal ysis of Woven Fabric to Determ ne Whet her Fabric had
been Power -l oomed or Hand-1ooned” (Custons’s test). Based on
the results, Custons determ ned the fabric was power-| oonmed
and classified it under subheadi ng 5208. 42.40 of the
Har noni zed Tariff Schedule of the United States ("“HTSUS"),
dutiable at a rate of 11.4% ad val orem and subject to a quota
restriction.

Plaintiff, Libas, Ltd., initiated this action in
1995 to chall enge Custons’s classification. Plaintiff argued
that the fabric was hand-|oonmed, and should therefore have
been classified under HTSUS 5208.42. 10, dutiable at a rate of
6% ad valorem Plaintiff also argued that Custons was
required to accept the governnent of India s certification
that the fabric was hand-| ooned.
The Court held trial in May, 1996. 1In its

subsequent opinion, Libas Ltd. v. United States, 20 CI T 1215,

944 F. Supp. 938 (1996), aff’'d in part and vacated in part,
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193 F.3d 1361 (Fed. Cir. 1999) (“Libas I1”), the Court
sust ai ned Custons’s classification. First, the Court held

t hat Custons was not required to accept as dispositive the
governnment of India s certification that the fabric at issue
was hand-|oonmed; in the Court’s view, Custons acted within its
statutory authority when it independently assessed whet her the
fabric at issue was hand-| oonmed or power-loomed. See 20 CIT
at 1218, 944 F. Supp. at 941. Second, based on the evidence
and testinmony adduced at trial, the Court determ ned that the
fabric was properly classified as power-looned. See 20 CIT at
1220, 944 F. Supp. at 942.

On appeal, the United States Court of Appeals for
the Federal Circuit (“Federal Circuit”) affirmed the Court’s
determ nation that Custons had the authority to independently
assess and reclassify fabric that had been certified as hand-

| ooned by the Indian governnent. See Libas IIl, 193 F. 3d at

1364. The Federal Circuit, however, vacated and remanded the
Court’s determ nation that the fabric was power-loonmed. See
id. at 1369.

By statute, Custons’s classification of goods is
presunmed to be correct. See 28 U . S.C. § 2639 (1994). The

presunption applies to every subsidiary fact necessary to
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support classification, see Comercial Al um num Cookware Co.

v. United States, 20 CI T 1007, 1013, 938 F. Supp. 875, 881

(1996), including the “nethods of weighing, neasuring, and
testing nmerchandi se used by custons officers and the results

obt ai ned” therefrom Exxon Corp. v. United States, 462 F.

Supp. 378, 381 (Cust. Ct. 1978) (quoting Consolidated Cork
Corp. v. United States, 54 Cust. Ct. 83 (1965)), aff’'d 607
F.2d 985 (C.C.P.A. 1979). An inporter may rebut the
presunption of correctness by “show ng that [Custons’ s]

met hods or results are erroneous.” 1d. at 382 (quoting sane).
“I'f a Prima facie case is made out, the presunption is
destroyed and the Governnent has the burden of going forward
with the evidence.” 1d. (quoting sane).

In this case, Custons’s classification of the fabric
as power-looned and the test Custons used to arrive at that
determ nati on were both presuned to be correct. The Federa
Circuit found that Custons’s presunption of correctness had
been overconme, however, because “Libas’ [sic] argunent at
trial against the reliability of [Custons’s] test was
sufficient to rebut the statutory presunption of correctness
accorded Customs classifications.” Libas Il, 193 F.3d at 1366

n. 2.
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G ven this posture, the Federal Circuit found
wanting the Court’s determ nation that Custons’s
classification was correct. In the Federal Circuit’s view,
the Court relied solely on the results of Custons’s test,
filed as part of the official record, to conclude that the
fabric was power-|ooned, see id. at 1365, but “did not
ascertain whether, or explain why, the Custons test was
reliable according to appropriate standards.” 1d. at 1367.

To assess the reliability of Custons’s test, the
Federal Circuit stated that the Court should have enpl oyed the
standards articulated by the United States Suprenme Court in

Daubert v. ©Merrell Dow Pharnmaceuticals, Inc., 509 U S. 579

(1993). See Libas |1, 193 F. 3d at 1366-67. The Daubert

standards are: (1) whether a theory or technique, such as
Custonms’s test, has been tested; (2) whether it has been
subjected to peer review and publication; (3) its known or
potential rate of error; and (4) whether it is generally or

w dely accepted. See Daubert, 509 U. S. at 593-94.

| nportantly, the Federal Circuit counseled that the Daubert
st andards bear not only on whether evidence is adm ssible, but

al so on how much or how little weight the Court should accord
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such evidence.! See Libas 11, 193 F.3d at 1366.

In Iight of the Daubert standard, the Federal
Circuit found the record before it “insufficient . . . to nake
a determnation of . . . [the] reliability [of Custons’s test]
with any confidence,” and advised that “[f]urther evidentiary
hearings are probably called for.” Id. at 1369. |In accordance
with those instructions, the Court conducted a hearing to
assess the reliability of Custonms’s test.

At the hearing, defendant failed to establish that
its test satisfied any of the Daubert standards cited by the

Federal Circuit. And whil e the Daubert factors are not a

! The Court makes no judgnent as to whether the
Federal Circuit’s determ nation that Daubert bears on wei ght
as well as admissibility is limted to cases in which, as
here, the Court is acting as the trier of fact and the
evidence at issue is already part of the record. Cf. Exxon
Corp. v. United States, 45 Fed. Cl. 581, 682 n.206 (Fed. C.
1999) (internal citations omtted) (“Daubert and Kumho Tire
are, of course, concerned with the adm ssibility of expert
opi nion testinony under Federal Rule of Evidence 702. Here at
bar, in contrast, we address the sufficiency of expert opinion
testinmony already in the record . . . However, our application
of the Daubert standard of evidentiary reliability is
consistent with the *hard | ook’ doctrine, under which the
district courts have a duty to evaluate the reliability of
expert opinion testinmony, even after such testinony is in the
record, in order to determ ne whether the case should go to
the jury. Here at bar, sitting as the trier of fact, this
court thinks that it is clear beyond cavil that the Daubert
reliability standard may properly be taken into consideration
in evaluating the probative wei ght of expert opinion testinony
already in the record.”).
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“definitive checklist or test,” Daubert, 509 U S. at 593,
defendant also failed to denonstrate that its test bears any
other indicia of reliability.

According to Daubert, one of the “key question[s]”
the Court should consider is whether a theory or technique
“can be (and has been) tested.” 509 U S. at 593. Daubert
al so directs the Court to “consider the known or potenti al
rate of error” of a theory or technique. 1d. at 594. 1In this
case, defendant’s three expert witnesses stated that, in their
opi nion, Custons’s test was a reliable method for
di stingui shing between hand-| oonmed and power-| ooned fabric.
Def endant failed, however, to denonstrate that Custons’s test
(1) nmeasures what it purports to, and (2) does so within an
acceptable rate of error.

The Federal Circuit noted

that the reliability of the test has not

been established by the obvious and natural

met hod of doubl e-blind testing. That woul d

i nvol ve running the Custons test on fabric,

the source of which was known in sonme ot her

way, perhaps by direct observation, and

determ ni ng whether testers who thenselves

had no know edge of whether test sanples

were hand-loomed or power-looned could

reliably distinguish power-I|oomed fromhand-

| oomed fabric within a respectable rate of

error. Testing a methodology in this nmanner

woul d satisfy two of the Daubert factors,
verification and known error rate, and for
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this reason woul d enhance confidence in the
reliability of the test.

Id. at 1368. When asked by the Court whether Custons’s test
could be tested in the manner descri bed above, Dr. Irene Good,
a specialist in textile and fiber analysis and one of

def endant’ s experts, answered in the affirmative. Yet,

def endant presented no evidence that Custons’s test had ever
been tested in this manner.

In fact, Dr. Desiree Koslin, one of defendant’s
experts fromthe trial proceedings, testified that she had
tested Custons’s test. Yet, prior to applying Custons’s test
to a given piece of fabric, she knew in advance whet her that
fabric was hand-1ooned or power-loonmed. Because she was not
“blind” to the correct answer, the Court attaches | ess wei ght
to Dr. Koslin's testinony that Custons’s test is a reliable
met hod for distinguishing between hand-| oomed and power-1| ooned

fabrics.?2 Cf. Ruffin v. Shaw Indus., Inc., 149 F.3d 294, 300

(4th Cir. 1998) (finding testinmony inadm ssible because, anong

ot her things, exam ner was not “blinded” to which mce were

2 Dr. Koslin also testified that her personal nethod
of exam nation “dovetails” with Custonms’s test. Notably,
however, Custons did not offer evidence that Dr. Koslin's
nmet hodol ogy has itself been tested for accuracy, i.e. that Dr.
Koslin is able to identify, w thout advance know edge of the
correct result, fabric as hand-| ooned or power-loomed wthin
an acceptable rate of error.
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control group nenbers and which were experinmental).

Mor eover, both Dr. Koslin and Ms. Mary Carrill o,
Textile Analyst at the United States Custons Laboratory and
one of defendant’s witnesses at the trial proceedings,
testified that Custons’s test was 100% f ool proof and thus had
an error rate of zero. M. Carrillo further testified that
Custons’s test is conpletely error-free because nultiple
anal ysts, each with years of experience and training, apply it
to each sanmple. M. Carrillo testified that in her
experience, Custonms’s test has never led to inconclusive
results, nor have anal ysts disagreed as to the origin of a
particul ar fabric.

The Court attaches little weight to Dr. Koslin and
Ms. Carrillo’ s testinmony on this point. First, little
credence can be accorded the wi tnesses’ belief that Custons’s
test is fool proof, when the accuracy of Custonms’s test has
never been neasured in any scientific way. Second, that
Cust onms anal ysts never reach different conclusions as to
whet her fabric is hand-1ooned or power-|oonmed is questionable
in light of the sane experts’ testinony that a nunmber of the
criteria in Custons’s test are “qualitative” or “subjective.”

| ndeed, Custons anal ysts nust use their judgnment to determ ne
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a number of criteria, such as whether cut fringe is “uniform?”
vari ation between areas is “mnimal,” yarn is “conplex,” and
knots are “mnimal.” See Def.’s Ex. 1. For the foregoing
reasons, Custons’s test fails to neet Daubert’s standards of
testability and error rate.

Under Daubert, “[w]i despread acceptance can be

an[other] inmportant factor in” assessing the reliability of a
t heory or technique. Daubert, 509 U.S. at 594. 1In an attenpt
to denonstrate such acceptance, defendant offered Exhibit 13,
a “Check-Sheet for ldentification of Handl oomItens.”
Def endant cl aimed that the “check-sheet” was used by the
Governnment of India (“GO”) to distinguish between hand-I| ooned
and power -1l ooned fabrics. Another exhibit purported to show
t he concordance between the “check-sheet” and Custons’s test.
See Def.’s Ex. 1.

Def endant was unable to authenticate the “check-

sheet,” however. Although the words “Governnment of India
(&0)” were handwritten at the top of the docunent, the
governnment witness testifying at the time, M. Richard
Crichton of the U S. Custonms Service, did not know who wrote

them The “check-sheet” was al so undated and unsi gned. G ven

its uncertain |lineage and defendant’s failure to offer an
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affidavit certifying that it was an accurate representation of
t he actual test used by the GO, the Court excluded the
“check-sheet.” See Fed. R Evid. 901 (requiring

aut hentication or identification).

Aside fromits attenpt to denonstrate the purported
simlarities between Custons’s test and the GO 's, defendant
did not offer evidence to show simlarities to any other test.
Upon exam nation, Dr. Koslin testified that countries other
than the United States and the GO, such as France, nust
di stingui sh between hand-| ooned and power-| ooned fabrics, yet
def endant did not submt a copy of the test used by any ot her
country. And other than the testinony of Dr. Koslin that the
met hodol ogy she uses and teaches is based on simlar factors,
defendant did not offer docunentation of a test used by any
ot her entity, such as a nuseum auction house, conservation
organi zation, private lab, or the Anerican Society for Testing
and Materials. In this way, defendant failed to denonstrate
that its test enjoyed w despread acceptance anpng ot her
countries and organi zati ons concerned with distinguishing
bet ween hand-1| oomed and power-| oomed goods.

Finally, defendant failed to show that its test has

been published and subjected to peer review. See Daubert, 509
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U.S. at 593. The Suprene Court acknow edged that “[s]one

propositions . . . are . . . of too limted interest to be
published,” id., and that “[i]t m ght not be surprising in a
particular case . . . that a claimmde by a scientific

wi t ness has never been the subject of peer review, for the
particul ar application at issue may never previously have

interested any scientist.” Kumho Tire Co., Ltd. v.

Carm chael, 526 U.S. 137, 151 (1999). It may well be that the

community concerned with distinguishing between hand-1| ooned
and power -l ooned fabrics is extrenely limted. Nonetheless,
the Court conmments on this factor because, while not

di spositive, “subm ssion to the scrutiny of the scientific
community is a conmponent of ‘good science,’” in part because it
increases the likelihood that substantive flaws in nmethodol ogy
will be detected.” Daubert, 509 U S. at 593.

According to Ms. Carrillo, Custons’s test has never
been published outside of the Custons Technical Bulletin.
Further, Ms. Carrillo was not aware of any publication that
di scussed Custons’s test, nor did she believe that it had been
t he subject of peer review. While Ms. Carrillo believed that
ot her | abs used tests simlar to that of Customs, she could

not point to peer review or publication of those tests. And
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while Dr. Koslin testified that she had tested Custons’s test,
she did not publish her results.

The bul k of the evidence presented by defendant at
trial focused on the test Custonms used to determ ne that the
fabric at issue was power-|oonmed. See Libas, 20 CIT at 1218-
20, 944 F. Supp. at 942-43. Upon reconsideration, Custons’s
test does not neet any of the Daubert factors, nor did
def endant point to any other indicia of reliability.
Therefore, the Court now accords the test little weight.

Apart from Custons’s test, defendant’s experts testified that,
in their opinion, the fabric was power-|oonmed. Their personal
met hodol ogi es for determ ning this, however, have thensel ves
never been tested, have no known error rate, have never been
publ i shed, and have never been subjected to peer review.

W thout reliable evidence, defendant fails to prove that the
fabric at issue was power-| ooned.

At the original trial, several of plaintiff’s
w t nesses offered conpelling testinony that, based on first-
hand experience, the fabric at issue was hand-| ooned.
Plaintiff’s main witness, Mary Jane Lel and, Professor Eneritus
at California State University at Long Beach, testified that

the fabric at issue is typical of fabric produced on a hand-
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powered fly shuttle loomin the Madras area of |ndia.
Prof essor Leland testified that she has observed “skilled
mast er weaver[s who] can |loom fabric by hand with results that
cannot be distinguished fromthose obtained by a machine
loom” Libas, 20 CIT at 1220, 944 F. Supp. at 942. Further,
M. S. Ponnuswany, partner in JLC International (“JLC') of
Madras, India, testified that JLC purchased the fabric at
issue fromtwo master weavers |ocated in Kovur, India. M.
Ponnuswany testified that he personally observed simlar
fabric being hand-1oomed in Kovur under the supervision of the
mast er weavers.

Because Custonms’s test does not neet the standards
for reliability, the weight of the evidence now supports the
conclusion that the fabric is hand-loomed. Accordingly, the

fabric shall be reliquidated under HTSUS 5208. 42. 10.

Ri chard W ol dberg
JUDGE
Dat ed: August 29, 2000
New Yor k, New YorKk.



