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agency record challenging various aspects of the United States
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(“Commerce”) final determnation, entitled Final Results of
Anti dunping Duty Adnministrative Review and Revocation in Part of
Antidunping Duty Oder on Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, From the People’'s Republic of
China (“Final Results”), 62 Fed. Reg. 6189 (Feb. 11, 1997).
Specifically, Transcom contends that Conmerce: (1) failed to
provi de notice to Transcom and Transcom s Hong Kong exporters as
required under 19 U S.C. 88 1675(a), 1677e(b)(1994) and 19 C.F.R
§ 353.22(a),(c) (1994); (2) unlawmfully resorted to punitive use of
best information available in determning the antidunping rate
applicable to Transconis entries from Transcomis Hong Kong
exporters in violation of 19 U S.C. 8 1675(a) and 19 C F.R 88
353. 22, 355.37; and (3) by doing so, deprived Transcomof its Fifth
Amendnent Due Process rights.
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OPI NI ON
TSOQUCALAS, Senior Judge: Plaintiff, Transcom, |nc.
(“Transconi), a United States corporation, noves pursuant to USCIT
R 56.2 for judgnent upon the agency record chall enging various
aspects of the United States Departnent of Commerce, International
Trade Adm nistration’s (“Comrerce”) final determ nation, entitled

Final Results of Antidunping Duty Admnistrative Review and

Revocation in Part of Antidunping Duty O der on Tapered Roller

'L & S Bearing Conpany has intervened in this action but
filed neither notion for judgnment upon the agency record nor
supporting brief.
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Bearings and Parts Thereof, Finished and Unfinished, From the

People’s Republic of China (“Final Results”), 62 Fed. Reg. 6189

(Feb. 11, 1997). Specifically, Transcom contends that Conmerce:
(1) failed to provide notice to Transcom and Transcom s Hong Kong
exporters as required under 19 U S. C. 88 1675(a), 1677e(b)(1994)
and 19 CF.R 8 353.22(a),(c) (1994); (2) unlawfully resorted to
punitive use of best information available in determning the
antidunping rate applicable to Transconis entries from Transcomni s
Hong Kong exporters in violation of 19 U S.C. § 1675(a) and 19
C.F.R 8 353.22, 355.37; and (3) by doing so, deprived Transcom of

its Fifth Amendnent Due Process rights.

BACKGROUND
This case concerns the seventh adm nistrative review of the
antidunping duty order on tapered roller bearings (“TRBs”) and
parts thereof, finished and unfinished, inported fromthe People’s
Republic of China (“PRC') during the period of review (“POR)
covering June 1, 1993, through May 31, 1994. Commerce published

the prelimnary results on Septenber 26, 1995. See Prelimnary

Results of Antidunping Administrative Review on Tapered Roller

Bearings and Parts Thereof, Finished and Unfinished, From the
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People’s Republic of China (“Prelimnary Results”), 60 Fed. Reg.

49, 572. Commerce published Final Results on February 11, 1997.

See 62 Fed. Reg. 6189.

Since this admnistrative reviewwas initiated before Decenber
31, 1994, the applicable statutory provisions are those that
existed prior to January 1, 1995, the effective date of the
anendnent s made by the Uruguay Round Agreenents Act (“URAA’), Pub.

L. No. 103-465, 108 Stat. 4809 (1994) (effective Jan. 1, 1995).

JURI SDI CTI ON

The Court has jurisdiction over this matter pursuant to 19

U S.C § 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994).

STANDARD OF REVI EW
In reviewing a challenge to Commerce’s final determnation in
an antidunping admnistrative review, the Court wll uphold
Commerce’s determination unless it is “unsupported by substanti al
evi dence on the record, or otherw se not in accordance with [aw ”

19 U.S.C. & 1516a(b)(1)(B)(i) (1994).
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Substantial Evi dence Test
Substantial evidence is “nore than a nere scintilla. It means
such relevant evidence as a reasonable mnd mght accept as

adequate to support a conclusion.” Universal Canera Corp. v. NLRB,

340 U.S. 474, 477 (1951) (quoting Consolidated Edi son Co. v. NLRB,

305 U. S 197, 229 (1938)). Substantial evidence “is sonething | ess
than the wei ght of the evidence, and the possibility of drawi ng two
i nconsi stent conclusions from the evidence does not prevent an
adm ni strative agency’s finding frombei ng supported by substanti al

evidence.” Consolo v. Federal Maritine Commin, 383 U S. 607, 620

(1966) (citations omtted). Moreover, “[t]he court may not
substitute its judgnment for that of the [agency] when the choice is
‘between two fairly conflicting views, even though the court would
justifiably have nade a different choice had the natter been before

it de novo.’” Anerican Spring Wre Corp. v. United States, 8 CI T

20, 22, 590 F. Supp. 1273, 1276 (1984) (quoting Penntech Papers,

Inc. v. NLRB, 706 F.2d 18, 22-23 (1st G r. 1983) (quoting, in turn,

Uni versal Canera, 340 U. S. at 488)).

1. Chevron Two-Step Anal ysis

To det er m ne whet her Cormerce’ s i nterpretati on and application
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of the antidunping statute is “in accordance with law,” the Court

must undertake the two-step anal ysis prescribed by Chevron U.S. A

Inc. v. Natural Resources Defense Council, lInc., 467 U S. 837

(1984). Under the first step, the Court reviews Commerce’s
construction of a statutory provision to determ ne whether
“Congress has directly spoken to the precise question at issue.”
Id. at 842. “To ascertain whether Congress had an intention on the
preci se question at issue, [the Court] enploy[s] the ‘traditional

tools of statutory construction.’” Tinex V.1., Inc. v. United

States, 157 F.3d 879, 882 (Fed. Cir. 1998) (citing Chevron, 467
US at 843 n.9). “The first and forenpst ‘tool’ to be used is the
statute’s text, giving it its plain neaning. Because a statute’s
text is Congress’s final expression of its intent, if the text
answers the question, that is the end of the matter.” 1d.
(citations omtted). Beyond the statute’'s text, the tools of
statutory construction “include the statute’s structure, canons of
statutory construction, and legislative history.” 1d. (citations

omtted); but see Floral Trade Council v. United States, 23 CT

., n.6, 41 F. Supp. 2d 319, 323 n.6 (1999) (noting that “[n]ot

all rules of statutory construction rise to the |level of a canon,

however”) (citation omtted).



Court No. 97-02-00248 Page 7

If, after enploying the first prong of Chevron, the Court
determ nes that the statute is silent or anbi guous with respect to
the specific issue, the question for the Court becones whether
Comrerce’s construction of the statute is permssible. See
Chevron, 467 U.S. at 843. Essentially, thisis aninquiry into the

reasonabl eness of Commerce’s interpretation. See Fujitsu Gen. Ltd.

v. United States, 88 F.3d 1034, 1038 (Fed. Cir. 1996). Provided

Commerce has acted rationally, the Court may not substitute its

judgnent for the agency’'s. See IPSCO Inc. v. United States, 965

F.2d 1056, 1061 (Fed. Gir. 1992); see also Koyo Seiko Co. v. United

States, 36 F.3d 1565, 1570 (Fed. G r. 1994) (holding that “a court
must defer to an agency’s reasonable interpretation of a statute
even if the court mght have preferred another”). The “[Clourt
Wi ll sustainthe determinationif it is reasonabl e and supported by
the record as a whol e, including whatever fairly detracts fromthe

substantiality of the evidence.” Negev Phosphates, Ltd. v. United

States Dep’'t of Commerce, 12 CI T 1074, 1077, 699 F. Supp. 938, 942
(1988) (citations omtted). In determning whether Commerce’s
interpretation is reasonable, the Court considers the follow ng
non-exclusive list of factors: the express terns of the provisions

at issue, the objectives of those provisions and the objectives of
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the anti dunpi ng schene as a whole. See M tsubishi Heavy |Indus. v.

United States, 22 CIT ___, , 15 F. Supp. 2d 807, 813 (1998).

[11. Southern Cal. Edison Co. Analysis

I f the | anguage of a regulation validly inplenmented under the
Chevron test speaks unanbi guously to the i ssue at hand, the precise

letter of this regulation must be foll owed. See Christensen v.

Harris County, 120 S. C. 1655, 1663 (2000). O herwi se, the

Court’s deference to a contrary agency position would “permt the
agency, under the guise of interpreting a regulation, to create de

facto a new regulation.” [d.

Conversely, an agency's interpretation of its own regulation
is entitled to deference when the |anguage of the regulation is
anbi guous or the regulation is silent about the i ssue at hand. See

id. (citing Auer v. Robbins, 519 U S. 452 (1997)). Def er ence,

however, is proper only if the agency’'s interpretation is
reasonable. “[Aln agency’s interpretation of its own regulations
nmust be given effect ‘so long as the interpretation sensibly

conforms to the purpose and wordi ng of the regul ati ons. Sout hern

Cal. Edison Co. v. United States, 226 F.3d 1349, 1356 (Fed. Cir.

2000) (quoting Martin v. Occupational Safety and Health Review
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Commin, 499 U S 144, 150 (1991)). The Court’s deference is
particul arly appropriate when
the agency is applying its regulations to a conplex or

changi ng ci rcunst ance, thus requiring the agency to bring

to bear its wunique expertise and policy-nmaking
prerogatives. Wien . . . judicial deference is [proper],
a court nmust accept t he agency's reasonabl e
interpretation of a regulation, even if there may be
ot her reasonable interpretations to which the regul ation
is susceptible, and even if the court would have
preferred an alternative interpretation.

ld. at 1357 (internal citations omtted).

DI SCUSSI ON
Proper and Sufficient Notice
A. Background

This case concerns Commerce’s procedure for conducting an
admnistrative review and inposing antidunping duties. The
procedure involves four steps: (1) Conmerce publishes a notice of
Qpportunity to Request an Administrative Review for the POR at
i ssue; (2) upon receipt of such request, Conmerce publishes a
notice of Initiation of an Adm nistrative Review in the Federa
Regi ster; (3) Comrerce, in order to obtain pertinent information,
distributes or makes avail able questionnaires to those entities

Commerce designated in the notice of Initiation; and (4) on the



Court No. 97-02-00248 Page 10

basis of the information gathered, Commerce determnes the

antidunping duty rates applicable to each entry or type of entries

and publishes these determinations in the Federal Register. See
generally, 19 U.S.C. §8 1675(a); 19 C F. R 88 353.22, 353.31, 355.31
(1994).

On June 7, 1994, in accordance with 19 CF.R § 353.22
Commerce published a notice of Opportunity to Request an
Adm nistrative Review for the 1993-94 POR of TRBs from the PRC

See Opportunity to Request Administrative Review of Antidunpi ng or

Countervailing Duty Order, Finding, or Suspended | nvestigation, 59

Fed. Reg. 29,411. In response, on June 30, 1994, The Ti nken
Conmpany (“Tinken”) requested a review of one hundred and one
conpani es known to Tinken to be sources of TRBs and, in addition,
requested a review of “all nerchandi se covered by the order, from
what ever source.” See Def.’s Mem Qop’'n Pl.’s Mt. J. Agency R
(“Def.’”s Mem”) at 4 (citing to P.D. 1, Fi. 1, Fr. 1, 3-12). The
list of one hundred and one conpanies did not include Gol dhil

| nt er nat i onal Trading & Services Co. and Direct Sour ce
International (collectively *“Transconmis Hong Kong exporters”),
entities that were Hong Kong nationals exporting TRBs fromthe PRC

for Transcom a United States inporter. See id. at 8.
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On July 26, 1994, Conmmerce i nfornmed t he PRC gover nnent and t he
PRC M nistry of Foreign Trade and Econom ¢ Cooperation (“MOFTEC")
about the i npendi ng adm ni strative reviewand requested i nfornmation

concerni ng all conpanies, including third-party exporters, that

exported’ TRBs fromthe PRC.” [d. at 5 (citing to P.D. 4,

Fi. 1, Fr. 34) (enphasis supplied); see also Prelimnary Results,

60 Fed. Reg. at 49,572.

On August 24, 1994, Commerce initiated the review at issue,
naming in the notice of Initiation the one hundred and one
conpani es identified by Tinken, thus omtting Transcom s Hong Kong

exporters. See Initiation of Antidunping Duty Administrative

Reviews and Requests for Revocation in Part (“Notice of

Initiation”), 59 Fed. Reg. 43,537. The Notice of Initiation also

provided that “[a]l|l other exporters of tapered roller bearings are

conditionally covered by this review.” 1d. at 43,539.

On Decenber 5, 1994, Commerce sent a copy of the Notice of
Initiation and the questionnaires to the PRC s Secretary General of
t he Basi ¢ Machi nery Division of the Chanber of Conmerce for |nport
and Export of Machi nery and El ectronics (“Machinery Division”), the

contact entity suggested by MOFTEC. See Def.’s Mem at 5 (citing
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to P.D. 4, F. 1, Fr. 34). Commerce directed the Machinery
Division to send the questionnaires to all conpanies naned in the
I i st and indicated that the information sought in the
guestionnaires may be required from exporters not specifically

listed in the Notice of Initiation.? See Def.’s Mem at 6 (citing

to P.D. 17, Fi. 2, Fr. 31).

On Sept enber 26, 1995, after the tinme period to answer the
questionnaires had expired, Commerce published the results of its

prelimnary review See Prelimnary Results, 60 Fed. Reg. 49,572.

Subsequently, Transcom appeared and identified its Hong Kong
exporters as resellers of TRBs fromthe PRC. See Def.’s Mem at 8.

On February 11, 1997, Conmerce published the Final Results, and the

determ nati ons nmade t herei n unfavorably affected Transcom s entries

fromits Hong Kong exporters. See 62 Fed. Reg. at 6189, 6211-13.

2 Commerce informed the Machinery Division that Commerce
woul d, in addition, personally present the questionnaires to the
menbers of the Machinery Division. See Def.’s Mem at 6-7 (citing
to P.D. 16, Fi. 2, Frs. 25-30). The presentation took place in
Beijing on Decenber 7-9, 1994, and was attended by ten out of one
hundred and one respondents naned on the Notice of Initiation and
one vol untary respondent, Xi angfan International Trade Corp., that
was not named in the list. See Prelimnary Results, 60 Fed. Reg.
at 49,572.
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B. Contentions of the Parties

Transcom contends that under 19 U S.C. §8 1675(a) and 19
C.F.R 8 353.22 Commerce | acked authority to review and i npose the
resulting determ nations upon entries of any conpany other than

those identified by name in the Notice of Initiation. See Pl.’s

Br. Supp. Mot. J. Agency R (“Pl.’ s Br.”) at 13-16; Pl.’s Reply Br.
Supp. Mot. J. Agency R (“Pl.’s Reply Br.”) at 4, 6. Transcom
argues that the statutory and regul atory | anguage requi res Comrer ce
to provide exporters and their United States inporters wth
i ndi vidual notice in order to properly subject the entries in which
these parties my have an interest to Comerce s review

determ nations. See Pl.’'s Br. at 15-16.

Transcom further points out that Commerce had a practice of
personal ly identifying each exporter subject to review by nane.
See id. at 18. In addition, Transcom asserts that its Hong Kong
exporters were automatically entitled to receive individual notices
because they were nationals of a market econony. See id. at 21-23,
32. Transcom concl udes that the |anguage Comrerce used in its

Notice of Initiation failed to provide Transcomand its Hong Kong

exporters wth adequate notice that their interests my be

affected. See id. at 3-4, 32.
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Comrerce argues that it: (1) was obligated to provide notice
only to “respondents” determ nable under the “first to know test,”
here, the PRC suppliers to Transconmis Hong Kong exporters; (2)

could not have provided better notice because it had no
i ndependent source of information on Chinese TRB exporters
superior to the industry information possessed by Tinken”; and (3)
provi ded the maxi num anount of notice available to the trade
comunity by (a) issuing a statenent in the Federal Register that
“[a]l'l other exporters of tapered roller bearings are conditionally
covered by this review; (b) contacting the PRC governnment with an
inplicit request to identify third-country exporters; and (c)

traveling to Beijing to present the questionnaires to the nenbers

of the Machinery Division. Def.’s Mem at 15-17, 43-45.

Ti mken agrees with Commerce’s contention that the |anguage

“Ia]ll other exporters of tapered roller bearings are conditionally

covered by this review included in the Notice of Initiation
provi ded Transcomand its Hong Kong exporters with adequate notice
that Transcom s entries were subject to the review. See Tinken' s
Resp. Opp’'n Pl.’s Mdt. J. Agency R (“Tinken's Resp.”) at 9-12.
Ti nken al so points out that neither the statute nor the regul ation

requires Coomerce to limt an admnistrative reviewto specifically
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identified exporters only. See Tinken's Resp. at 14-19 (citing to

19 U.S.C. 88§ 1675(a), 1677e(b); 19 C.F.R § 353.22(a), (c)).

C. Anal ysi s

The Court’s analysis begins with an examnation of the
relevant statutory and regulatory provisions. The applicable
statute does not expressly designate the parties to whomnotice is
due. Section 1675(a)(1) only provides that a review can be
conducted “after publication of notice of such review in the

Federal Register . . . .” 19 U S.C. § 1675(a)(1).

Because the |anguage of the statute does not address the
i ssue, the Court turns to the legislative history of § 1675(a) (1)

to determ ne whether Congress has “directly addressed the precise

guestion at issue.” Chevron, 467 U. S. at 843; see Suranerica de

Al eaciones Lam nadas, C. A. v. United States, 966 F.2d 660, 667

(Fed. GCir. 1992). The extensive legislative history of §
1675(a) (1), however, does not indicate that Congress addressed the

i ssue of individual notice. See generally, Omibus Trade and

Conpetitiveness Act of 1988, Pub. L. No. 100-418 (codified as 19
U S C 8§ 2901 (1994)); Trade and Tariff Act of 1984, Pub. L. No.

98-573 (codified as 19 U S. C. 8§ 1675); Trade Agreenents Act of
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1979, Pub. L. No. 96-39 (codified as 19 U S.C. § 2501 (1994)).

In situations where Congress has not provided cl ear guidance
on an issue, Chevron requires the Court to defer to Comerce’s
interpretation of 19 US C 8§ 1675(a)(l1l) so long as this

interpretation is reasonable. See Chevron, 467 U S. at 845; Koyo

Seiko Co., 36 F.3d at 1570. This Court, therefore, turns to the

| anguage of a regul ati on i npl enent ed under the statutory mandate of

19 U.S.C. § 1675(a)(1).

The regul ati on provides only that the notice of “Initiation of
Antidunping Duty Adm nistrative Review nust be published in the
Federal Register “[a]fter receipt of a tinmely request . . . or on
[ Commerce’s] own initiative when appropriate . . . .” 19 CF.R 8§
353.22(c)(1). An acconpanyi ng regul ati on mandates that a notice of
initiation nust include the followng: “[a] description of the
nmerchandise . . .; [t]he nane of the hone market country . . . ;
and [a] sunmary of the available information that would, if
accurate, support the inmposition of antidunping duties.” 19 C.F. R

353. 11(a) (2) (1994).

Both regulations, 19 C.F.R 8§ 353.22(c)(1) and 19 C F. R

353.11(a)(2), are reasonable inplenentations of 19 US. C 8§
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1675(a) (1) and warrant this Court’s deference. See Chevron, 467

US at 845; Koyo Seiko Co., 36 F.3d at 1570. In fact, the

| anguage of 19 C F. R 8 353.22(c)(1) is greatly simlar to that of
19 U S.C. 8§ 1675(a)(1) and 19 CF. R 8§ 353.11(a)(2) is a typical
notice provision,® a legitimte nechanism effectuating the
statutory nmndate. See 19 U S.C § 1675(a)(1l), 19 CF.R 88

353.11(a)(2), 353.22(c)(1).

Nei t her regqgul ati on, however, states whether Commerce itself
nmust identify an exporter by nane in the notice of initiation of
review in order to make the entries of nerchandi se obtained from
this exporter subject to the results of the review  Thus, this
Court needs to exam ne whether the |anguage of these regul ations
was reasonably interpreted and applied by Comrerce in the instant

case. See Southern Cal. Edison Co., 226 F.3d at 1356. The two

issues arising fromthe contentions set forth above are: (1) to
whom is the notice due; and (2) whether the particul ar | anguage

enpl oyed by Conmerce constituted adequate noti ce.

3 The regul ation nakes a typical requirenment to describe and
designate the location of the subject nmatter of the review and
provi de an aggrieved party wth an opportunity to offer contrary
evidence. See 19 CF.R 8§ 353.11(a)(2); cf. DavipD. SIEGEL, NEWYORK
PrRACTICE 82 (3d ed. 1999) (noting that “[c]ase |aw suggests
that not nuch is needed to qualify . . . as notice”).
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1. Parties to Whom Notice |Is Due

The lack of express statutory or regulatory guidelines
regarding who is a proper respondent for the purpose of notice

pronpts creative interpretations by both Transcom and Comrer ce.

Commerce initially states that if an antidunping duty order
covers a product from a nonmarket econony (“NME’), |ike the PRC,
“all exporters of the subject nmerchandi se and the PRC governnent
are the proper respondents” for the purpose of receiving notice.
Def.’s Mem at 17 (enphasis supplied). Fromthis sinple and clear
statenent, Commerce leaps to the “first to know test which it
presents as “a solid analytical construct for determ ning whether
the NME supplier or a third-country reseller is the proper
respondent.” 1d. The “first to know test, as Comrerce expl ains,

is a step in the antidunping duty conputation. ld. at 17-18

(citing to Ferrovanadium and Nitrided Vanadium From the Russian

Federation, 60 Fed. Reg. 27,957 (May 26, 1995); Fuel Ethanol From

Brazil, 51 Fed. Reg. 5572 (Feb. 14, 1986); and Certain Stainless

Steel Sheet and Strip Products From the Federal Republic of
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Germany, 48 Fed. Reg. 20,459 (May 6, 1983)).*4 Commerce’s logic
escapes this Court. Conmerce does not adequately explain howthe

calculation of an antidunping duty rate, that is, the anpunt of

noney to be paid by an inporter for an entry of merchandi se that
coul d pass through the hands of many resellers, including NMVE as
wel | as nmarket econony resellers, could reveal the identity of the

proper producer or reseller Commerce ought to notify.

Di sregarding this incongruity, Commerce concludes that only
where “evidence indicates that areseller . . . directs the sale of
the subject nmerchandise to the United States, Comrerce [regards]
that reseller . . . as the proper respondent” for the purpose of
receiving notice. Def.’s Mem at 17. Taking this proposition to
its logical conclusion, Commerce would need to receive evidence

froma reseller or a third party that the reseller is the “proper

* The test turns on which entity in the chain of exportation
has “the know edge that the nerchandise [is] destined for the
United States.” Def.’s Mem at 18. The answer is determ ned for
t he purpose of assessnent of less than fair value (“LTFV'). 1d.
Each of the decisions cited by Conmerce, accordi ngly, addresses the
i ssue of LTFV assessnent, the conputation fornula. Conputation of
LTFV sal es invol ves three steps: (1) cal culation of the U S. narket
price; (2) calculation of the foreign nmarket value; and (3)

calculation of the difference between these two anounts. See
generally, 19 U S.C. 88 1677, 1677b (1994); 19 C F.R 88 353.41,

353. 46 (1994).



Court No. 97-02-00248 Page 20

respondent” in order to notify that very reseller. Qobviously, the
proposition of getting evidence froma reseller in order to notify
this reseller about its obligation to supply the very evidence on
the basis of which the reseller has to be notified is circular.
The alternative scenario of getting evidence froma third party in
order to notify a reseller who is the “proper respondent” suggests
a fatuous regi ne where, in NVE cases,® the follow ng woul d occur:
(1) Commerce would be allowed to notify an “inproper” entity in the
chain of exportation with a hope that this notified inproper
entity, although not threatened with any potential | oss because of
its “inproper” status, would sonehow readily possess all the
necessary and correct evidence; (2) this inproper entity woul d t ake
pains to submt this evidence and notify Conmerce to i ssue anot her
notice to the “proper” entity; (3) this “proper” entity would
meani ngfully respond; and (4) this whole chain of events would

happen within the limted tinme allocated under the regul ations.®

® Neither party contests that “[i]f the admnistrative
review[] ha[s] been for products froma market econony country, the
scope of the review[] would have been limted to those exporters
naned in the notices of initiation.” Transcom Inc. v. United
States, 182 F.3d 876, 881 (Fed. G r. 1999).

® Commerce nmust receive all responses from the “proper”
respondents within the maxi num of 180 days. See 19 CF.R 8§
353.31(a) (1) (ii).
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Clearly, the Court cannot enbrace the interpretation proposed
by Conmerce. The regime Conmerce contenplated woul d run afoul of
the statutory mandate of 19 U S C 8§ 1675(a)(1l) and the logic
behi nd regul atory | anguage of 19 C.F. R 8 353.22(c). It would al so

vi ol ate the reasonabl eness tests posed by Southern Cal. Edison Co.

and the second prong of Chevron. See Chevron, 467 U.S. at 845;

Auer v. Robbins, 519 U S. 461; Southern Cal. Edison Co., 226 F.3d

at 1356.

Transcomis reading of the regulatory |anguage is equally

unper suasi ve. Specifically, Transcom relies on 19 CF.R 8§
353.22(a) which provides that “an interested party . . . nmay
request in witing . . . [an] admnistrative review of specified

i ndi vidual producers or resellers covered by an order

Pl.”s Br. at 13 (enphasis in the brief). Transcom concl udes that
this | anguage obligates Commerce to identify every producer or
reseller by nane. |d. at 13-14. Transcommi sreads the regul ation.
Section 353.22(a) applies to the request for review of the

“interested party” (here, Tinken’); it does not provide that

" I ndeed Commerce’s attenpt to explain the lack of notice to
Transcom s Hong Kong exporters by quoting Tinken's request for a
review of “all merchandi se covered by the order, from whatever

(conti nued. . .)
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Comrerce nmust simlarly specify the nanmes of individual resellers

in its Notice of Initiation in order for the resulting

adm nistrative review to cover entries of nerchandi se purchased

fromthese resellers. See generally, 19 CF. R § 353.22(a).

In support of its proposition Transcom cites Federal -Mgqgul

Corp. v. United States, 17 CIT 442, 822 F. Supp. 782 (1993) and 19

CFR & 353.22(c). See Pl.’s Br. at 13-14, 16. These
authorities, however, do not support Transconis assertion.

Federal -Mogqul addresses a different issue, the assessnent of

conpani es never reviewed; the case does not exam ne the situation
where conpanies are reviewed under a notice of questionable

adequacy. See generally, 17 CIT 442, 822 F. Supp. 782. Section

(...continued)

source,” in addition to those entities Tinken specifically
identified, cannot succeed. Def.’s Mem at 3, 43-44. The
generalized | anguage in Tinken's request clearly contradicts the
requi renent for “specified individual” identification posed by 19

C.F.R 8 353.22(a). As Transcom correctly points out, “Comerce
has no obligation to do a donmestic industry’'s honework in
identifying specified foreign producers and resellers in a review
request.” Pl.’s Reply Br. at 8 (citing to Floral Trade Council v.
United States, 17 C T 1417 (1993)). The shortcom ngs of Tinken's
request are, however, irrelevant to the i ssue of Conmerce’s Notice
of Initiation and Transcom is not warranted in its effort to
interpret the | anguage of Floral Council as placing the burden on
Comrerce to identify those exporters the donestic industry failed
to nane.
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353.22(c) simlarly does not | end support to Transcom s contenti on.
The regulation nmerely provides that Commerce  must send
questionnaires to appropriate interested parties. See 19 CF.R 8§
353.22(c)(2). Nowhere does the regulation define “appropriate”
parties as producers or resellers that are individually naned. See

generally, 19 C.F. R § 353.22.

Finally, Transcomcl ains that Comrerce “coul d have identified

all other suppliers of TRBs from the PRC and naned them in the

Notice of Initiation in order to better fulfill the

requirenment of 19 CF. R § 353.22. Pl.’s Br. at 15 (enphasis
supplied); see Pl.’s Reply Br. at 9. Transcom ignores the fact
that Commerce had no i ndependent source of information on Chinese
TRB exporters superior to the industry information possessed by
Ti nken. See Def.’s Mem at 15-17, 43-35. Transcom simlarly
i gnores Commerce’s contacts with MOFTEC and t he Machi nery Divi sion
and Commerce’s distribution of questionnaires in Beijing, all of
whi ch constituted an adequate bona fide effort on the part of
Comrerce to identify other exporters of TRBs fromthe PRC. See id.

at b.

Wil e realizing the enornous inportance of adequate noti ce,
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the Court refuses to enbrace the onerous regulatory reginme
suggested by Transcom Under Transcom s interpretation, Comrerce
woul d be forced to go through every invoice involved in the chain
of distribution of every piece of nmerchandise that enters the
United States in an effort to identify and personally nanme each
producer as well as each internediate reseller prior to issuing a
notice of initiation. The notice requirenent nust be bal anced
agai nst practical considerations. “[ T] he reasonabl eness of the
notice provided nust be tested with reference to the existence of
‘feasible and customary' alternatives and supplenents to the form

of notice chosen.” Geene v. Lindsey, 456 U S. 444, 454 (1982)

(citations omtted).

Commerce is not “required to give personal notice to [each and
every] party that could be affected by an admi nistrative review
and is “free to choose a variety of nmeans to give reasonabl e notice

[as | ong as Commrerce] provide[s] some formof notice that the
adm nistrative review may result in an increase in the inporter’s

liability Transcom Inc. v. United States (“Transcom

CAFC’), 182 F.3d 876, 882, 884 (Fed. Gir. 1999) (enphasis

suppl i ed) .
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The Court concludes that while it was Comerce’'s basic
responsibility to provi de adequate notice to all parties that could
potentially be affected by the review, Commerce was not obligated
to list these parties by nanme in order to satisfy the notice
requi renents posed by 19 U S C 8§ 1675(a)(l) and 19 CF.R 8§

353. 22(¢) .

2. Adequacy of the Language Enpl oyed

Havi ng established that Commerce was not under an obligation
to provide individual notice, the Court now turns to the question
whet her the particular |anguage Conmerce chose to enploy in the

Notice of Initiation provided Transcomand its Hong Kong exporters

wi t h adequate noti ce.

In addition to listing the one hundred and one conpanies

subject to the review, the Notice of Initiation provided that

“Ia]ll other exporters of tapered roller bearings are conditionally

covered by this review.” Notice of Initiation, 59 Fed. Reg. at

43,539. Transcom contends that this |anguage was inadequate to
provi de proper notice because Commerce was required to identify
Transcomi s Hong Kong exporters, nationals of a market econony, by

nane in the Notice of Initiation. See Pl.’s Br. at 21-23. This is
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i ncorrect.

Nei t her the statute nor the regulation actually requires the
review to cover only the conpanies “specifically” listed in the

Notice of Initiation. See generally, 19 U S.C § 1675(a); 19

C.F.R § 353.22. Comrerce’s practice only dictates that “the

admnistrative reviews . . . for products from a market econony
country . . . [are] limted to those exporters [specifically] named
in the notices of initiation. . . . [Tlhe case is different

[ however, and the rule does not apply to products from nonmarket
econony countries such as the People’s Republic of China.”

Transcom CAFC, 182 F.3d at 881 (enphasis supplied).

Transcom failed to distinguish between the country of
nationality of its exporters and the country of origin of its
inmported product. In the case at hand, the nerchandi se at issue
was a product of the PRC, a nonmarket econony. Commerce’s practice
with regard to market econony products—the practice of limting
the scope of adm nistrative reviews to the exporters identified by

nane in the Notice of Initiation--was, therefore, inapplicable.

Al ternatively, Transcomal |l eges that Commerce’ s statenent that

“Ia]ll other exporters of tapered roller bearings are conditionally
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covered by this review was “actively m sl eading” because it failed
to indicate that the exporters that were not personally identified

in the Notice of Initiation could neverthel ess be subject to the

review, and the statenent did “not fulfill the notice requirenent
contained in the regulations.” Pl.’s Br. at 3, 15, 19. The Court
di sagr ees. “What the statutory and regulatory notification
provisions require is that any reasonably i nformed party shoul d be
able to determne, fromthe published notice of initiation read in
light of announced . . . policy, whether particular entries in
which it has an interest may be affected by the adm nistrative

review ” Transcom CAFC, 182 F.3d at 882-83 (enphasis supplied).

Transcom maintains that it was unaware of Conmerce’s new
policy of including the entities identified by an all-enconpassi ng
definition into the scope of Commerce’s review. See Pl.’s Br. at
13. Transcomall eges that, in viewof Conmerce’s prior practice of
personally identifying all covered exporters in its notices of
initiation, Transcom could not have been aware of Conmerce’ s new

policy.® See Pl.’s Reply Br. at 10-13.

8 Transcom successfully challenged the antidunping duties
assessed against Transcom by Conmerce at the conclusion of the
fourth, fifth and sixth adm nistrative reviews (covering the period

(conti nued. . .)
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Transcomi s position is without nerit. As a prom nent nenber
of the industry, Transcomwas aware and was expected to nake itself

aware of publications in the Federal Register. See, e.qg., id. at

11 (neticul ously observing that an indication of Commerce s new
policy appeared in a docunent filed on March 25, 1995, but was
reflected in the Federal Register only on February 27, 1996).

After reading the Notice of Initiationin the Federal Register and

encountering the unfamliar statenent that “[a]ll other exporters
of tapered roller bearings are conditionally covered by this

review,” Transcom a seasoned inporter of the nerchandi se at issue

8. ..continued)

from1990-93). See Transcom CAFC, 182 F.3d 877. The chal |l enge was
based on Commerce’s failure to include the nanes of Transconis
exporters in the list of entities specifically identified in
Commerce’s notices of initiation of those reviews and Conmerce’s
attenpt to subject the entries from these unnaned exporters to
upward assessnent of duties. See id. at 877-78. The prelimnary
determ nations of the fourth, fifth and sixth admnistrative
reviews were published on August 25, 1995, and they stated that
“for other non-PRC exporters of subject nmerchandi se fromthe PRC,
the cash deposit rate will be the rate applicable to the PRC
supplier of that exporter,” causing Transcomto appear and object.
Prelimnary Results of Antidunping Administrative Reviews on
Tapered Rol |l er Bearings and Parts Thereof, Finished and Unfi ni shed,
From the People’'s Republic of China, 60 Fed. Reg. 44,302; see
Transcom CAFC, 182 F. 3d at 878. Tinken argues that this statenent
put Transcom on notice that its Hong Kong exporters would be
subject to the review See Tinken's Resp. at 7-8. This court is
unconvi nced. The statenment put Transcom on notice of possible
applicable rates but was irrelevant to the issue of the scope of
Commerce’ s revi ew.
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fromthe particular country at issue, should have been aware that
the usual |anguage of notices of initiation had changed. The
new y-i ncl uded | anguage, the very fact of the change, put Transcom
on notice that Commerce’s policy could have changed and provi ded
Transcom with the information necessary to extrapolate the fact
that the “particular entries in which it has an interest may be

affected by the adm nistrative review” TranscomCAFC, 182 F. 3d at

882-83 (enphasis supplied).

Mor eover, as Tinken correctly points out, the Court of Appeals
for the Federal Circuit (“CAFC’) already indicated that the very
| anguage enpl oyed by Commerce woul d constitute sufficient notice.

The CAFC observed t hat

[If] Comerce [states] . . . in the notice[] of
initiation of admnistrative reviewf] of the tapered
roller bearing antidunping order that all unnaned

exporters of tapered roller bearings fromthe People’s
Republic of China are conditionally covered by the revi ew
.. . [, this statenent] would constitute sufficient
notice of the admnistrative review to the unnaned
exporters, and thus sufficient notice to the inporter of
t hose exporters’ goods [and] . . . satisfy the statutory
and reqgul atory notification requirenents. . . . [S]uch
statenment [woul d] go far beyond any notice, constructive
or otherwi se, given to the unnanmed exporters (and, by
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extension, to Transcom in this case.®

Id. at 882 (enphasis supplied).

This Court agrees. The statenent that “[a]ll other exporters
of tapered roller bearings are conditionally covered by this
review gave Transcom a seasoned inporter, nore than sufficient
constructive notice!® that the particular entries in which Transcom
had an interest could possibly be affected by the admnistrative

revi ew

Transcom and its exporters could have made an inquiry to

® Transcom alleges that Commerce’s actions, in addition to
being injurious to Transcom were “fundanentally prejudicial to
[ Transcom s] exporters” and “penalized these conpanies . . . [in a
way] inherently unfair, and grossly i nconpatible with the statute.”
Pl.”s Br. at 3-4, 31. Transconis Hong Kong exporters, however, are
not parties to this action and this Court shall not entertain any
clainms on their behalf.

10 Constructive notice is

informati on or know edge of a fact inputed by law to a
person . . . because he coul d have di scovered the fact by
proper diligence, and his situation was such as to cast
upon himthe duty of inquiringintoit. Every person who
has actual notice of circunstances sufficient to put a
prudent nman upon inquiry as to a particular fact, has
constructive notice of the fact itself in all cases in
whi ch, by prosecuting such inquiry, he m ght have | earned
such fact.

Constructive “notice” includes . . . inquiry notice.

BLACK' s LAw Di cTi ONARY 1062 (6t h ed. 1990).
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Commerce. They could have alerted their PRC producers or pronpted
them to attend the distribution of questionnaires in Beijing.
Transcomi s exporters coul d have obt ai ned a questi onnaire t hensel ves
and submtted it to Commerce, just |ike X angfan Internationa

Trade Corporation did. See Prelimnary Results, 60 Fed. Reg. at

49,572-73. Yet Transcom and its Hong Kong exporters did none of
t he above, choosing instead to conplacently wonder what the term
“conditionally covered” neans. See Pl.’s Br. at 18. Had Transcom
been in doubt about the neaning of the term it was but a phone

call away fromthe answer.

Transcom and its exporters’ refusal to act upon Commerce’s
noti ce cannot constitute evidence of unreasonableness of this
notice. In viewof the rapidly-changing world of gl obal trade and
Commerce’s |imted resources, Conmerce should be able to rely on
its “unique expertise and policy-nmaking prerogatives” by
designating parties subject to the reviewwith a collective term

See Southern Cal. Edison Co., 226 F.3d at 1357; Def.’s Mem at 43

(attesting to Conmerce’s inability to obtain personal information
about all potential exporters). Because Comrerce’s use of the
statenment that “[a]ll other exporters of tapered roller bearings

are conditionally covered by this review was a valid application
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of notice requirenent contained in the regulation to a conplex or

changi ng circunmstance, it should not be disturbed. See Southern

Cal. Edison Co., 226 F.3d at 1357.

This Court concludes that the collective, all-enconpassing
| anguage “[a]ll other exporters of tapered roller bearings are
conditionally covered by this review satisfied the requirenents
posed by the statutory nmandate of 19 U S.C. 8 1675(a)(1l) and the

regul atory | anguage of 19 C.F. R § 353.22(c).

[1. Application of Uncooperative Bl A
A Backgr ound
On Septenber 26, 1995, Commerce published the results of its

prelimnary review. See Prelimnary Results, 60 Fed. Reg. 49,572.

In Prelimnary Results, Conmerce determ ned a separate anti dunpi ng

duty rate for each of the conpanies that had responded to the
guesti onnai res. See id. at 49,573-74. In addition, Comrerce
stated its intention to apply the “best information avail able”
(“BIA”) rate to “those conpanies for which [Commerce] initiated a
review and which did not respond to the questionnaires.” |d. at

49, 575.
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I n its final determ nati on, Comrerce assigned the
“uncooperative BIA" rate of 25.56 percent (equal to the PRC rate)
toall the entries fromthe PRC exporters that failed to respond to
t he questi onnaires supplied by Conmerce and, therefore, were deened
not entitled to a separate rate because of their inability to

establish their independence fromthe PRC. See Final Results, 62

Fed. Reg. at 6208. |In addition, Conmerce assigned the “cooperative
Bl A" rate of 25.56 percent (equal to the “uncooperative BIA" rate)
to all the entries by those exporters who failed to establish their
i ndependence from the PRC by subnmitting responses containing
“deficiencies[,] . . . lack[ing in] supplier data and includ[ing]
significant errors . . . .7 See id. at 6210, 6214. Finally,
Comrerce stated that for entries fromthe “other non-PRC exporters

of subject nmerchandise from the PRC [, that is, the exporters

covered by the review that were neither supplied with the

guestionnaires nor participated on their own], the . . . rate wll
be the rate applicable to the PRC supplier of that exporter.” 1d.
at 6214.

B. Contentions of the Parties

Transcomcont ends t hat because neither its Hong Kong exporters
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nor their PRC suppliers were given notice, Comerce was precluded
from subjecting Transconis entries to the “punitive”(meaning
“uncooperative”) BlIA rate reserved for those entities that were
supplied with the questionnaires but neglected to respond. See
Pl.”s Br. at 27-28. In addition, Transcomargues that the entries
fromits Hong Kong exports should not be subject to the BIA rate
because: (1) the usage of BIA ensues fromthe concept of “state-
controlled enterprise”; and (2) Transconis Hong Kong exporters,
nationals of a nmarket econony, are inherently not subject to the

PRC governnent’s control. See id. at 21-23.

Commerce maintains that it acted in accordance with its
practice by initially presum ng that, in an NVE case, all producers

and exporters are part of a single state-controlled enterprise.

11 Under the “state-controlled enterprise” concept, conpanies
subject to the review are required to show their independence from
the state-controlled enterprise in order to receive a separate
antidunping duty rate. See Transcom CAFC, 182 F.3d at 878-79. |If
all conmpanies covered by the review succeed in proving their
i ndependence from the state-controlled enterprise, each of these
conpanies is accorded a separate treatnent, and the state-
controlled enterprise is consequently deened excluded from the
review. 1d. Conversely, if some conpanies included in the review
fail to establish their independence, Commerce concludes that the
state-controlled enterprise is covered by the review, and those
conpanies that fail to prove their independence receive a single
rate of the state-controlled enterprise. [d.




Court No. 97-02-00248 Page 35

See Final Results, 62 Fed Reg. at 6212. |If the state-controlled

enterprise fails to cooperate, Commerce establishes the rate
applicable to conpani es deened to be part of the state-controlled
enterprise, in the instant case, the PRC rate, using uncooperative
Bl A See id. Commerce points out that “the Act mandates
application of BIA for such conpani es because they were properly
included in the review and [through the inaction of the state-
controlled enterprise] did not respond to [ Conmerce’s] request for

information.” 1d.

Commerce further asserts that the exporters notified w thout
individual identification were obliged to denonstrate their
i ndependence fromthe state-controlled enterprise in the very sane
fashion as the exporters individually nanmed in the Notice of
Initiation or would risk being considered a part of the state-
controlled enterprise, that is, deened ineligible for separate
treatnent and assigned that enterprise’s single rate. See Def.’s

Mem at 27.

Ti mken argues that Comrerce was entitled to resort to BIAin
determining the rate for exporters not individually named in the

Notice of Initiation because Cormerce contacted t he PRC gover nnent,
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provided it with the questionnaires and directed it totransmt the
guestionnaires to all conpanies in the PRC that produced TRBs for

export to the United States. See Tinken's Resp. at 19-20.

C. Anal ysi s

Transcomand Ti nken confl ate the threshol d procedural issue of
notice sufficiency with the entirely distinct issue of Conmerce’s
right torely on BIAin its calculation of actual dunping duties.

See generally, Pl.’s Br. at 23-33, 27-28; Pl.’s Reply Br. at 19-20;

Ti nken’ s Resp. at 19-20. Having established that the notice given
by Conmerce was sufficient, this Court now turns to the remaining
i ssues: (a) Commerce’s use of uncooperative BIAin calculating the
anti dunping duty rate; and (b) Conmerce’s application of BIAto the
nmer chandi se produced i n an NME country but inported into the United

States through a market econony exporter.

Actual dunping duties are calculated by Commerce after an
adm nistrative review. See 19 U.S.C. 8§ 1675(a). In such a review,
Comrerce provides a questionnaire to the foreign producer in order
to solicit sales information for United States sales and hone-

mar ket sales for the particular POR covered and, on the basis of
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this information, calculates the actual dunping duty.? When
Commerce cannot obtain the information in a tinmely nanner or
receives inconplete information, the statute and regul ation all ow
and, in certain circunstances, require Comerce to use BIA See 19

U S C § 1677e(b); 19 CF.R § 355.37(a).

1. Commerce’ s Resort to Uncooperative BIA

The relevant statutory provision dictates that if Conmerce
“finds that an interested party has failed to cooperate by not
acting to the best of its ability to conply with a request for
information from. . . [Comrerce], . . . [Comrerce] nmy use
the facts otherwise available.” 19 U S. C. 8 1677e(b); accord 19
US C 8 1677e(c) (1988) (stating that “[i]n making [antidunping
duty] determinations . . . [Conmerce] shall, whenever a party or
any other person refuses or is unable to produce information

requested in a tinmely manner and in the formrequired, or otherw se

12 To the extent that this actual dunping duty differs fromthe
estimated duty deposit collected pursuant to the previously issued
antidunping duty order, the difference is refunded or charged to
the inporter. See 19 U S. C. 8§ 1673f (1994). “Dunping duties are
not penal in nature, but are 'additional duties' to equalize
conpetitive conditions between the exporter and [affected U. S
industries].” lnbert Inports, Inc. v. United States, 67 Cust. C.
569, 576 n. 10, 331 F. Supp. 1400, 1406 n.10 (1971), aff’d, 60 CCPA
123, 475 F.2d 1189 (1973).
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significantly inpedes an investigation, use the best information

ot herwi se avail able”).

The statutory | anguage is clear and unanbi guous. A statute’s
text is Congress’s final expression of its intent, and if the text
answers the question, that is the end of the matter. See Tinex

V.l., Inc., 157 F. 3d at 882 (citing Chevron, 467 U. S. at 843 n.9).

Commerce's regulation nust conpletely conform to the statutory

| anguage. See id.

The regul ation inplenented under the statute provides that
Commerce is entitled to resort to BIAif Comerce “(1) [d] oes not
receive a conplete, accurate, and tinely response to [its] request
for factual information; or (2) [i]s unable to verify, within the
time specified, the accuracy and conpleteness of the factual
information submtted.” 19 CF.R 8§ 355.37(a) (1994). The
| anguage of 8§ 355.37(a) is a practical inplenentation of the
statutory nmandate, a nechanism to prevent the inpedinents to
i nvestigation proscribed by the statute. See 19 U. S.C. 8§ 1677e(b).
The regulation confornms to the clear and unanbi guous statutory
| anguage, thus satisfying the first prong of the Chevron test. See

Chevron, 467 U.S. at 842-43.
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Transcoms protest to Comrerce’s use of BIA is unfounded
Commerce did exactly as the statute, regulation and its own
announced policy nmandated when it requested but procured no
information from parties *“conditionally covered,” such as
Transcom s Hong Kong exporters and their PRC suppliers.® The
statute required Commerce to enter a determnation with regard to
the entries by conpanies covered by the review See 19 U S.C
1675b(b) (1) (B) (1994). Commerce had no other statutorily
perm ssible or practicably feasible way to calculate the rate
(except on the basis of BIA) if the interested parties did not
produce information requested. See 19 U . S.C. 8§ 1677e(b). Thus,

Commerce acted fully in accordance with the controlling provisions.

Transcomi s expectations are beside the point. “[ T] he

13 Transcom contends that the PRC suppliers of its Hong Kong
exporters were not notified. See Pl.’s Br. at 27-28. This Court
i S unconvi nced. Commerce’s efforts were nore than diligent: it
notified MOFTEC and the Machinery Division, requested that the
guestionnaires be transmtted to all conpanies in the PRC that
produced tapered rol | er bearings for export during the POR at issue
and even went to Beijing to personally distribute the
questionnaires. The Court agrees with Tinken's observation that
“[1]f Transcomis suppliers never received a copy of that
questionnaire, the problemlies with the state under whose control
they operate, not with [Cormerce]. By analogy, a single factory
could not avoid service by asserting that only the corporate
headquarters was served.” Tinken s Resp. at 20.
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expectations of the US. inporter are irrelevant in setting a
dunping margin. Wen a United States inporter deals with a foreign
conpany that is subject to an antidunping duty order, the inporter
nmust realize that the dunpi ng margin could change to its benefit or
detrinent” after the actual dunping duty is cal cul ated by Comrerce

on the basis of informati on Commerce recei ves. Union Canp Corp. V.

United States, 22 CIT __, _ n.7, 8 F. Supp. 2d 842, 852 n.7

(1998) .

Transcom asserts that Commerce abused its discretion when it
applied the “punitive” uncooperative BIA rate (equal to the PRC
rate) to the entries fromTransconi s Hong Kong exporters, * that is,
conpani es obviously not subject to the PRC control, because the

same BIA rate was assigned to the conpanies that were subject to

4 Conmerce established an “uncooperative” BIA rate equal to

t he “cooperative” one. Final Results, 62 Fed. Reg. at 6214. It
shall be noted that “[i]f an interested party refuses to provide
factual information requested, . . . [Commerce] nmay take that into

account in determ ning what is the best information avail abl e” and
may assign an uncooperative BIArate for the entries of such party
different from“cooperative” BIArates accorded to the parties that
participated in the review but provided insufficient information.
19 CF.R 8 355.37(b); see Final Results, 62 Fed. Reg. at 6208-10.
Thus, Commrerce could, but did not, assign a | ess favorable BIArate
to “uncooperative” parties. In view of the fact that the
“uncooperative” BIArate was equal to the “cooperative” one, it is
uncl ear how Transcomconcl uded that it was assi gned one and not the
ot her.
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the PRC control or failed to prove their independence fromthe PRC

See Pl.’s Br. at 21-22, 26-28.

Transcom m sses the point in questioning Cormerce’ s political
and geogr aphi cal aptitude and distorts the statenent Commerce nade

inthe Final Results. Comrerce’s use of uncooperative Bl A does not

necessarily make the resulting rate “punitive” in nature or

classify the exporter as an entity subject to the PRC control. See

generally, Final Results, 62 Fed. Reg. 6189.

“I'n order for the agency's application of the best information
rule to be properly characterized as ‘punitive,’” the agency would
have had to reject low margin information in favor of high margin

information that was denonstrably |ess probative of current

conditions.” Al li ed-Signal Aerospace Co. v. United States, 996

F.2d 1185, 1191 (Fed. Gr. 1993) (citation omtted).

In the instant case, Commerce had no “low nmargin” information
“denonstrably [nore] probative of current conditions” to reject.
Rat her, the determ nations Conmerce nade were deductive in nature.
First, Conmmerce has determned that “for [entries purchased from

ot her non- PRC exporters of subject nerchandise fromthe PRC [|ike

Transcom s Hong Kong exporters], the cash deposit rate [would] be



Court No. 97-02-00248 Page 42

t he one applicable to the PRC supplier[s] of that exporter.” Final

Results, 62 Fed. Reg. at 6212 (enphasis supplied). Second,
Comrerce determned that if such suppliers were “conpanies in the
government-controlled enterprise [that] failed to respond to
[ Conmerce’s] requests for information,” they, accordingly, were
subject to the rate determ ned by using uncooperative BIA " 1d.
Thus, the BIA rate applicable to Transconmis entries was derived
fromthe PRC rate assigned to the PRC suppliers of Transcom s Hong
Kong exporters and was not directly related to the national status

of Transcom s Hong Kong exporters. See Final Results, 62 Fed. Reg.

at 6212-14.

Commerce’ s deductive determnation was entirely justified.
Transcomnust bear responsibility for the failure of its sources to
provi de the necessary information. As Commerce correctly points
out, “when resell ers choose to use uncooperative suppliers that are

under a dunping order,” they nust bear the consequences. Def.’s

Mem at 20-21 (citing Yue Pak, Ltd. v. US. Int’'l Trade Admin., 20

CIT 495, 504(1996), aff’d, 111 F.3d 142 (Fed. Gr. 1997)).

The Court concl udes that Commerce acted i n accordance with t he

statutory and regul atory provi sions when it based its determ nation
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upon BIA, the only information Commerce had avail abl e. See 19

US C 8§ 1677e(b); 19 CF. R § 355.37.

2. Application of BIA to the Merchandise |nported
Through a Mar ket Econony Exporter

Wiile 19 CF. R 8§ 355.37(a) is reasonably i npl enented under 19
U S.C. 8§ 1677e(b), neither the statute nor the regul ati on expl ains
whet her Commerce may rely on BIA in order to calculate the
antidunping duty rate for merchandi se produced in an NME country

but inported into the United States through a market econony

exporter. See generally, 19 U S.C. 8§ 1677e(b); 19 C F.R § 355. 37.

Thus, Comerce’s “interpretation of its own regulations nust be
given effect so long as it conforns to the purpose and wordi ng of
the regulations,” with particular deference given to Comerce’s
interpretation in situati ons where Commerce applied the regul ation
“to a conplex or changing circunstance, thus requiring the agency
to bring to bear its unique expertise and policy-nmaking

prerogatives.” Southern Cal. Edison Co., 226 F.3d at 1357.

Commerce’s practice of reliance on BIA in calculating the
applicable rate is uncontested in cases where Comerce does not

receive a conplete, accurate and tinely response to its request for
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factual information. See 19 U.S.C § 1677e(b), 19 CF. R §
355.37(a); Def.’s Mem at 52-55; Pl.’s Br. at 28. There i s nothing
in the language of the statute or the regulation inherently
limting the use of BIAto cases concerning nerchandi se produced in

an NME country or purchased froman NME exporter. See generally,

19 U S.C. § 1677e, 19 CF.R 8 355.37; see, e.d., Neuweg Fertigung

GH v. United States, 16 CT 724, 797 F. Supp. 1020 (1992)

(hol di ng that Comrerce was justified inresorting to the use of BIA
in calculating the margin for exporter's sales of bearings from
Germany under 19 U.S.C. 8§ 1677e(b) where exporter's questionnaire
responses were inadequate and untinely). Conversely, Comrerce
enj oys very broad, although not unlimted, discretion with regard

to the propriety of its use of BIA See generally, Qdynpic

Adhesives, Inc. v. United States, 899 F.2d 1565 (Fed. Cr. 1990)

(acknow edgi ng Comrerce’ s broad discretion with regard to the use
of BI A but pointing out that Conmerce's resort to Bl A was an abuse
of discretion where the informati on Conmerce requested did not and
could not exist). Comrerce is justifiedinits reliance on BIAif
the i nformati on sought exists and Comrerce i s unable to receive the
information in spite of its bona fide efforts. See id.; 19 U S. C

§ 1677e(b); 19 C.F.R § 355. 37.
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The policy wunderlying Comerce’'s action was to prevent
“uncooperative PRC producers [frombeing] free to hide behind and
[fron] continu[ing to] export[] through |owrate [nmarket econony]

exporters.” Final Results, 62 Fed. Reg. at 6213. The applicable

statutory and regulatory schene clearly contenplates the
i nportation of nerchandi se produced in an NME but exported through
entities which could be located in narket econony countries.
Consequently, Comrerce applied the regulation to the conplex and
changi ng circunstances of the realities of nodern trade and acted
in accord with the purpose and wording of 19 C.F.R 8§ 355.37(a)
when it extended the application of BIA to the entries of
mer chandi se produced in an NME but exported t hrough market econony
entities. Thus, Conmmerce’s determ nation warrants deference by

this Court. See Southern Cal. Edison Co., 226 F.3d at 1356. As

the Supreme Court pointed out, “[w hen the construction of an
adm nistrative regulation rather than a statute is in issue,

deference is even nore clearly in order.” Udall v. Tallnman, 380

US 1, 16 (1964).

Conversely, the interpretation advocated by Transcom woul d
sabotage the entire review schene. If an entry of NME-produced

mer chandi se channeled through the hands of a narket econony
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exporter and undetectable to Commerce was entitled to separate
treatment and reeval uation, there would be no incentive for all the
other parties in the chain of distribution to participate in the
review process. These parties would be effectively encouraged to
remain silent and i nmpair Conmerce’s review, know ng that they have
secured their chance to have a second bite at the apple and to
obtain a different rate whenever they pull the ace, a market
econony exporter, out of their sleeve. This is a scenario 19
US C 8 1677e(b) and 19 CF.R 8§ 355.37 were design to prevent.
The Statenment of Administrative Action acconpanying the URAA

clarifies that “Comrerce’s potential use of BIA provides the only

incentive to foreign exporters and producers to respond to
Comrerce’ s questionnaires.” H R Doc. No. 103-316, at 868 (1994)

(enmphasi s supplied).

Based on the foregoing, this Court concludes that Commerce
acted within the statutory grant of 19 U S C. 8§ 1677e(b) and in
accordance with 19 CF. R § 355.37(a) when it applied the BIArate
(equal to the rate allocated to state-controlled enterprises from
the PRC) to the entries of mnmerchandise produced in the PRC but
channeled into the United States through exporters from a market

econony country.
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I11. Fifth Amendnent Due Process

A Contentions of the Parties

Transcom argues that “Commerce’s failure to provide notice
that the two Hong Kong exporters were included in the review and
its use of best information available in determning the
antidunping rate deprived Transcom of its Fifth Amendnent Due
Process rights”' to notice and an opportunity to be heard prior to
a potential deprivation of its property, the additional noney
Transcom would be required to pay for the entries of its
mer chandi se. Pl.’s Br. at 4; see Pl.’s Reply Br. at 26 (citing

Mul l ane v. Central Hanover Bank & Trust Co., 339 U S. 306, 314

(1950)) .

VWhile Tinken fails to address the constitutional issue,
Commer ce asserts that Transconis Fifth Anendnent Due Process rights

could not have been violated because Transcom does not have a

1> For reasons not entirely clear to this Court, Transcomadded
a constitutional Due Process clai munder the Fourteenth Amendnent
to its reply brief. See Pl.’s Reply Br. at 25. VWile the
Fourteenth Amendnment of the United States Constitution operates
upon the states, the Fifth Amendnent operates upon the federa
governnent. See Barron v. Mayor and Gty Council of Baltinore, 32
US (7 Pet.) 243 (1833); Sl aughter-House Cases, 83 U.S. (16 Wall.)
36 (1872). Considering that Commerce is a federal agency, this
Court will only address the issue of procedural Due Process under
the Fifth Amendnent.
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protected property interest in its “right to the continued
importation” of its nerchandi se. Def.”s Mem at 56. Commer ce
poi nts out that “no one has a Congressionally untouchable right to

the continued inportation of product.” 1d. (citing Arjay AssocCs.,

Inc. v. Bush, 891 F.2d 894 (Fed. Cir. 1989)).

It is inpossible to conprehend how an inporter’s |ack of a
vested right to inport nerchandise in the future negates the
obligation to provide the inporter with notice prior to inposing an
anti dunping duty for the nerchandi se already inported. The Court
shares Transconmis bewi I dernent. See Pl.’s Reply Br. at 25-28. The
Court shall not entertain Commerce’ s argunent since it fails to
differenti ate between substanti ve and procedural Due Process cl ai ns

and |l acks any nerit.1®

This Court has al ready established that Comrerce satisfiedthe
statutory requirenents of 19 U.S.C. 88 1675(a)(1), 1677e(b) and the
regul atory requirenments of 19 C.F.R 88 353.22(c) and 355.37(a).

Therefore, the only constitutional issue remaining is whether the

* This Court pointed out the very sane m stake to Comrerce two
years ago. See Transcom Inc. v. United States, 22 AT ___, 5
F. Supp. 2d 984, 990 (1998) rev’'d on other grounds, Transcom CAFC,
182 F.3d 876. Qoviously, it was to no avail.
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particul ar | anguage Conmerce enployed in its Notice of Initiation

violated Transcom's Due Process right to notice under the Fifth
Amendnent even though it satisfied Commerce's statutory and
regul atory obligations. The only way Transcom nay have a viable
claim is if the statutory and regulatory requirenents are
constitutionally deficient either on their face or as applied.

See, e.qg., Kimmes v. Harris, 647 F.2d 1028 (10" Cir. 1981).

B. Anal ysi s
It is undisputed that the test for constitutional sufficiency
of notice is whether

[the] notice [is] reasonably cal culated, under all the
circunstances, to apprize interested parties of the
pendency of the action and afford theman opportunity to
present their objections. The notice nust be of such
nat ure as reasonably to convey the required i nformation
and it nmust afford a reasonable time for those interested
to make their appearance .

. . The reasonableness and hence the
constitutional validity of any chosen nethod may be
defended on the ground that it is in itself reasonably
certain to informthose affected.

Mul | ane, 339 U. S. at 314, 315 (internal citations omtted).

Thus, there are two i ssues to anal yze: (1) the reasonabl eness
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of the notice requirenment contained in the provisions addressing
initiation of review, that is, 19 U S.C. § 1675(a)(1) and 19 C F. R
8§ 353.22(c); and (2) the sufficiency of notice elenment present in
t he | anguage of provisions allowing for the use of BIA that is, 19

US C 8§ 1677e(b) and 19 CF.R 8 355.37(a).

1. Notice of Initiation of Review

The statute provides that a review can be conducted “after
publication of notice of such reviewin the Federal Register
.,” while the regulation requires that a “notice of Initiation of
Antidunping Duty Adm nistrative Review nust be published in the
Federal Register “[a]fter receipt of a tinmely request . . . or on

[ Comerce's] own initiative when appropriate . . . .” 19 U S.C 8§

1675(a)(1); 19 C.F.R § 353.22(c).

Bot h provi si ons expressly mandate that notice to a potentially
affected party nust be placed in the Federal Register, a
publication that a seasoned nenber of the industry, such as
Transcom is expected to review. The requirenment is constitutional

onits face. See Miullane, 339 U.S. at 318 (a notice by publication

is sufficient as to any party whose specific interest or address is

unknown) .
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In addition, the statutory and regulatory requirenents were
constitutionally applied. Conmrerce was justifiedinits good faith
decision to designate all parties unknown to Commerce under the
term*“conditionally covered” while individually nam ng respondents
i ndi cated by Tinken. Commerce’ s action was reasonably certain to
informthose parties that could be potentially affected, including

Transcom Accord Miullane, 339 U S. at 315.

Finally, the extensive explanations contained in Notice of
Initiation reasonably conveyed all the information required for a
meani ngful response: the nerchandi se at issue, the purpose of the
review and actions expected of potentially affected parties. See

generally, Notice of Initiation, 59 Fed. Reg. 43, 537.

This Court concludes that under the test set forth in Mill ane,
the statute and the inplenenting regulation clearly pass
constitutional nuster, either on their face or as applied. The
statutory and regul atory | anguage, taken together with Comerce’s

publication of the Notice of Initiation (which contained the phrase

“other exporters . . . are conditionally covered” and conmenced
the review that covered the particular nerchandise Transcom

i nported and t he POR during whi ch Transcomwas deal i ng), reasonably
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alerted Transcomto the fact that its entries nay be affected by

Commerce’s determ nation

2. Noti ce of Reliance on BIA
The unequi vocal | anguage of § 1677e(b) provi des for Comrerce’s
use of BI A whenever an entity subject to a review did not produce
the informati on requested. See 19 U. S.C. § 1677e(b). The | anguage
of the relevant regul ation specifies that Commerce may resort to
BIA if it is “unable to verify, within the tinme specified, the
accuracy and conpl eteness of the factual information submtted.”

19 C.F.R § 355.37(a)(2).

It is hard to craft a notice nore plain and straightforward to
advise a potentially affected party |like Transcomthat its silence
or inaction would lead to Commrerce’s reliance upon BIA in its
determ nation of applicable rates. Wiile neither provision
expressly addresses the particular circunstances of an inporter
dealing in nerchandise produced in an NME but handled by an
exporter froma market econony, the statute and the regul ation do
not violate the Due Process Clause of the Fifth Arendnent. Both
provisions are facially constitutional because the elenent of

notice requirenent, as interpreted by Miullane, does not call for
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the statutory or regulatory |anguage to anticipate and spell out
every applicable scenario. The Due Process Cl ause of the Fifth
Amendnment nerely expects the provisions to apprize interested

parties of the alternatives available to Coonmerce. See Mill ane,

339 U S at 314.

Simlarly, Commerce’s application of the statute and
i npl enenting regulation was constitutionally valid. Comrerce is
not required or expected to map out every business dealing and
every possible chain of distribution of merchandi se that could be
deened subject tothe reviewin order for Commerce’s action to cone
within the constitutional safeguards of the Fifth Amendnment Due

Process C ause.

This Court holds that neither the |anguage nor Conmerce’s
application of 19 U S.C. 8 1675(a)(1) and 19 C. F. R 8§ 355.37(a) was
constitutionally deficient and, therefore, Commerce did not viol ate

Transcomi s procedural Due Process rights.

CONCLUSI ON
For the foregoing reasons, this Court finds that the form of

notice contained in the Notice of Ilnitiation and Conmmerce’s
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reliance on BIAin its determ nation of the applicable antidunping
duty rates were: (1) reasonable under the relevant statutes and

i npl emented regul ations; and (2) constitutionally sufficient.

NI CHOLAS TSOQUCALAS
SENI OR JUDGE

Dat ed: November 7, 2000
New Yor k, New York
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On page 10, lines 3-5, “See generally, 19 U.S.C. § 1675(a); 19
C. F.R 88 353.22, 353.31, 355.31 (1994)” should be “See generally,
19 U S.C. 8§ 1675(a); 19 C.F.R 88 353.22, 353.31 (1994)."
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