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OPI NI ON
RESTANI, Judge: This matter is before the court on a
nmotion for judgment upon the agency record pursuant to USCIT
Rul e 56.2. Ta Chen Stainless Steel Pipe, Inc. (“Ta Chen” or
“plaintiff”) challenges certain aspects of an antidunping duty
determ nati on by the Departnent of Commerce (" Conmerce" or

"the Departnent"). See Certain Welded Stainless Steel Pipe

from Tai wan, 62 Fed. Reg. 37,543 (Dep't Commerce 1997) (final

results of admn. rev.) [hereinafter "Final Results"]. Avesta

Sheffield Inc., Damascus Tube Division, Damascus-Bi shop Tube
Co., and United Steelworkers of America (AFL-CI O CLC) appear
as defendant-intervenors (collectively "Defendant-Intervenors”
or "Donmestic Interested Parties") to Ta Chen's notion.

In 1992, Commerce determ ned that wel ded stainless steel
pi pe ("WSSP") from Taiwan was being sold at |l ess than fair
val ue, and accordingly issued an antidunping order. Certain

Wel ded Stainless Steel Pipe from Taiwan, 57 Fed. Reg. 62, 300

(Dep't Comerce 1992) (anended final determ nation and

anti dunpi ng duty order). In Decenmber 1995, Commerce published
its notice of opportunity to request an adm nistrative review
of the dunmping order for the third adm nistrative revi ew

period, covering Decenmber 1, 1994 through Novenber 30, 1995.
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Anti dumpi ng or Countervailing Duty O der, Finding, or

Suspended I nvestigation, 60 Fed. Reg. 62,070, 62,071 (Dep't

Comrerce 1995). Ta Chen requested a review and Commerce
initiated an antidunping duty adm nistrative review of WSSP on

February 1, 1996. lnitiation of Antidunping and

Countervailing Duty Adm nistrative Reviews, 61 Fed. Reg.

3,670, 3,671 (Dep't Commrerce 1996).
Ta Chen received a dunmping margin of 6.06 percent, which

was based on partial adverse facts available. Final Results,

62 Fed. Reg. at 37,556. Ta Chen chall enges several aspects of
the determ nation |l eading to the application of adverse facts.
Jurisdiction and Standard of Review
The court has jurisdiction pursuant to 28 U.S.C. 8§

1581(c) (1994). In reviewing final determ nations in

anti dunpi ng duty investigations, the court will hold unlawf ul
t hose agency determ nations which are unsupported by
substantial evidence on the record, or otherw se not in

accordance with law 19 U S.C. 8§ 1516a(b)(1)(B)(i) (1994).
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Ta Chen's affiliation with Sun Stainless
Backgr ound
Ta Chen is a Tai wanese producer of stainless steel pipe.
In its Final Results, Commerce concluded that, pursuant to 19
US C 8 1677(33) (1994), Ta Chen was affiliated with one of
its US distributors, Sun Stainless, Inc. ("Sun"), on the

grounds of control.! Final Results, 62 Fed. Reg. at 37, 549.

Ta Chen disputes this finding and clainms it is not affiliated
with Sun.

In its first questionnaire, Commerce asked Ta Chen to
list all conpanies affiliated with it, through stock ownership

or otherwise. |Initial Questionnaire (Feb. 13, 1996), at A-4,

P.R. Doc. 6, Def.'s App., Tab 1, at 6. The definition of
“affiliated person” in the questionnaire’s glossary of terns
sinply restated the statutory definition. 1d. at App. |

Def.’s App., Tab 1, at 10. The questionnaire also stated that

! The name of Sun Stainless was confidential during
the adm ni strative proceedi ngs, as was the name San Shing (dba
“Sun Stainless”), Sun’s predecessor. Ta Chen placed Sun
Stainl ess’ nanme on the public record for these proceedi ngs.
See Pl."s Br. at 3 n.6. Ta Chen has since placed San Shing s
name on the public record for the final results of the first
and second admi nistrative review. See Certain Wl ded
Stainless Steel Pipe from Taiwan, 64 Fed. Reg. 33,243, 33,243
(Dep’t Comerce 1999) (final results of admin. rev.)

In the Final Results, San Shing is referred to as Conpany
A and Sun is referred to as Conpany B.
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Ta Chen shoul d seek clarification fromthe Departnent if it
was uncertain whether a conpany was an affiliate. 1d. at G 6,
Def. s App., Tab 1, at 5. Commerce al so asked Ta Chen to
identify its sales as either export price ("EP") or
constructed export price ("CEP").2 1d. at C-8, Def.’s App.,
Tab 1, at 7. In its response, Ta Chen |listed several

affiliates, but did not include Sun. See Response to Ilnitial

Questionnaire (Apr. 30, 1996), at 7-8, C.R Doc. 1, Def.'s

App., Tab 2, at 4-5. Ta Chen said that none of its affiliates
sold Ta Chen pipe in the United States or Taiwan during the
1994-95 period of review (“POR"), and that none of these
affiliates were involved in any aspect of the production of
pipe. 1d. at 8, Def.’s App., Tab 2, at 5. Ta Chen al so
stated that its US pipe sales were EP sales, and not CEP

sal es, because the price and quantity for US sal es was

det erm ned before the pipe was inmported into the United

2 Comrerce generally cal cul ates the antidunping duty
by conparing an inported product’s price in the United States
to its normal value (“NV’), which represents the price of
conpar abl e merchandi se in the exporting country. The dunping
margin i s the amount by which NV exceeds the US price. See 19
US C 8 1673 (1994).

The US price is calculated as either EP or CEP. See 19
US C 8§ 1677a (1994). Usually, EP is used when the foreign
exporter sells directly to an unrel ated US purchaser, and CEP
is used when the exporter sells through a related party in the
United States which perforns substantial selling functions.
See 19 U.S.C. § 1677a(a)-(b).
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States. 1d. at 4, Def.’s App., Tab 2, at 2. Ta Chen said
that its wholly-owned US subsidiary, Ta Chen International
("TCl"), performed no function in connection with Ta Chen's US
pi pe sal es, other than processing paper work. 1d. Ta Chen
stated that pipe did not enter a TClI warehouse in the US, but
was shipped directly from Ta Chen in Taiwan to the customer in
the United States. 1d.

In its first supplenmental questionnaire, Conmerce
requested further information on a variety of issues,
including a request that Ta Chen explain its relationship with

Sun. First Supplenental Questionnaire (Oct. 22, 1996), at 7,

C.R Doc. 6, Def.'s App., Tab 3, at 3. Ta Chen responded that
it had a history of doing business with Sun Stainless, and

with San Shing. Response to First Supplenental Questionnaire

(Nov. 12, 1996), at 34, C R Doc. 8, Def.'s App., Tab 4, at 2.
Bot h conpani es had been distributors of Ta Chen pipe. 1d. Ta
Chen said that in answering Conmerce's questions regarding
Sun, it assuned that Conmmerce was seeking information to
determ ne whether Ta Chen and Sun were affiliates. 1d. at 35-
36, Def.’s App., Tab 4, at 3-4. Prior to describing its
relationship with Sun, Ta Chen included nuch | egal argunent in
its response regarding the statutory and regul atory

definitions of "related party" and "control." [d. at 36,
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Def. s App., Tab 4, at 4. Ta Chen focused on the anmendnments
made to these definitions in the Uruguay Round Agreenents Act
("URAA"), Pub. L. 103-465, 108 Stat. 4809 (1994), effective
January 1, 1995, and argued that Commerce should apply the
pre- URAA statutory definition of related parties because the
only sales Ta Chen had made to Sun in the third adm nistrative
revi ew period occurred in August 1994.3% |1d. at 40-41, Def.’s
App., Tab 4, at 8-9. Ta Chen does not pursue this argunment
before the court.

Ta Chen went on to describe a |long history with San Shing
and Sun Stainless. It described several connections between

t he conpanies which are listed in the Final Results as

foll ows: -

! Sun was established by current or former managers and
of ficers of Ta Chen;

Sun was staffed by current or former Ta Chen enpl oyees;

Sun distributed only Ta Chen products in the United
St at es;

3 The Departnment verified that after August 1994, Ta
Chen had made no sales to Sun, but it had made shipnents to
Sun, which were inported during the POR in January 1995.
Verification Report (June 19, 1997), at 4, C.R Doc. 30,
Def.’s App., Tab 8, at 4; Response to First Suppl enental
Questionnaire, at 41, Def.’'s App., Tab 4, at 9.

The period of review covers entries, as well as exports
or sales, nmade during the 12 nonth period at issue. See 19
C.F.R 8 353.22(b) (1996) & 19 C.F.R 8 351.213(e)(1)(i)
(1999).
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TCl had physical custody of Sun's signature stanp;

TCl had a dedi cated conputer connection to Sun's records
for purposes of credit nonitoring;

Ta Chen's president net with Sun's custoners and
participated directly in the negotiation of prices of
Sun's resal es of WSSP; and

Sun offered its accounts receivable and inventory as
coll ateral for a bank loan to TCl

Final Results, 62 Fed. Reg. at 37,549. Ta Chen did not

provide the Departnment with information on Sun's US sales in
response to the first supplenental questionnaire.

In its second suppl enmental questionnaire, Comerce asked
a series of followup questions regarding Ta Chen's
relationship with Sun. Comrerce wanted to know if Sun bought
subj ect nerchandi se from any ot her conpanies, if any other
conpani es had access to Sun's records, and further detail on

Ta Chen's credit nmonitoring of Sun. Second Suppl enent al

Questionnaire (Dec. 24, 1996), at 2-3, C.R Doc. 15, Def.'s

App., Tab 5, at 4-5. 1In this supplenmental questionnaire
Commerce did not ask Ta Chen to supply information on Sun's US
sales, nor did it do so at any later point. Commerce also
said that it had "made no determnation in the first, second

or third adm nistrative reviews as to the proper
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classification of Ta Chen's U S. sales.” 1d. at 3, Def.'s
App., Tab 5, at 5.

When Comrerce issued its Prelimnary Results in January

1997, three days before Ta Chen responded to the second

suppl emental questionnaire, the Departnment prelimnarily
determ ned that an application of facts avail abl e was
warranted for Ta Chen's US sales to Sun because Ta Chen had

m sreported this portion of its US sales as EP, instead of CEP

sal es. Certain Wel ded Stainless Steel Pipe from Tai wan, 62

Fed. Reg. 1,435, 1,435 (Dep’'t Commerce 1997) [hereinafter

“Prelimnary Results”]. Commerce said that the additional

i nformation provided by Ta Chen clearly indicated that Sun and
Ta Chen were affiliates pursuant to 19 U . S.C. § 1677(33)(0),
because Ta Chen was in a position to control Sun, and that
therefore Ta Chen's sales to Sun should have been cl assified
as CEP sal es.

In its response to the second suppl enental questionnaire,
Ta Chen answered Commerce's further questions about Sun. In
particular, Ta Chen said that it had no reason to believe that
Sun purchased WSSP from any one other than Ta Chen. Response

to Second Supplenmental Questionnaire (Jan. 13, 1997), at 9,

C.R Doc. 17, Def.'s App., Tab 6, at 2. Ta Chen al so stated

that it was not aware of any other conpany having conputer
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access to Sun's records, and that Ta Chen did not have such
access to other custonmers. 1d. Ta Chen did not provide
information on Sun's US sales at this point, nor did it do so
at any other tinme.

Commerce conducted a verification of Ta Chen's US sales
data at TCl's prem ses in Long Beach, California on June 11

and 12, 1997. Verification Report, at 1, Def.'s App., Tab 8,

at 1. Comerce issued the Final Results on July 14, 1997, and

mai ntained its prelimnary determ nation that Ta Chen was
affiliated with Sun. Commerce cal culated a margi n based on
parti al adverse facts avail able, and applied the adverse
inference only to a portion of Ta Chen's sales; i.e. the sales

to Sun and to Anderson Alloys (see infra for discussion of

Anderson). Final Results, 62 Fed. Reg. at 37,553. Ta Chen

contests Commerce's conclusion that it is affiliated with Sun.
Di scussi on

Section 1677(33) of Title 19 sets out a |ist of persons
who will be considered affiliated, including "Any person who
controls any other person and such other person . . . . [A]
person shall be considered to control another person if the
person is legally or operationally in a position to exercise
restraint or direction over the other person.” 19 U S.C. 8§

1677(33) (0) .
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The Statenment of Adm nistrative Action also states that
"control" exists "if one person is legally or operationally in
a position to exercise restraint or direction over another
person."” Statement of Adm nistrative Action, acconpanyi ng
H R 103-5110 at 168 (1994), reprinted in 1994 U . S.C. C. A N
3773, 4174 ("SAA").4 The SAA explains that this definition of
control is a shift fromthe prior definition.

The traditional focus on control through stock ownership

fails to address adequately nodern business arrangenents,

which often find one firm*“operationally in a position to
exercise restraint or direction” over another even in the

absence of an equity relationship. A conpany nay be in a

position to exercise restraint or direction, for exanple,

t hrough corporate or famly groupings, franchises or

joint venture agreenents, debt financing, or close

supplier relationships in which the supplier or buyer
becones reliant upon the other.
SAA at 168, 1994 U.S.C.C.A N at 4174-75.

Commerce's regul ati ons adopted the statutory definition

of "affiliated persons.” See 19 C.F.R § 351.102(b) (1999)

("Affiliated persons”" and "affiliated parties" have the sanme

meaning as in section 771(33) of the Act [19 U. S.C. 8§

4 The Statenent of Administrative Action represents
"an authoritative expression by the Adm nistrati on concerning
its views regarding the interpretation and application of the

Uruguay Round Agreenments . . . . The Adm nistration
understands that it is the expectation of the Congress that
future Adm nistrations will observe and apply the

interpretations and commtnents set out in this statenent.”
SAA at 1, 1994 U S.C.C. A N at 4040.
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1677(33)].") In its Notice of Proposed Rul emaking, Commerce
expl ained that "affiliated persons” is a newterm and
declined to el aborate on the neaning of either "control" or

"affiliated persons.” Antidunping Duties; Countervailing

Duties, 61 Fed. Reg. 7,308, 7,310 (Dep't Commerce 1996)
(notice of proposed rul emaki ng and request for public
comments) (proposed regulations to conformto the URAA). In
its final rules, Commerce said it would not find that contro
exi sted on the basis of “corporate or fam |y groupings;
franchise or joint venture agreenents; debt financing; and

cl ose supplier relationships . . . unless the relationship has
the potential to inpact decisions concerning the production,

pricing or cost of the subject nmerchandise.” Antidunping

Duties; Countervailing Duties, 62 Fed. Reg. 27,296, 27, 380

(Dep't Commerce 1997) (final rules) [“Final Rules”].® 1In the

comments to these rules, however, Commerce specifically

declined to provide further detail on the new affiliation or

5 This rule was codified at 19 C.F. R § 351.102.
These regul ations, inplemented to conformto the URAA, becane
applicable as of July 1, 1997. See Final Rules, 62 Fed. Reg.
at 27,417. For reviews such as the third adm nistrative
review period for Ta Chen, initiated after January 1, 1995 but
before the rules cane into effect, the Departnent stated that
the final rules would “serve as a restatenent of the
Departnent’s interpretation of the requirenments of the Act as
anended by the URAA.” 1d.
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control standard, stating that it was "nore appropriate" for
Comrerce to develop its practice regarding affiliation
"t hrough the adjudication of actual cases.” 1d. at 27, 297.
The Departnment stated that it agreed that it should focus on
“rel ati onshi ps that have the potential to inpact decisions
concerni ng production, pricing or cost,” but that this did not
mean that “proof is required that a relationship in fact has
had such an inpact.” 1d. at 27,297-98.
A) Ta Chen's connections with Sun Stainless

Ta Chen argues that none of its connections with Sun
placed it in a position to inpact Sun's decisions concerning
the pricing of WSSP and, therefore, that Ta Chen and Sun
shoul d not be considered affiliated parties.

1) Ta Chen and Sun's historical ties

The Departnment found that Sun was established by current
or former managers and officers of Ta Chen, “at Ta Chen’s

behest.” Final Results, 62 Fed. Reg. at 37,549. Frank

McLane, 8 a menber of Ta Chen’s board of directors,

i ncorporated Sun Stainless in the fall of 1993. Response to

6 Frank McLane’ s name was consi dered confidenti al
during the third adm nistrative review period, but was
subsequently placed on the public record in the final results
of the first and second admnistrative review. See Certain
Wel ded Stainless Steel Pipe from Taiwan, 64 Fed. Reg. at
33, 244.
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First Supplemental Questionnaire, at 55, Def.’s App., Tab 4,

at 22. Sun became operational in November 1993, and M.
McLane resigned from Ta Chen’s board and sold his Ta Chen
stock before Sun “began dealing with Ta Chen.”” 1d. A forner
TCl sal es consultant, Ken Mayes,® was principal in charge of
San Shing at the time San Shing took over TCl’s inventories
and pipe distribution in 1992, and was retained as the
principal in charge of Sun Stainless when Sun bought out San
Shing. [1d. at 50-56, Def.’s App., Tab 4, at 18-23. Commerce
concluded that “given the |ongstanding and intinmte business
deal i ngs between [Ken Mayes] and the president of Ta Chen, we
must question the degree of operational autonony of [ San
Shing] and [Sun] while under this individual’s stewardship.”

Final Results, 62 Fed. Reg. at 37,549.

Ta Chen argues that even if it had a historical

affiliation with Sun, the fact that parties were previously

! The Governnment states that M. MLane did not sel
his Ta Chen stock and resign fromthe board until after the
i ncorporation of Sun. Gov't Br. at 22-23. The exact dates,
however, are unclear fromthe record. See Response to First
Suppl enental Questionnaire, at 55-56, Def.’s App., Tab 4, at
22-23.

8 Ken Mayes’ nanme was al so considered confidenti al
during the third adm nistrative review period, but was placed
on the public record for the final results of the first and
second adm nistrative review. See Certain Wl ded Stainless
Steel Pipe from Taiwan, 64 Fed. Reg. at 33, 244.
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affiliated is irrelevant to the question of whether they are

currently affiliated. See Certain Iron Construction Castings

from Canada, 55 Fed. Reg. 460, 460 (Dep’'t Comrerce 1990)

(final results of antidunping duty admn. rev.) (fact that
respondent sold its interest in possible related party prior
to initiation of review was one reason, anong others, that |ITA
declined to make a finding of relatedness). Certainly the

exi stence of a prior affiliation should not be dispositive in
maki ng a determ nation regarding current affiliation. Ken
Mayes’ intinmte know edge of TClI and Sun’s operations nmay have
call ed into doubt the operational autonony of San Shing and
Sun, but this factor al one does not constitute substanti al

evi dence that Ta Chen controlled either San Shing or Sun.

Li kewi se, the details of Frank McLane’'s relationship with Ta
Chen at the tinme he incorporated Sun are unclear fromthe
record, and are insufficient to support a finding of
affiliation.

2) Staffing of Sun by current or fornmer Ta Chen enpl oyees

Commerce found that Sun was staffed entirely by current

or former enployees of Ta Chen. Final Results, 62 Fed. Reg.

at 37,549. Ta Chen disputes this conclusion and says that no
i ndi vi dual s were enployed by Ta Chen and Sun at the sane tine.

Pl.”s Br. at 53.
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Regardi ng all egedly common clerical staff, Ta Chen argues
that it had a surplus of clerical staff when TClI gave up its
US inventory sal es business. Ta Chen says that sonme of these
i ndi viduals were hired by Sun. 1d. at 54-55. Ta Chen adnits
that it did provide Sun with some “routine clerical assistance
and training, use of office equipment, suggestions on worKking
with custons brokers, training on shipping procedures, and
data entry and bookkeepi ng type assistance.” |d. at 55. The
staff who provided such assistance allegedly were never
enpl oyees of Sun, but rather acted on Ta Chen’s behalf for Ta
Chen’s benefit.

Ta Chen argues in this regard that the nmovenent of
enpl oyees is irrelevant to the question of whether conpanies

are affiliates. See O 1 Country Tubul ar Goods from Argenti na,

60 Fed. Reg. 33,539, 33,544 (Dep’'t Commerce 1995) (fi nal
determ nation of sales at LTFV) (finding that a common
enpl oyee/ consultant is “not the same thing as board nenbership

and is not enough to establish control”); see also Certain

Fresh Cut Flowers from Mexico, 56 Fed. Reg. 1,794, 1,799

(Dep’t Comrerce 1991) (final results of antidunping duty
admn. rev.) (shared address, phone nunber, and invoice forns
of two foreign inporters not sufficient to lead to finding of

rel at edness).
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The Departnent al so considered that Ken Mayes had been a
conmon enpl oyee of Ta Chen and Sun, and that he had received
conpensation from Ta Chen after the end of his enployment with

Ta Chen in 1992. Final Results, 62 Fed. Reg. at 37,549. Ta

Chen counters that Ken Mayes was an i ndependent contractor
with Ta Chen, and that he had been at liberty to work for

ot hers even while he was retained by Ta Chen. Pl.’s Br. at

53. Moreover, Ta Chen states that Ken Mayes’ i ndependent
contractor agreenent term nated prior to his enploynment with
San Shing and Sun. 1d. Ta Chen says that the paynent to Ken
Mayes was not made until Mayes had left Sun, and that this sum
represented a one tinme payment which Ta Chen owed Ken Mayes
pursuant to their earlier contract. 1d. at 54. The
Department has previously stated that the right to a one-tine
profit sharing conveys no ownership right or control in a

conpany. See Porcel ain-on-Steel Cookware from Mexico, 62 Fed.

Reg. 25,908, 25,914 (Dep’'t Comerce 1997) (final results of
anti dunpi ng duty admn. rev.) (Departnment included
respondent’s profit-sharing expenses in COP analysis as an
expense, but distinguished these expenses from divi dends,
because “right to participate in profit-sharing conveyed no

ownership right in [respondent conpany]”). Accordingly,
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Mayes’ right to a paynent by Ta Chen by itself does not
suffice to establish a control relationshinp.

The Government argues that the history of common
personnel supports the conclusion that Ta Chen had the ability
to exercise “operational direction or restraint” over Sun.

Gov't Br. at 23-24. In light of Gl Country Tubular and

Certain Fresh Cut Flowers, however, it is unlikely that the

exi stence of common clerical staff could, on its own, suffice
to support the Departnent’s finding of control. This is
particularly so here because Comerce did not articul ate how
Ta Chen coul d have used the alleged comon staff to direct or
restrain Sun.

3) Sun's distribution of only Ta Chen products

Anot her of the Departnent’s reasons for concl udi ng that
Ta Chen and Sun were affiliates was the fact that Sun
di stributed only Ta Chen products in the United States. Final
Results, 62 Fed. Reg. at 37,549. The Departnent reasoned that
this was akin to a close supplier relationship, which is a
factor specifically nentioned in both the SAA and the
Departnent’s regul ations as indicative of control. Ta Chen
argued before Commerce, as it does here, that although Sun

bought all of its stainless steel pipe from Ta Chen, Sun was
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at liberty to buy fromother producers. Final Results, 62

Fed. Reg. at 37,550; Pl.’s Br. at 51.

Ta Chen says there was no exclusivity agreenment with Sun.
Further, it argues that even in the presence of such exclusive
agreenents, Conmerce recognizes that such contracts are
“common commercial arrangenents,"” and that affiliated party
status does not necessarily arise froma custoner buying all

of its product from one supplier. See Certain Cold-Rolled and

Corrosi on- Resistant Carbon Steel Flat Products from Korea, 62

Fed. Reg. 18,404, 18,441 (Dep’'t Comrerce 1997) (final results
of antidunmping duty admn. revs.) (respondent did not control
t he hone-market distributor because there was no evi dence that
di stributor entered into exclusive sales contract other than
voluntarily, or that the contract could not be term nated by

either party). In Open-End Spun Rayon Singles Yarn from

Austria, 62 Fed. Reg. 43,701 (Dep’t Conmmerce 1997) (notice of
final determ nation of sales at LTFV), the Departnment did not
find that the respondent and its sole US custoner of subject
mer chandi se were affiliates. The Departnent reasoned that
because the respondent’s records showed that its US custoner’s
purchases “account for only a small portion of [respondent’ s]

total sales revenue,” the respondent was not reliant on this

US custoner. 62 Fed. Reg. at 43, 708.
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Commerce responds that a finding of affiliation can be
based on a cl ose supplier relationship alone. The Governnent

cites Stainless Steel Wre Rod from Korea, 63 Fed. Reg.

40,404 (Dep’'t Comrerce 1998) (notice of final determ nation of
sales at LTFV), where the Departnent found that the sole
supplier, and the sole buyer, of the major input for the
production of the subject nmerchandi se were affiliated because
the supplier was in a position to control the buyer. 63 Fed.
Reg. at 40,410. The buyer, by its own adm ssion, had been
unabl e to develop an alternate source to supply the input.
“Thus, the business and economc reality is that the

rel ati onship between the parties is significant and, as
denonstrated by evidence on the record, not easily replaced.”

ld.; see also Mtsubishi Heavy Indus., Ltd. v. United States,

54 F. Supp.2d 1183, 1190-91 (Ct. Int’'|l Trade 1999) (sustaining
Comrerce’ s determ nation that “any supplier that depended upon
[ buyer] for 50 percent or nore of its sales during each year
during a five year period [woul d] be potentially subject to
the restraint or direction of [the buyer]” was reasonable

interpretation of term “close-supplier”); but cf. Furfuryl

Al cohol fromthe Republic of South Africa, 62 Fed. Reg.

61,084, 61,086 (Dep’'t Comrerce 1997) (final results of

anti dunpi ng duty admn. rev.) (producer and seller not
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affiliated with its home market custonmers even though producer
was the only manufacturer of subject nerchandise in South
Africa; Departnment stated that producer’s dom nant position in
the home market “in and of itself” was not sufficient for a
finding of affiliation between producer and its custoners).

G ven the inclusion of close-supplier relationships in
the SAA and the Departnent’s regul ations, Comrerce’s deci sion
to consider the fact that Sun purchased WSSP excl usively from
Ta Chen as one factor, anmobng others, as denonstrating Ta
Chen’s ability to control Sun, was reasonable. Moreover, the
determ nations Ta Chen cites in support of its position that
excl usi ve sal es agreenents and cl ose supplier relationships
are not sufficient to lead to a finding of affiliation did not
i nvol ve as many connecti ons between the conpani es as Commerce
found between Ta Chen and Sun. |If the affiliation finding
hi nged on this factor al one, however, the court would be
reluctant to uphold the determ nation as based on substantia
evidence. In this case there was no exclusive sales contract,
and even when there are exclusive sales contracts, Conmerce
has found that insufficient for an affiliation finding. See

Certain Cold-Rolled Carbon Steel Flat Products, 62 Fed. Reg.

at 18,441. When the court upheld Comrerce’ s determ nation

based on the “greater-than-fifty-percent-sal es-dependence-for-
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five years” in Mtsubishi, the court noted that the subject

mer chandi se was a “highly custom zed product, requiring unique

techni cal specifications.” Mtsubishi, 54 F. Supp.2d at 1191.

By contrast, there is no suggestion in this case that Sun
woul d have had difficulty obtaining WSSP from ot her suppliers.
Nonet hel ess, this is one factor that nay be considered by
Commer ce.

4) TCl's custody of Sun's signature stanp

Comrerce stated that TCl's physical custody of Sun's

signature stanmp constituted prim facie evidence that Ta Chen

ei ther "exercised, or was in a position to exercise, control

over [Sun's] disbursenents.” Final Results, 62 Fed. Reg. at

37,549. Ta Chen argues agai nst the Departnment’s concl usion
regarding this stanp, stating that TCl had this stanp in order
to nmonitor Sun’s cash outflows. Pl.’s Br. at 58. Ta Chen
further states that it sold Sun a | arge volume of product on
extended paynment terms, and that therefore TCl's accounts
recei vable from Sun “cane to be one of TCl’s npost significant
assets.” 1d. Ta Chen says "it was precisely because Ta Chen
did not control Sun that stringent credit nonitoring measures
were sought. The nmonitoring could provide early warning of
cash flow probl ems which could adversely affect ability to pay

debt." 1d. at 58-509.
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Commerce considered Ta Chen’'s argunents regardi ng the
reasons why it possessed Sun’s sighature stanp and concl uded
that Ta Chen had not presented evidence to counter the
presunption that it was in a position to control Sun’s

di sbursenments. Final Results, 62 Fed. Reg. at 37,549. Ta

Chen says TCl only stanped checks which were pre-approved by
Sun, and that Sun could wite its own checks. Pl.’s Br. at

58. There is no discussion, however, of whether Ta Chen had
the right to withhold stanping Sun checks. There is also no
record evidence of a witten agreenent between Ta Chen and Sun
regardi ng Ta Chen’s use and possession of Sun’s stanp.
Possession of the signature stanp provided TClI with the neans
to control Sun’s outflows, whether TClI exercised that power or
not. The statute focuses on the capacity to control, rather

than on the actual exercise of control. See Ferro Union, Inc.

v. United States, 44 F. Supp.2d 1310, 1324 (Ct. Int'l Trade

1999) (determ nation of “control” under URAA “not dependent on
actually exercising control, but rather on the capacity to
exercise control") (enphasis in original). The court

t herefore concludes that the Departnent’s reasoning that
possessi on of the signature stanp provided Ta Chen with the
capacity to control Sun’s disbursenments was substantially

support ed.
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5) Ta Chen's credit nmonitoring of Sun

The Departnment al so considered as indicative of control
the fact that Ta Chen, through TCl, had a dedi cated conputer
connection to Sun’s accounts receivable, accounts payable, and
inventory. This access was on a full-time, unlimted basis,
whi ch required no passwords or other security mechani sns

l[imting Ta Chen's access to Sun's records. Final Results, 62

Fed. Reg. at 37,549; Verification Report, at 5, Def.’s App.,

Tab 8, at 5.

Ta Chen argues that its credit nonitoring of Sun via
TCl's possession of Sun’s signature stanp was inperfect, and
that therefore Ta Chen needed another way to nmonitor Sun’s
credit. Pl.’s Br. at 59. Ta Chen submtted a certified
statenment from an expert in the US steel industry who asserted
that, in light of Sun's purchasing of a |large vol unme of
product on extended paynent terms, the credit nonitoring
exerci sed by Ta Chen was not i nappropriate between

unaffiliated parties. Response to Second Suppl enent al

Questionnaire, at 41-42, C R Doc. 17, Pl.’ s Prop. App., Tab

C, at 15-16. Ta Chen al so notes a conmment to UCC 8 9-205

(1999) which says that “policing” or “dom nion” by the secured
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party of its unaffiliated debtor is perm ssible and expected.?®
Ta Chen al so all eges that Comrerce’s conclusion that Ta Chen’s
conputer access to Sun’s records was indicative of control is
“specul ative” because Commerce did not cite evidence as to why
unaffiliated parties would never agree to such credit
noni t ori ng.

Ta Chen is msstating the Departnent’s analysis of this
i ssue. Commerce conceded that it is common for creditors to
“obtain reports regarding the status of a debtor’s business
activities,” but contended that the “full-tinme and unlimted
access to [Sun’s] computer system afforded Ta Chen a far nore
i nvasi ve nmechani sm for nonitoring than would be expected

bet ween unaffiliated parties.” Final Results, 62 Fed. Reg. at

37,549. The court finds that Commerce did not base its
affiliation finding sinply on the fact that Ta Chen nonitored
Sun’s records, but rather on the neans with whi ch Ta Chen

effectuated its nmonitoring. Ta Chen’s unlimted access to

° Ta Chen is referring to an official coment to UCC §
9-205 which states that nothing in the section “prevents .
“policing’ or domi nion as the secured party and the debtor may

agree upon; business and not |egal reasons will determ ne the
extent to which strict accountability, segregation of
coll ections, daily reports and the |like will be enpl oyed.”

Comment 5 to UCC § 9-205.

A finding of affiliation, however, is not inconsistent
with secured status. Whether such nonitoring is legally
perm ssible is irrelevant to the affiliation determn nation.
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Sun’s accounts does seem highly invasive, and Comrerce’s
conclusion that this nmonitoring was nore invasive than the
type which would normally exist between unaffiliated parties
was substantially supported.

6) Participation by Ta Chen president in neetings with Sun

custonmers and negotiation of prices of Sun's resal es of
WSSP

The Departnment also focused on the fact that Robert
Shi eh, the president of Ta Chen, net with Sun’s custonmers and
participated in the negotiation of Sun’s resales of WSSP, to

concl ude that Ta Chen and Sun were affili ates. Fi nal Results,

62 Fed. Reg. at 37,549. Commerce found that “Ta Chen’s
statenment that ‘it knew the prices which would be accepted by
[ Sun]’ raise[d] additional questions about the extent to which
[ Sun] was free to act in its own interest.” 1d.

Ta Chen explains that when a custonmer wanted to buy WSSP
at a price acceptable to Sun, Ta Chen would tell the custoner
to prepare a purchase order for Sun. Pl.’s Br. at 48. The
customer would then either send its order directly to Sun, or
give it to Ta Chen, who would forward the order to Sun. |d.
Ta Chen says Sun was free to accept, reject, or nodify these
orders. 1d. Ta Chen submtted the testinony of a US steel
i ndustry expert to support its argunent that such behavi or by

Ta Chen was standard industry practice. Response to Second
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Suppl enental Questionnaire, at 44, C.R Doc. 17, Pl.’s Prop.

App., Tab C, at 18. This expert stated that m Il officials
visit their unaffiliated distributors' customers and forward
the orders, so as not to undernmi ne their distributors by
taking the order directly fromthe distributor’s custoners.
Id.

Ta Chen may be correct in arguing that M. Shieh's visits
to Sun’s custoners is standard industry practice. Such visits
do, however, raise a well-founded suspicion that Ta Chen had a
great deal of access to Sun’s pricing information. For
i nstance, how could Ta Chen assure a seller that a particular
price was acceptable to Sun, unless Ta Chen had intimte
know edge of Sun’s pricing and cost decisions? Moreover,
sinply because certain behavior is standard industry practice
does not nmean it negates a finding of control. See Final
Rul es, 62 Fed. Reg. at 27,298 (declining to adopt suggestion
t hat Departnment should not consider “normal commerci al
rel ati onshi ps” as evidence of control; relationships described

in SAA as giving rise to control “can be characterized as

‘normal’ in the sense that they are commercial relationships
commonly entered into by firms. Nevertheless . . . the SAA
i ndicates that they can give rise to control”). M. Shieh's

ability to set the prices for Sun’'s resales directly
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inmplicates Ta Chen’'s ability to affect Sun’s pricing

deci sions, in accordance with Comrerce’ s regul atory definition
of affiliated parties. See 19 CF.R 8 351.102. The court

t herefore concludes that this factor was a strong indi cator of
Ta Chen’s ability to control Sun.

7) Debt financing

Comrerce’ s decision that Sun and Ta Chen were affiliated
al so depended on the debt financing arrangenment agreed to by

Sun. See Final Results, 62 Fed. Reg. at 37,549. Commerce

found that whether Sun “offered” its accounts receivable and
inventory as collateral for a bank loan to TCl, or whether TC
requested that it do so, was not germane to its anal ysis.
“Either way . . . [Sun] ‘placed its continued ability to

operate in the hands of a putatively unaffiliated party.

ld. (quoting Prelimnary Results, 62 Fed. Reg. at 1,436.)

In response to Comrerce’s first supplenenta
guestionnaire, Ta Chen explained that in June of 1993, it
sought to maintain a line of credit with its bank for an
anmount conparable to the amunt of TCl’'s accounts receivable

from San Shing.! Response to First Supplenenta

10 TCl's accounts receivable from San Shing were [ ]
mllion and it sought a line of credit with its bank of | ]
mllion. Response to First Supplenental Questionnaire, at 57,

(continued...)
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Questionnaire, at 57, Def.’ s App., Tab 4, at 24. Ta Chen says

that TCl consented to a UCC lien in all of its accounts

recei vable, “a significant portion of which was owed by San
Shing.” 1d. 1In this response, Ta Chen suggested that in
order to obtain a nore favorable interest rate, San Shing, and
subsequently Sun Stainless, provided the bank with the UCC
lien on its inventory and accounts receivable directly. Id.
Ta Chen states that |ater TCl asked Sun to grant the l|ien
directly, as a way to “sinplify a still otherw se ordinary
commercial arrangenent.”' Pl.’s Br. at 63. Ta Chen says that
the security lien was |limted to the unpaid anmount which Sun
owed Ta Chen for product sold, and that this limtation was

stated in side letter agreenents. |d. The Final Results

state that the agreement between Ta Chen/ TCl and Sun was not

in witing. Ta Chen clains that the side |etter agreenents

10(...continued)
Def.’s App., Tab 4, at 24.

1 Ta Chen cites Comrerce’s determ nation in Polyvinyl
Al cohol from Taiwan, 62 Fed. Reg. 54,823 (Dep’'t Comrerce 1997)
(notice of term nation of new shipper review), as an exanple
of a customer granting a security interest in its accounts
payable to a supplier, without this constituting debt
financing that leads to a finding of affiliation. The court
has troubl e seeing how Ta Chen draws this conclusion fromthis
determ nation. Commerce stated that the debt financing at
issue in Polyvinyl did not establish a control relationship,
but the particulars of the debt financing are not explained in
the determ nation. See Polyvinyl, 62 Fed. Reg. at 54, 824.
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did exist, and stated at oral argunment that these were
avai l able to the Departnent at verification, but that the
verifiers chose not to look at them |In its response to the
suppl enent al questionnaire, however, Ta Chen specifically
stated that it had been unable to find any witten statenent
menorializing the terms of the agreenment, but that “the anount
of the TCl take down on its line of credit was to be, and

al ways was, |ess than the amobunt owed to TCl by [ San Shing or

Sun].” Response to First Supplenental Questionnaire, at 57-

58, Def.’s App., Tab 4, at 24-25. The court is thus uncertain
whet her a witten agreenment did exist, but finds it
unnecessary to resolve the issue. The particulars of the debt
financing suffice to support Commerce’s conclusion that it was
i ndicative of a control relationshinp.

Simlar to its argunents regardi ng Robert Shieh’s
negotiations with Sun’s custoners, Ta Chen states that there
was not hi ng unusual about this debt financing arrangenent. 12
Ta Chen al so argues that the Departnent normally bases its

under standi ng of the relationship between parties on how the

12 Ta Chen again provided Conmerce with the opinion of
a US steel industry expert who found that Ta Chen’s nethod of
securing paynment from Sun was “a perfectly normal arrangenment
bet ween unaffiliated parties.” Pl.’s Br. at 65-66; see also
Response to Second Supplenental Questionnaire, at 41-42, Pl.’s
Prop. App., Tab C, at 15-16.
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parties thenselves treat their relationship in their financial

st at ement s. See Melam ne Institutional Di nnerware Products

from Tai wan, 62 Fed. Reg. 1,726, 1,731 (Dep’t Conmmerce 1997)
(notice of final determ nation of sales at LTFV) (where
Departnment classified amounts as | ong-term | oans “consistent
with the treatnment in the respondent’s financial statenent”).
Because TCl's audited financial statenents do not include a
loan fromSun in its list of |oan guarantees received from
third parties, and because the auditors did not list Sun as an
affiliated party in TCl's audited financial statenments, Ta
Chen argues that the Departnment should have deferred to this
characteri zation of their relationship. Pl.’s Br. at 66; see

al so Response to First Supplenental Questionnaire, at 69,

Pl.”s Prop. App., Tab A, at 37.

Ta Chen overl ooks the fact that the original debt
financi ng agreenent was entered into with Sun’s predecessor,
San Shing, and then apparently continued with Sun. This gives
rise to the question of why a new entity, Sun, would agree to
take on such a risk with a putatively unaffiliated conpany.

Ta Chen al so minimzes aspects of the debt financing agreenent
whi ch concerned Comrerce. Commerce explicitly disagreed with
Ta Chen’s argunent that Sun’s pledging of it accounts

recei vable and inventory to TCl “was essentially akin to TCl



CourT NO. 97-08-01344 PAGE 32

securing a lien upon [Sun] and, in turn assigning its rights

to the bank.” Final Results, 62 Fed. Reg. at 37, 550.

Commer ce expl ai ned:

t he actual transaction involved a significant qualitative

difference. 1In the latter case, TCl’'s security interest
would be limted to the amobunt [Sun] owed agai nst
purchases of inventory. 1In the fornmer case, [Sun]

unilaterally, and w thout consideration, assigned its
entire inventory and accounts receivable directly to
TCl's bank to facilitate a loan for TClI. That [ Sun]
woul d accept this risk without any consideration -

wi thout even a witten agreement menorializing the terns
and duration of the agreement — does not conport with the
commercial realities of dealings between unaffiliated
conpani es.

Id. Ta Chen argues that the consideration for Sun to enter
into the agreenent was the extended paynent ternms Ta Chen gave
Sun on a | arge volunme of product. Fromthe record, however,

it appears that Sun had al ready obtained the favorable credit
terms prior to agreeing to this |oan agreenent. |ndeed, Ta
Chen stated that a significant portion of its accounts
receivable, prior to seeking the loan, were owed to it by San
Shing as a consequence of Ta Chen’s | arge volune of sales to

San Shing and the extended credit terns for paynents.

Response to First Supplenental Questionnaire, at 56-57, Def.’s

App., Tab 4 at 23-24. The court therefore finds supported

Comrerce’ s conclusion that Sun agreed to offer its inventory
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and accounts receivable as collateral for TCl's | oan w t hout
adequat e consi derati on.

8) Factors considered as a whole

The court finds that Comrerce's determ nation that Ta
Chen controlled Sun is supported by substantial evidence.

Even if each of the individual connections between Ta Chen and
Sun, standing alone, may not be sufficient to establish
control, Conmmerce's conclusion that the numerous connections
bet ween Ta Chen and Sun were indicative of control was
reasonable. Commrerce did not rely on any one factor in
concludi ng that Ta Chen and Sun were affiliated parties,
rather, it determ ned that the conbination of factors was
sufficient proof of affiliation.

Ta Chen argues that Sun paid conpetitive and negoti at ed
prices for Ta Chen pipe, and that Sun was a profitable conpany
whi ch was sold for a profit. Ta Chen argues that if it were
really affiliated with Sun, it would not have sold WSSP to Sun
at a lower price and that no one woul d have been interested in
purchasi ng a conpany affiliated with another. Pl.’s Br. at
47. Commerce responded to this at oral argunment by stating
that Ta Chen coul d have been establishing Sun’s future market.
Al t hough this response is not conpletely satisfactory, the

possibility of draw ng inconsistent conclusions fromthe
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evi dence does not render it unsupported by substanti al

evi dence. See Consolo v. Federal Mritine Conmmin, 383 U. S.

607, 620 (1966) (“possibility of drawi ng two inconsistent
conclusions fromthe evidence does not prevent an
adm ni strative agency’s finding from being supported by
substantial evidence”) (citations omtted).

Substantial evidence is "nore than a nere scintilla. It
means such rel evant evidence as a reasonable m nd nm ght accept

as adequate to support a conclusion.” Universal Canera Corp.

v. NLRB, 340 U. S. 474, 477 (1951) (citation omtted). Even if
the court, deciding the issue anew, concluded that Ta Chen
and Sun were not affiliates, Conmerce's determ nation woul d
not be overturned "nerely because the plaintiff "is able to
produce evidence . . . in support of its own contentions,’"
rather, the plaintiff's evidence "nust be enough to convince
the Court that a reasonable m nd would not have found

[ Commerce’ s] evidence sufficient to support its conclusion.”

Torrington Co. v. United States, 14 CI T 507, 513-14, 745 F.

Supp. 718, 723 (1990) (quoting Hercules, Inc. v. United

States, 11 CIT 710, 755, 673 F. Supp. 454, 490 (1987)).
Ta Chen’s evidence is not sufficiently convincing for the
court to conclude that a reasonable m nd would not find

Commerce’ s evidence sufficient to support the affiliation
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finding. G ven the nunerous financial connections and
opportunities for control between Ta Chen and Sun, and Ta
Chen’s access to Sun’s pricing information, as well as its
participation in the negotiation of Sun’s sales of WSSP, the
court concludes that Commerce's determ nation that Ta Chen
controll ed Sun was supported by substantial evidence.
Therefore, Comrerce’s determ nation that Ta Chen and Sun were
affiliated parties is sustained.
B) Failure to provide adequate notice

The court does not find, however, that Commerce's
decision to apply facts avail able was made in accordance with
law. Based on its affiliation finding, Comrerce concl uded
that Ta Chen's sales to Sun should be classified as CEP sal es,
and applied an adverse facts available margin to these sal es
because Ta Chen did not provide information on Sun's US sal es.
The Departnment, however, never specifically requested this
information. \When Ta Chen | earned that the Departnent would
classify its sales as CEP, the time for Ta Chen to pl ace
unsolicited information on the record had passed.

Comrerce argues that the questions in its original
guestionnaire informed Ta Chen that, in general, it needed to
provide US sales information for its affiliated resellers.

Gov't Br. at 33-34. This argunment mnimzes the fact that
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Commerce specifically told Ta Chen in the second suppl enent al
guestionnaire that it had not yet decided how to classify Ta

Chen's US sal es. See Second Suppl enmental Questionnaire, at 3,

Def.'s App., Tab 5, at 5. Comrerce nust have been aware when
it issued this second suppl enental questionnaire on Decenber

24, 1996 that there was a possibility that it would treat Ta

Chen and Sun as affiliates, given that it made such a

determnation in the Prelimnary Results, issued two weeks

| ater on January 10, 1997. Commerce could therefore foresee
that in order to properly calculate Ta Chen's sal es as CEP
sales, it would need information on Sun's US sal es. But
Comrerce did not ask for this information specifically. 1In
fact, it appears to have tried to avoid giving Ta Chen a
bel at ed chance to amend.

Comrerce has a statutory obligation to provide
respondents with a chance to remedy deficient subm ssions.
See 19 U . S.C. §8 1677m(d) (1994). The statute provides in
rel evant part:

| f the adm nistering authority or the Conmm ssion

determ nes that a response to a request for information
under this subtitle does not conmply with the request, the

adm ni stering authority . . . shall pronptly informthe
person submtting the response of the nature of the
deficiency and shall, to the extent practicable, provide

that person with an opportunity to renmedy or explain the
deficiency in light of the tinme limts established for
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the conpletion of investigations or reviews under this
subtitle.

Commerce did not provide Ta Chen with such a renedi al
opportunity to place information of Sun's US sales on the
record in this review. Comerce inplies that Ta Chen could
have provided the information on Sun's US sales after the
i ssuance of the prelimnary results. Gov't Br. at 40. The
time for Ta Chen to provide unsolicited information, however,
had al ready passed. See 19 CF. R 8 353.31(a)(ii) (1996)
(subm ssion of factual information to be submtted not | ater
than "the earlier of the date of publication of notice of
prelimnary results of review or 180 days after the date of
publication of notice of initiation of the review').® The
initiation of the review in this case was published on
February 1, 1996, which would have required Ta Chen to submt
all factual information by August 1, 1996, six nonths before
Ta Chen was infornmed that the Departnent would consider its

sales to Sun as CEP sal es.

13 The current version of this regulation provides that
subm ssion of factual information is due no later than "[for]
the final results of an admnistrative review, 140 days after
the | ast day of the anniversary nonth, except that factual
information requested by the verifying officials froma person
normally will be due no | ater than seven days after the date
on which the verification of that person is conpleted.” 19
C.F.R 8§ 351.301(b)(2) (1999).
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The failure by Commerce to provide respondents with
sufficient notice can render the decision "unsupported by
substantial evidence and otherwi se contrary to law. " Usinor

Sacilor v. United States, 19 CI T 711, 745, 893 F. Supp. 1112,

1141-42 (1995) (Department failed to notify plaintiff that it

| acked necessary information to assess likely effects of
subsidy programin countervailing duty case; plaintiffs not
aware of deficiency until issuance of final results), aff’d in

part and rev'd in part, 1999 W. 641231 (Fed. Cir. Aug. 24,

1999). In Usinor, the court found that broad questions
initially asked of plaintiff did not "discharge [ Conmmrerce]
fromits obligation to put parties on notice as to the
deficiencies in their responses.” |1d. The court will not
endorse "an investigation where [Commerce] sent out a general
gquestionnaire and a brief deficiency letter, then effectively
retreated into its bureaucratic shell, poised to penalize
[respondent] for deficiencies not specified in the letter that
[ Commerce] would only disclose after it was too late, i.e.,

after the prelimnary determ nation." Bowe-Passat v. United

States, 17 CIT 335, 343 (1993).

Al t hough Ta Chen, unlike the respondent in Bowe-Passat,

did not try to provide the mssing information after the

prelimnary results, Conmerce has behaved in the sanme way as
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it did in Bowe-Passat by failing to notify the respondent of

t he deficiency when it had an opportunity to do so, prior to
issuing the prelimnary results. Comrerce's prelimnary
determ nation that Ta Chen and Sun were affiliated, and its
deci sion to apply an adverse margi n because Ta Chen failed to
provide information on Sun's US sal es, does not constitute
notice pursuant to 19 U.S.C. §8 1677m(d). Although it is not
conpletely clear that the Departnment would have rejected the
information had Ta Chen tried to submt it after the
prelimnary results, Commerce’s |less than open approach to Ta
Chen indicates rejection was |ikely. At oral argunent, the
governnment argued that Ta Chen was required to ask the
Departnent to ask Ta Chen to provide Sun’s US sal es
information. But it is Comrerce, not the respondent, which

bears the burden of asking questions. See NSK Ltd. v. United

States, 19 CI T 1319, 1328, 910 F. Supp. 663, 671 (1995)
("[r]espondents should not be required to guess the paraneters
of Commerce's interpretation of a phrase in the statute.")
Comrerce grounds its argunent on the truismthat the
respondent has the burden of creating an accurate record. See

Chinsung I ndus. Co. v. United States, 13 CIT 103, 106, 705 F.

Supp. 598, 601 (1989) (burden of creating an adequate record

rests with respondents). This truism however, cannot obviate
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Commerce’s obligation to |l et the respondent know what

information it really wants. See Queen's Flowers de Col onbia

v. United States, 981 F. Supp. 617, 628 (Ct. Int'l Trade 1997)

("all eged response deficiency cannot support application of
[ best information avail able] where the information sought was
apparently never requested.") (citation onmtted).

Comrerce has an obligation to make the questions affected
by affiliation issues clear, in light of its own recognition
that affiliation is a conplex concept and its decision to
develop its practice in this area on a case by case basis.

See Final Rules, 62 Fed. Reg. at 27,297. Commerce nust

therefore assure itself that it has asked questions sufficient
to provide it with enough information to make both the
affiliation determ nation itself and the resulting

determ nations. 1In this case Ta Chen had a good basis to

argue that it did not control Sun and it nade that argument to

14 Comrerce stated in the Final Results that by the
time of this review, Ta Chen nust have had an understandi ng of
affiliation. Final Results, 62 Fed. Reg. at 37,552. Although
the URAA went into effect in January 1995, Commerce did not
issue its final regulations to conport with the new statute
until 1997, and the third adm nistrative review of Ta Chen
began in 1996. The court therefore cannot conclude that a
respondent in Ta Chen’s situation could be expected to have a
t hor ough under st andi ng of how Commerce woul d apply the new
affiliation standard, where Commerce itself said that it would
develop its affiliation practice, “through the adjudication of
actual cases.” Final Rules, 62 Fed. Reg. at 27, 297.
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Commerce. |If a respondent reasonably believes it is not
affiliated with its reseller, and therefore that it has EP
rather than CEP sales, then it has a reason not to submt
information on the subject reseller’s US sales until Comerce
tells the respondent that it wants the information on the
particul ar reseller or until Comrerce’ s questions are clear
enough that the respondent knows what it should submt.? |In
this situation where a new statute was not fully explained and
Commerce suspected that it would make a finding of affiliation
bet ween the inporter and the US reseller, it should have

pl aced the respondent on notice, specifically requested
information on that reseller's US sales, and requested any

ot her information necessary to the CEP cal culation. |If
Comrerce wi shes to place the full burden of error of an
affiliation assessnent on the respondent, at a mnimumit nust

make that clear, otherwise this is sinply another instance of

15 Contrast this fact situation with that of respondent
in Pohang Iron and Steel Co. v. United States, No. 98-04-
00906, 1999 W 970743, at *15 (Ct. Int’'l Trade Oct. 20, 1999)
(Commerce twi ce asked for specific informati on necessary to
cal cul ate CEP and respondent specifically declined to provide
data on basis EP applied).
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error which respondents nust have an opportunity to correct
under 19 U.S.C. § 1677m(d) .18

Commerce may not use Ta Chen’'s failure to submt Sun’s US
sales information as justification for an application of
adverse facts available. On remand, Commerce nust provide Ta
Chen an opportunity to supply the information on Sun's US
sal es.
1. Purported sales to Conpany C

Backgr ound

In the Final Results, Commerce concluded that Ta Chen

failed to report comm ssions to one of its US custoners,

Anderson All oys, ' on sales purportedly nade to one of its US

16 Even if Commerce’s procedures and questions are
clear, this may be insufficient to prevent Commerce from
having to provide a respondent with the opportunity to renedy
a deficient subm ssion when it discovers the onmi ssion early
enough for renmediation to occur. Defendant nade clear that it
was not arguing that the statute allows an exception to the
opportunity for correction provision based on i nexcusable
neglect or wilful hiding of information. This may be a defect
in the statute which Commerce is seeking to offset. In any
case, as the requisite clarity was not present here, the court
does not address this issue.

17 Subsequent to the issuance of the Final Results, Ta
Chen pl aced the nanme, Anderson Alloys, on the public record.
See PI."s Br. at 3 n. 6. 1In the Final Results, Anderson is

referred to as "one of Ta Chen's US custoners."”
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Custonmers, Conpany C.'® Final Results, 62 Fed. Reg. at 37, 544.

Comrerce concl uded that Ta Chen m sreported an unknown nunber
of sales to this customer and decided to apply adverse facts
available to all of Ta Chen's sales made to Anderson. 1d.
Commerce stated that Ta Chen had not acted to the best of its
ability, and that Ta Chen's reported data did not permt
Comrerce to segregate the m sreported sales for purposes of
calculating the final margin. [d.

Comrerce's initial questionnaire requested that Ta Chen
report the unit cost of commi ssions paid to affiliated and
unaffiliated selling agents, and to describe the terns under
whi ch commi ssions were paid and how conm ssion rates were

determned.'® lnitial Questionnaire, at C-20, Def.'s App., Tab

1, at 8. Ta Chen responded that during the POR, it paid

commi ssions to only one unaffiliated party.?° Response to

Initial Questionnaire, at 48-49, Def.'s App., Tab 2, at 6-7.

18 [ ]

19 In order to calculate NV, the statute allows
Comrerce to account for certain differences in the
circunstances of sales in the United States and foreign
markets. See 19 U.S.C. 8 1677b(a)(6)(C)(iii) (1994).
Pursuant to its regul ations, Commerce nmkes circunstances of
sal e adjustnments for direct selling expenses, including
comm ssions. See 19 CF.R 8 351.410(b) & (c) (1999).

20 [ ]
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Comrerce's conclusion that Ta Chen m sreported
conm ssions stems from questions which Comrerce officials
asked Robert Shieh, president of Ta Chen and TClI, during
verification at TCl in June 1997. |In connection with
guestions regarding TCl's sal es process, verification
officials asked M. Shieh to "discuss his involvenent in sales
of . . . nerchandise and the pricing nethodol ogy of TCI."

Verification Report, at 5, Def.'s App., Tab 8, at 5. M.

Shi eh described his visits to various distributors during the
POR, including one visit to one of Anderson Alloy's custoners,
Company C. The report goes on to state that:

M. Shieh also clarified that prices between Anderson

Al l oys and [ Conpany C] were negotiated by Anderson

Alloys. In addition, he stated that there are tinmes when

Ta Chen has sold direct to [Conpany C]. During such

i nstances, Ta Chen negotiated the price with [ Conpany (]

Ta Chen woul d then pay Anderson Alloys a conm ssion.

ld. There was no further discussion or elaboration of these
sal es at any point during verification.

In an internal nenorandum the case anal yst stated that
"newl y-di scl osed facts" were nade at verification, pertaining
to sales Ta Chen reported as being made to Anderson. "Ta Chen
revealed for the first tinme that certain of these sal es had,

in fact, been made to yet another custoner, [Conpany C], an

entity which has never before been referenced in this
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adm ni strative review." Analysis Menorandum for Final Results

of 1994-1995 Ta Chen Review (July 1, 1997), at 2, C. R Doc.

32, Def.'s App., Tab 9, at 2. This nmenorandum al so
characterized M. Shieh's comrents as a statenent that
Anderson All oys was a conm ssionaire on sales to Conpany C
during the POR. 1d. The menmorandum further stated:

[ Ta Chen] deliberately m sreported an unknown portion of
its sales to Anderson . . . . Furthernore, Ta Chen
stated affirmatively for the record that it paid

comm ssions to one only U S. conm ssionaire . :

Prior to verification Ta Chen never indicated that it
pai d conm ssions to Anderson or to any other party, and
Ta Chen's U. S. data do not reflect comm ssion anounts on
any of the sales Ta Chen identified as being to Anderson.
Thus, Ta Chen failed not only to nane Anderson as a

conm ssionaire, but also failed to report the comm ssions
it did pay to Anderson

ld. at 3, Def.’s App., Tab 9, at 3 (enphasis in original).

After issuance of the Final Results, in which Comrerce

appl i ed adverse facts available to Ta Chen's sales to
Anderson, Ta Chen requested a correction of the Departnent's
treatment of these sales, claimng that the conclusion that Ta
Chen sol d subject nmerchandi se to Conpany C during the POR was

a mnisterial error. Mnisterial Error Subnm ssion (July 24,

1997), at 4, C. R Doc. 34, Pl.s' Prop. App., Tab P, at 4.2

21 The July 24, 1997 subm ssion was a re-subni ssion of
Ta Chen's July 17, 1997 subm ssion alleging a mnisterial
error. Comrerce determned that the July 17 subm ssion
(continued...)
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Commerce did not, however, alter its conclusion that Ta Chen
had m sreported its sales to Anderson Alloys and failed to
list Anderson as a comm ssionaire.
Di scussi on

Ta Chen argues that the conclusion that it m sreported
sal es to Anderson Alloys, and failed to |ist Anderson as a
conmm ssionaire during the POR, is not supported by substanti al
evidence. Ta Chen insists that M. Shieh's comments regarding
sales to Conpany C referred to sales made outside of the POR
and that M. Shieh was responding to questions regarding Ta
Chen's sales history, not just sales during the POR  The
Donmestic Interested Parties counter that the verification was
carried out to verify Ta Chen's sales information during the
POR, so Commerce could legitimately interpret M. Shieh's
statenments as referring to sales which occurred during the
POR.

The court agrees with Ta Chen that Comrerce's concl usion

is not supported by substantial evidence. As stated in the

21(...continued)
cont ai ned new factual information, and therefore returned the
docunent pursuant to 19 C.F.R 8§ 353.38(i) (1997). Commerce
Letter Ruling (July 22, 1997), at 1, P.R Doc. 103, Def.'s
App., Tab 11, at 1. Ta Chen was permtted to resubmt its
all egation of mnisterial error w thout referencing the new
information. |d.
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di scussi on section of Ta Chen's sales to Sun, substanti al
evidence is "nore than a nmere scintill a. It means such
rel evant evidence as a reasonable m nd m ght accept as

adequate to support a conclusion.” Universal Canmera Corp.,

340 U.S. at 477. The court does not substitute its own
judgnment for that of Commerce, but the court will not defer to
a decision which is based on "inadequate anal ysis or

reasoning."” USX Corp. v. United States, 11 CIT 82, 88, 655 F.

Supp. 487, 492 (1987) (rejecting analysis of ITC where ITC did
not fully analyze the issue). "[T]he absence of information
necessary for a thorough analysis nmay render a determ nation
unsupported by substantial evidence." [|d. at 95, 655 F. Supp.
at 498 (citation omtted).

Comrerce's analysis that Ta Chen misreported its sales to
Anderson is inadequate. There is no indication fromthe
verification report that Comrerce had any concerns regarding
Ta Chen sales to Conpany C with comm ssions to Anderson. The

Final Results do not el aborate any reason why the di scussion

at verification could justifiably lead to the conclusion that
M. Shieh was referring to POR sal es of subject nerchandi se.

See Final Results, 62 Fed. Reg. at 37, 544.

M. Shieh's statenent during verification was made in

response to questions regarding the history of Ta Chen's sales
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process. The introductory paragraph to this section of the
verification report states that Ta Chen was to be "prepared to
di scuss the history of Ta Chen's efforts at selling pipe in

the United States."” Verification Report, at 4, Def.’s App.,

Tab 8, at 4. M. Shieh stated that "there are tinmes when Ta

Chen has sold direct to [Conpany C]. During such instances,
Ta Chen negotiated the price with [Conpany C]. Ta Chen woul d
t hen pay Anderson Alloys a commission." 1d. at 5, Def.’'s
App., Tab 8, at 5 (enphasis added). This sole statenent is
not sufficient evidence for a conclusion that Ta Chen
m sreported its comm ssions when it was made in the context of
Ta Chen's history of its sales in the United States, and where
the verification report itself does not indicate that M.
Shi eh's statenment was in any way problenmatic.

Ta Chen al so enphasi zes that it was provided with no
opportunity to clarify M. Shieh's statenent regardi ng sal es
to Company C. Commerce argues that verification is not the

time to submt new i nformati on. See Tatung Co. v. United

States, 18 CIT 1137, 1142 n.3 (1994) (court accepted as
reasonabl e "Comrerce's position that allow ng respondents who
failed verification to re-submt new data, and requiring
Comrerce to re-verify this informati on would i npose an undue

burden on Commerce."); see also Chinsung, 13 CIT at 106, 705
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F. Supp. at 601-02 (stating that respondent bears the burden

of creating an adequate record). Ta Chen, unlike the
respondent in Tatung, did not fail verification. Indeed the

verification report reflects that the Departrment did not find
di screpancies in TCl's information. By conparison, the
Departnment found "numerous errors and om ssions” in the

respondent’'s data during verification in Tatung. Tatung, 18

CIT at 1138.
As stated in the discussion of Ta Chen's affiliation with
Sun, Commerce has an obligation to "put parties on notice as

to the deficiencies in their responses.” Usinor Sacilor, 19

CIT at 745, 893 F. Supp. at 1142. In Usinor, Comrerce failed
to give the plaintiffs notice that information was absent

bet ween the issuance of its prelimnary and final results.
The court held that this rendered Comrerce's determ nation
unsupported by substantial evidence and otherw se contrary to
law. 1d. at 745, 893 F. Supp. at 1141. 1In this case,

Commerce's determ nation in the Final Results that Ta Chen had

m sreported sales to Anderson was a total surprise to Ta Chen.
By failing to provide Ta Chen with an opportunity to conment
on this allegation, Comrerce based its conclusion on

i nsufficient evidence and reasoning which the court will not

uphol d.
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G ven this record, the court concludes that the finding
that Ta Chen misreported its sales to Anderson is not
supported by substantial evidence. On remand, Commerce nust
ei ther provide Ta Chen an opportunity to submt evidence on
the purported sales to Conpany C, in order for the Departnent
to make a determ nation as to whether these sales were made
during the POR, or Commerce nust disregard the issue of
nm sreported sal es and undi scl osed comm ssions to Anderson.
I11. Application of adverse facts

Ta Chen contests the Departnment's application of adverse
facts avail able, pursuant to 19 U S.C. § 1677e (1994).
Comrerce applied adverse facts available to Ta Chen's
m sreported sales, i.e., its sales to Sun and Anderson. Final
Results, 62 Fed. Reg. at 37,553. It did not base Ta Chen's
margin on total adverse facts avail able, as requested by the
Domestic Interested Parties. 1d. Rather, Comrerce applied
partial adverse facts.

The Departnment concluded that an adverse inference was
war r ant ed because "Ta Chen failed to provide the Departnment
with a conplete and reliable listing of its U S. sales,” and
that this amunted to a failure on Ta Chen's part to cooperate

to the best of its ability. Prelimnary Results, 62 Fed. Reg.

at 1, 436. Commerce stated further in the Final Results that,
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with regard to sales to Anderson, Ta Chen m sreported these
sales and failed to act to the best of its ability in this

regard. Final Results, 62 Fed. Reg. at 37, 544.

The court need not resolve the issue of whether the
application of adverse facts avail able was warranted, in |ight
of the fact that it is remanding this case to provide Ta Chen
an opportunity to provide the Departnent with information on
Sun's US sales and on Ta Chen's sal es to Anderson All oys. ??
Commerce will therefore have to recal culate the dunping margin
in light of this information and, depending on Ta Chen's
cooperation on remand, may or may not find that an application
of adverse facts avail able is warranted.

V. Corroboration of the dunping margin

Comrerce applied a 31.90 percent margin as parti al

adverse facts available to Ta Chen's sales to Sun and to

Anderson. This margin was the highest rate fromthe initial

22 The court al so does not address Ta Chen’s argunent
that the Departnment may not consider the respondent’s |evel of
cooperation in selecting substitute informtion when it
applies partial adverse facts available. Pl.’s Br. at 41.
The court does note that it has upheld the application of
adverse facts to only a portion of a respondent’s data. See
Toyota Motor Sales, U.S.A., Inc. v. United States, 15 F.
Supp.2d 872, 882 (Ct. Int’l Trade 1998); Ferro Union, 1999 W
825584, at *7 (Ct. Int’l Trade Oct. 6, 1999) (application of
parti al adverse facts avail able furthered goal of accuracy
whi | e mai ntaining adversity).
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LTFV i nvestigation. Prelimnary Results, 62 Fed. Reg. at

1,436; see also Certain Welded Stainless Steel Pipe from

Tai wan, 57 Fed. Reg. at 62,301. This resulted in a weighted-

average margin of 6.06 percent. Final Results, 62 Fed. Reg.

at 37, 556.

Ta Chen argues that Comrerce failed to corroborate the
margin in accordance with 19 U S.C. 8 1677e(c). In light of
the court’s instructions to Cormerce on remand, however, the
court need not determ ne whether the application of this
mar gi n was warranted, nor whether it was properly
corroborated. The court also does not address Ta Chen’s
arguments that the margin was based on aberrant sal es.
Comrerce will calculate a margin for Ta Chen based on its
findi ngs pursuant to this remand.

Concl usi on

The court affirms Commerce's finding that Ta Chen and Sun
Stainless are affiliated parties, as based on substanti al
evi dence. Commerce erred, however, in applying facts
avai lable. On remand, Commerce will ask Ta Chen to provide
information on Sun's US sales. The court also finds that
Comrerce’ s decision that Ta Chen m sreported its sales to
Anderson All oys was not based on substantial evidence. On

remand, Commerce will provide Ta Chen with an opportunity to
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expl ain whether the alleged sales to Conpany C occurred
outside of, or during, the POR, or will disregard this issue.
Remand results are due within 60 days. Objections are

due 20 days thereafter, responses 11 days thereafter.

Jane A. Rest ani
JUDGE

Dat ed: New Yor k, New York

This 28th day of October, 1999



