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Plaintiff, Fabrique de Fer de Charleroi S. A (“FAFER’), noves
pursuant to USCIT R 56.2 for judgnent upon the agency record
chal | engi ng various aspects of the United States Departnent of
Commerce, International Trade Adm nistration’s (“Conmerce”) fina
determination, entitled Final Results of Antidunping Duty
Adm nistrative Review of Certain Cut-to-Length Carbon Steel Plate
From Bel gium (“Final Results”), 63 Fed. Reg. 2959 (Jan. 20, 1998).
Specifically, FAFER di sputes: (1) Comerce’ s use of FAFER s general
comm ssion as a proxy for FAFER s indirect selling expenses; and
(2) Commerce’ s decision that FAFER s anti dunpi ng duti es have been
absor bed.

Held: FAFER s USCIT R 56.2 notion is granted in part and
denied in part. This case is renmanded to Commerce to: (1) exam ne
the record for determnation of what data should be used as a
substitute for FAFER s indirect selling expenses; and (2) take
further actions not inconsistent with this opinion.

[FAFER s notion is granted in part and denied in part. Case
remanded] .
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OPI NI ON
TSQUCALAS, Senior Judge: Plaintiff, Fabri que de Fer de
Charleroi S.A (“FAFER’), nopbves pursuant to USCIT R 56.2 for
j udgnment upon the agency record chal |l engi ng vari ous aspects of the
United States Department of Conmerce, I nternational Trade
Adm nistration’s (“Commerce”) final determ nation, entitled Final

Results of Antidunping Duty Adninistrative Review of Certain Cut-

to-Length Carbon Steel Plate From Belgium (“Final Results”), 63

Fed. Reg. 2959 (Jan. 20, 1998). Specifically, FAFER disputes: (1)
Commerce’ s use of FAFER s general comm ssion as a proxy for FAFER s
i ndirect selling expenses; and (2) Conmerce’s deci sion that FAFER s

ant i dunpi ng duti es have been absor bed.
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BACKGROUND
Thi s case concerns the anti dunpi ng duty order on cut-to-I|ength
carbon steel plate inported to the United States from Bel gi um

during the 1995-96 period of review (“POR’). See Antidunping Duty

O der and Anendnent to Final Deternmination of Sales at Less Than

Fair Value: Certain Cut-to-Length Carbon Steel Plate From Bel gi um

(“Antidunping Duty Order”), 58 Fed. Reg. 44,164 (Aug. 19, 1993).

Commer ce published the prelimnary results of the subject reviewon

Sept enber 15, 1997. See Cut-to-Length Carbon Steel Plate From

Belgium Prelimnary Results of Antidunping Duty Adnministrative

Revi ew, 62 Fed. Reg. 48,213. Commerce published the Final Results

on January 20, 1998. See 63 Fed. Reg. 2959. FAFER initiated the
case at bar agai nst Conmerce on February 18, 1998, and on April 30,
1998, this Court granted consent nmotion to Bethlehem Steel
Corporation and U S. Steel Goup A Unit of USX Corporation

(“Domestic Producers”) to enter as defendant-intervenors.

JURI SDI CT1 ON
The Court has jurisdiction over this matter pursuant to 19

U S.C. § 1516a(a) (1994) and 28 U.S.C. 8§ 1581(c) (1994).

STANDARD OF REVI EW

The Court w Il uphold Commerce’s final determnation in an
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antidunping admnistrative review unless it is “unsupported by
substanti al evidence on the record, or otherwi se not in accordance
with law . . . .7 19 U S C 8§ 1516a(b)(1)(B)(i) (1994); see NIN

Bearing Corp. of Am v. United States, 24 AT __ , _ , 104 F.

Supp. 2d 110, 115-16 (2000) (detailing Court’s standard of review

i n antidunpi ng proceedi ngs).

A Commerce’s Use of FAFER s General Comnm ssions as
a Proxy for FAFER s Indirect Selling Expenses

1. Backgr ound

On August 19, 1993, Commerce published the Antidunping Duty

O der covering merchandi se subject to the review. See 58 Fed. Reg.
44,164. On Septenber 17, 1996, Commerce duly initiated the revi ew

at i ssue. See |nitiation of Antidunping and Countervailing Duty

Adm nistrative Reviews, 61 Fed. Reg. 48, 882. On Sept enber 19,

1996, Commerce issued to FAFER its standard questionnaire
i nstructing FAFER, anong other things, to report various expenses
that FAFER incurred in its home market and the United States,
inclusive of FAFER s indirect selling expenses related to the
United States sales. See Def.’s Mem Opp. Pl.’s Mot. J. Agency R
(“Def.”s Mem "), Ex. 1. Later on, Commerce issued a suppl enment al
guestionnaire seeking additional information and clarifications.

See Def.’s Mem, Ex. 3.
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Bot h questionnaires provided very specific instructions with
regard to the format in which Commerce expected FAFER to submit the
i nformati on sought. See id., Ex. 1, 3. Responding to the
guestionnaires, FAFER did not identify FAFER s indirect selling
expenses related to the United States sales in the way and with t he
specificity that Commerce requested. See Pl.’s Br. Sup. Mdt. Sunmm
J. (“Pl.”s Br.”) at 10. FAFER, however, notified Conmerce that the
submtted data: (a) was derived from FAFER s internal “Cost of
Production Analysis Systent (“COPAS’); (b) did not “distinguish
between direct and indirect |abor costs” due to the structura
deficiencies of COPAS, Pl.’s Reply Br. Supp. Mot. Summ J. (“Pl.’s
Reply”) at 5 and 6, n.7; and (c) provided the calculation of
FAFER s general and adm nistrative expenses (“G&A’) that included

enpl oyees wages and charges. See Pl.’s Br., App. 13.

Commerce was | eft unsatisfied wth the informati on provi ded by

FAFER. See Prelimnary Results, 62 Fed. Reg. 48,213-14. During

t he revi ew, Conmerce determ ned that FAFER s United States sal e was
a constructed export price (“CEP’) sale, that is, a sale of the
subject nmerchandise to an wunaffiliated purchaser through an
internediary, the price for which had to be adjusted under
subsections (c) and (d) of 19 U S.C. 8§ 1677a (1994) to account for
FAFER s various direct and indirect selling expenses. See

Prelimnary Results, 62 Fed. Reg. at 48,214; 19 U.S.C. § 1677a(b)-
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(d) (1994). M ssing the information on FAFER s indirect selling
expenses, Commerce resorted to the facts available in reaching the
applicable determ nation. See Def.’s Mem 33-38. Specifically,
Comrer ce used FAFER s general policy comm ssion rate as a proxy for
FAFER s i ndirect selling expenses even t hough Commerce establi shed
t hat “FAFER paid no comm ssion upon its sole [United States] sale

to its subsidiary, Charleroi USA" (“Charleroi”). Id. at 37.

2. Exhaustion of Adm nistrative Renedies
a. Contentions of the Parties
As a prelimnary matter, Commerce contends that the issues of
whet her Commerce properly: (a) “doubl e-counted [indirect selling]
expenses”; and (b) refused to entertain the shortcom ngs of FAFER s
accounting system should not be exam ned by this Court because
FAFER failed to question these issues before Comerce and,
consequently, forfeited its right to judicial review Def.’s Mem

at 28.

FAFER al | eges that the i ssues were sufficiently presented for
Commerce’ s consi derati on when FAFER: (1) stated the deficiencies of
COPAS; and (2) pointed out that G&A cal cul ation was nade on the
basi s of enpl oyees wages and charges that have already been taken

into account. See Pl.’s Reply at 6.
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b. Anal ysi s
The exhaustion doctrine requires a party to present its clains
to the relevant adm nistrative agency for the agency’s
consideration before raising these clains to the Court. See

Unenpl oynent Conpensati on Conmi n of Al aska v. Aragon, 329 U. S. 143,

155 (1946) (“Areview ng court usurps the agency’s function when it
sets aside the administrative determ nation upon a ground not
t heretof ore presented and deprives the [agency] of an opportunity
to consider the matter, make its ruling, and state the reasons for

its action”).!?

! There is, however, no absol ute requirenment of exhaustion

in the Court of International Trade in non-classification cases.
See Al hanbra Foundry Co. v. United States, 12 CI T 343, 346-47, 685
F. Supp. 1252, 1255-56 (1988). Section 2637(d) of Title 28 (1994)
directs that “the Court of International Trade shall, where
appropriate, require the exhaustion of adm nistrative renedies.”
By its use of the phrase “where appropriate,” Congress vested
discretion in the Court to determ ne the circunstances under which
it shall require the exhaustion of adm nistrative renedies. See
CEMEX, S.A v. United States, 133 F.3d 897, 905 (Fed. G r. 1998).
Therefore, because “each exercise of judicial discretion in not
requiring litigants to exhaust adm nistrative renedies,” the Court
is authorized to determ ne proper exceptions to the doctrine of
exhaustion. Al hanbra Foundry, 12 CIT at 347, 685 F. Supp. at 1256
(citing Tinken Co. v. United States, 10 CT 86, 93, 630 F. Supp

1327, 1334 (1986), rev'd in part on other grounds, Koyo Sei ko Co.
v. United States, 20 F.3d 1156 (Fed. Cir. 1994)).

In the past, the Court has exercised its discretion to obviate
exhaustion where: (1) requiring “it would be futile,” see Rhone
Poulenc, S.A v. United States, 7 CIT 133, 135, 583 F. Supp. 607,
610 (1984) (“it appears that it would have been futile for
plaintiffs to argue that the agency should not apply its own
regulation”), or would be *“inequitable and an insistence of a
useless formality” as in the case where “there is no relief which
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The purpose behind the doctrine of exhaustion is to prevent
courts from premature involvenent in admnistrative proceedings,
and to protect agencies "from judicial interference until an
adm ni strative deci sion has been formalized and its effects felt in

a concrete way by the challenging parties.” Abbott Lab. v.

Gardner, 387 U.S. 136, 148-49 (1967); see also Public Ctizen

Health Research Group v. Conmm ssioner, FDA, 740 F.2d 21, 29 (D.C

Cr. 1984) (pointing out that the exhaustion doctrine serves “four
primary purposes: [(1)] it ensures that persons do not flout
established admnistrative processes”; (2) “it protects the
aut onony of agency deci si onmaking”; (3) it aids judicial review by
permtting factual devel opnent of issues relevant to the dispute;
and (4) “it serves judicial econony by avoiding repetitious
admnistrative and judicial factfinding” and by resolving sole

claims without judicial intervention.)

plaintiff may be granted at the admnistrative level,” United
States Cane Sugar Refiners’ Ass’'n v. Block, 3 CIT 196, 201, 544 F.
Supp. 883, 887 (1982); (2) a subsequent court decision has
interpreted existing |law after the adm nistrative determ nation at
i ssue was published, and the new decision mght have materially
affected the agency’s actions, see Tinken, 10 CIT at 93, 630 F.
Supp. at 1334; (3) the question is one of | aw and does not require
further factual devel opnent and, therefore, the court does not
i nvade the province of the agency by considering the question, see
id.; R R Yardnasters of Am v. Harris, 721 F.2d 1332, 1337-39
(D.C. Cir. 1983); and (4) the plaintiff had no reason to suspect
that the agency would refuse to adhere to clearly applicable
precedent. See Philipp Bros., Inc. v. United States, 10 CIT 76

79-80, 630 F. Supp. 1317, 1321 (1986).
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While a plaintiff cannot circunvent the requirenments of the
doctrine of exhaustion by nerely nmentioning a broad i ssue w thout
raising a particular argunent, plaintiff’s brief statenment of the
argunment is sufficient if it alerts the agency to the argunent with
reasonable clarity and avails the agency with an opportunity to

address it. See generally, Hornel v. Helvering, 312 U. S. 552

(1941); see also Rhone Poulenc, Inc. v. United States, 899 F.2d

1185, 1191 (Fed. G r. 1990). The sole fact of agency’'s failure to
address plaintiff’s challenge does not invoke the exhaustion
doctrine and shall not result inforfeiture of plaintiff’s judicial

renedi es. See generally, B-West Inports, Inc. v. United States, 19

CIT 303, 880 F. Supp. 853 (1995). An adm nistrative decision not
to address the i ssue cannot be dispositive of the question whether
or not the issue was properly brought to the agency’'s attention.

See, e.qg., Allnutt v. United States DQJ, 2000 U. S. Dist. LEXI S 4060

(D. Mi. 2000).

In the case at bar, Commerce advised FAFER that common

exanples of indirect selling expenses are “inventory carrying
costs, salesnen’s salaries, . . . product liability insurance[,]
techni cal services [and] warranty repairs.” See Def.’s Mem at

27 (enphasis supplied). FAFER stated that its G&A costs included
“enpl oyees wages [that have already been taken into account,]

[i]nsurance costs [and] . . . research costs.” Pl."s Br. App. 13
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(enphasi s supplied). FAFER also notified Comrerce that its
accounting systemdi d not “di stinguish between direct and i ndirect”
expenses. Pl.’s Reply at 6, n.7, accord Def.’s Mem Ex. 5. Wile
Commerce chose to read these two statenents as asserting neither
that FAFER' s “G&A costs . . . included [ FAFER s] indirect selling
expenses,” nor that FAFER s “financi al accounting system precl uded
the identification of indirect selling expenses,” Def.’s Mem at
30, FAFER s responses sufficiently provided Comrerce with an
opportunity to address the i ssues. The Court, therefore, concl udes
t hat FAFER properly exhausted its adm nistrative renmedi es and has

the right to raise these issues to the Court.

3. Commerce’s Resort to Facts Avail abl e
a. Contentions of the Parties
Commerce contends that “FAFER s failure to[:] (1) report
[FAFER s United States] indirect selling expenses[;] and (2)
expl ain why Commerce should [assune] . . . that there sinply were
no such expenses, . . . warranted an adjustnent based upon the

facts available.” Def.’s Mem at 36 (citing to Final Results, 63

Fed. Reg. at 2963). Donmestic Producers simlarly assert that
Commerce’s resort to facts available was justified in view of the
shortcom ngs of the information submtted by FAFER  See Donestic

Producers’ Resp. Pl.’s R 56.2 Mt. J. Agency R (“Donestic
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Producers’ Resp.”) at 10-11.

FAFER argues that Comrerce was not entitled to resort to the
facts avail able because: (1) FAFER included its hone market
indirect selling expenses in its cost responses; and (2) Commerce

verified all the data submtted by FAFER See Pl.’s Br. at 9-109.

b. Anal ysi s
When Conmer ce cannot obtain the information in a tinely manner
or receives inconplete information, the appropriate statute all ows
and, in certain circunstances, requires Commerce to use facts

avai lable. See 19 U.S.C. 8 1677e(a), (b) (1994). Specifically,

section 1677e(a) of Title 19 provides that “if . . . necessary
information is not available on the record, or . . . any
person . . . fails to provide such information by the deadlines for

subm ssion of the information or in the form and manner

requested[,] . . .[Commerce] shall . . . use the facts otherw se
available in reaching the applicable determnation . . . .7 19
US. C 8§ 1677e(a) (enphasis supplied). Furthernore, if “an
interested party . . . fail[s] to cooperate by not acting to the
best of its ability to conply with a request for information from
[ Conmer ce, Commerce], in reaching the applicable determ nation .

., My use an inference that is adverse to the interests of that

party [and is] . . . derived from. . . any . . . information
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pl aced on the record.” 19 U S.C. § 1677e(b).

The legislative goal behind Comrerce’s right to use facts
available is to "induce respondents to provide Comerce wth
requested information in a tinely, conplete, and accurate nmanner

.” National Steel Corp. v. United States, 18 C T 1126, 1129,

870 F. Supp. 1130, 1134 (1994) (citation omtted). Consequently,
Commer ce enj oys very broad, although not unlimted, discretionwth
regard to the propriety of its use of facts available. See

generally, Avynmpic Adhesives, Inc. v. United States, 899 F.2d 1565

(Fed. Cir. 1990) (acknow edgi ng Commerce’s broad discretion with
regard to the use of facts available but pointing out that
Commerce's resort to facts available is an abuse of discretion
where the information Commerce requests does not and could not

exi st).

If a party, however,

pronptly . . . notifies [Conmmerce] that such party is
unable to submt the information requested in the
requested formand manner [and provi des Commerce] with a
full explanation and suggested alternative fornms i n which
such party is able to submt the information, [Comrerce]
shall consider the ability of the . . . party to submt
the information in the requested formand manner and nmay
nodi fy [ Cormerce’ s] requirenments to the extent necessary
to avoi d i nposi ng an unreasonabl e burden on that party.

19 U S.C 8§ 1677m(c) (1) (1994) (enphasis supplied).

Furt hernore, Commerce



Court No. 98-02-00359 Page 13

shall not decline to consider information that is
submtted . . . and is necessary to the determ nati on but
does not neet all the applicable requirenents . . . if--

the information is not so inconplete that it cannot
serve as a reliable basis for reaching the applicable
determnation, . . . and . . . the information can be
used wi thout undue difficulties.

19 U S.C 8§ 1677m(e)(3) and (5) (1994) (enphasis supplied).

During the reviewat i ssue, Cormerce requested FAFERto subm t
a per-unit G&A rate, to which selling expenses had to be added to
arrive at a selling, general and adm nistrative (“S&A”) rate. See
Def.’s Mem at 31. FAFER, however, failed to report indirect
sel l i ng expenses in the manner required by Conmerce. See Pl.’s Br.
at 9-14. Wil e Conmerce shoul d have consi dered t he shortcom ngs of
FAFER s accounting system Commerce had discretion in determ ning
whether: (1) Comrerce was satisfied with “suggested alternative
forms in which [FAFER was] able to submt the information”; (2)
Comrerce was “inposing an unreasonable burden” on FAFER by
requesting the information to be submtted in particular form 19
US C 8§81677m(c)(1); (3) the “information [supplied by FAFER was]
not so inconplete that it [could not] serve as a reliable basis for
reaching the applicable determnation”; and (4) “the information
[ coul d have been used by Comrerce] w thout undue difficulties.”
19 U S C 8§ 1677me). Comrerce, therefore, had the right to
determne that FAFER s nere statenents that: (a) FAFER s &RA

expenses did i ncl ude enpl oyees wages and charges that “have al ready
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been taken into account,” Pl.’s Br. App. 13; and (b) FAFER s
accounti ng systemdoes not “distingui sh between direct and i ndirect
| abor costs” due to its structural deficiencies, Pl.”s Reply at 6,
n.7, were insufficient under the requirenments posed by 19 U. S. C. 88
1677m(c) (1) and (e). Consequently, Conmerce was justified in
resorting to facts avail abl e? under the nandate of 19 U S.C. 88§

1677e(a) and (b).3

2 Commerce asserted that in reaching its determ nation
Comrerce had the right to rely and actually relied on 19 U S.C 8§
1677e(b), the subsection allowng the use of adverse facts
available, in addition to relying on 19 U S . C. 8§ 1677e(a). See
Def.’s Mem at 34. Conmerce fails to make a distinction between
the use of facts available provided for in 19 U S.C. § 1677e(a) and
t he use of adverse facts avail abl e reserved for the determ nations
concerning those parties that “fail to cooperate by not acting to
the best of [their] abilit[ies].” 19 U S.C. §8 1677e(b). Wile
the shortcom ngs contained in FAFER s data enpowered Commerce to
resort to 19 U.S.C. 8§ 1677e(a), FAFER was sufficiently cooperative,
thus precluding Commerce’s reliance on 19 U S C. 8§ 1677e(b).
Conpare Transcom Inc. v. United States, 24 AT __ ,  , 121 F.
Supp. 2d 690, 704-05 (2000).

3 FAFER argues that because: (1) FAFER expl ai ned FAFER s
cost of production analysis systemto Commerce in great detail; and
(2) Conmerce verified the reported costs, such verification
constitutes an inplied adm ssion by Commerce that Commerce found
FAFER s statenents with regard to indirect selling expenses
sati sfactory. See Pl.’s Br. at 9-20. Commrerce’s verification
however, is nothing nore that the act of reconciling FAFER s
reported costs to the information contained in financial statenents
of consolidated conpanies. See Def.’s Mem at 32 and Ex. 9. The
process of verification does not inply Comerce s endorsenent of
each expense item See id. As Commerce correctly points out,
“FAFER s | engt hy anal ysis of the cost verification cannot alter the
fact that FAFER did not report its indirect selling expenses as
specifically requested by Commerce.” Id. at 33 (enphasis
suppl i ed).
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4. Commerce’s Use of the I nputed Commi ssion
as a Proxy for FAFER s Indirect Selling Expenses

a. Contentions of the Parties
Commer ce contends that because “in cal cul ating [ FAFER s] CEP
Commerce nust deduct fromthe price to an unaffiliated purchaser

vari ous expenses, including indirect selling expenses,” Conmerce
acted reasonably by using the “comm ssion anmount derived from
FAFER s . . . response” as a proxy for the m ssing data on FAFER s
indirect selling expenses. Def.’s Mem at 34-35 (citing to Final
Results, 63 Fed. Reg. at 2963). Donestic Producers: (1) support
Commerce’ s contention, see Domestic Producers’ Resp. at 12-38; and
(2) point out that Comrerce’s acti on was reasonabl e because FAFER s
indirect selling expenses would be an ampunt near the anount to

whi ch Commerce arrived on the basis of facts available. See id. at

26.

FAFER ar gues that Commerce was not entitled to rely on FAFER s
comm ssion rate because the “rate [is] known not to be applicable”

inviewof the particular facts of the case. Pl.’s Reply at 18- 20.

b. Anal ysi s
Making a determ nation based on facts available, Commerce
should: (1) striveto arrive to “the nost reasonabl e estimate,” see

Def.’s Mem at 34; and (2) rely on the data that has a “rational
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relationship. . . [to] the matter . . . .” National Steel, 18 CT

at 1132, 870 F. Supp. at 1136 (quoting Manifattura Enmepi S.p. A V.

United States, 16 CIT 619, 624, 799 F. Supp. 110, 115 (1992)).

The sale at issue was made by FAFER with the assistance of
Charleroi, and it was the only sale of subject nerchandi se that
FAFER made during the POR Wile there is no evidence on the
record showing that Charleroi received any form of conpensation
under FAFER s general policy comm ssion rate, there is conflicting
data on record suggesting that FAFER m ght have incurred specific
indirect selling expenses in the course of the transaction. See

Pl.”s Reply at 19-22; Def.’s Mem at 35-36 and Ex. 6, 12.

Commerce has the practice of using qualified data as a proxy

for the data mssing fromthe record. See, e.qg., Final Results of

Anti dumpi ng Adninistrative Review of Tapered Roller Bearings and

Parts Thereof, Finished and Unfinished, Fromthe People’'s Republic

of China, 62 Fed. Reg. 61,276, 61,277 (Nov. 17, 1997); Prelimnary

Results of New Shi pper Anti dunping Duty Adnministrative Review of

Certain Stainless Steel Wre Rod From India, 62 Fed. Reg. 6171

(Feb. 11, 1977). Commerce, however, nmay neither use the substitute

data out of context, see Munifattura Emepi, 16 CIT 619, 799 F.

Supp. 110, nor “resort to [the facts avail able] as an easy nethod
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to di spose of a case.” NIN Bearing Corp. of Am v. United States,

17 AT 713, 720, 826 F. Supp. 1435, 1441 (1993). Wiile Commerce’s
resort to the facts available was justified, the Court shares
FAFER s bewi | der nent about Commerce’ s choice to use the only piece
of data admttedly unrelated to the transaction at i ssue as a proxy
for FAFER s indirect selling expenses. See Pl.’s Reply at 19-22;
Def.”s Mem at 35-36 and Ex. 6, 12. There could be no rationa
rel ati onship between a matter and a data that expressly does not
apply to that matter under the particular facts of the case.

Conpare National Steel, 18 CIT at 1132, 870 F. Supp. at 1136

Consolidated Bearings Co. v. United States, 2001 C. Intl. Trade

LEXIS 74 at *29-30, Slip Op. 2001-66 at 24 (2001) (quoting Mdi son

Metro. Sch. Dist. v. School Dist. Boundary Appeal Bd., 1998 Wsc.

App. LEXIS 1200 (Ws. C. App. 1998), quoting in turn Kames V.

Mning Inv. & Local Inpact Fund Bd., 340 NNW 2d 206, 213 (Ws. C.

App. 1983), and stating that “a rational course of conduct requires
[that] . . . [t]he gap between the facts and t he concl usi on nust be
filled”). Considering that there is no dispute about the
i napplicability of FAFER s actual general comm ssion to the sale at
i ssue, Commerce’s use of such conmm ssion as a proxy for FAFER s

i ndirect selling expenses is unreasonable.*

* The nmere possibility that FAFER s indirect selling expenses
coul d be an anmpbunt near the anmount to which Commerce arrived on the
basis of facts available, see Donestic Producers’ Resp. at 26,
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B. Commerce’s Determ nation that FAFER s
Ant i dunpi ng Duties Have Been Absorbed

1. Backgr ound
During the revi ew, Commerce provi ded FAFER wi t h an opportunity
to submt relevant evidence and considered all submted evidence

in reaching its final determnation. See Final Results, 63 Fed.

Reg. at 2964.

In the Prelimnary Results, Cormerce determned that

antidunping duties have been absorbed by FAFER on one hundred
percent of its United States sales because Conmerce: (1) had
prelimnarily determ ned that there was a dunping margin on one
hundred percent of FAFER s sales; and (2) could not conclude from
the record that an unaffiliated purchaser in the United States
would pay the ultimately assessed duty. See 62 Fed. Reg. at
48, 217. Conmerce, however, allowed FAFERto submt (within 15 days

after publication of the Prelimnary Results) evidence that

unaffiliated purchasers in the United States would pay the
ultimately assessed duty charged to affiliated inporters. See id.
I n response, FAFER submitted a very brief letter by an unaffiliated

pur chaser stating that the purchaser "irrevocably” commtteditself

cannot serve as a valid argument in view of Commerce’s admtted
obligation to arrive at “the nost reasonable estinmate,” see Def.’s
Mem at 34 (enphasis supplied), that is, the estinate nost rational
under the circunstances rather than the nost simlar.
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to pay any antidunpi ng duty on merchandi se acquired fromFAFER "i f
such duty is assessed upon final determ nation by . . . Conmerce."”
Def.’s Mem, Ex. 11. Unsatisfied with the deficiencies of this
prom se, > Conmerce nade further inquiries of whether there has been
a nodification to the existing sales contract other than this very
brief letter. See id., Ex. 6, 14. FAFER responded that "[t] here
has been no nodification to the existing contract” and did not
explain why its custonmer would agree unilaterally to pay an
unspecified anmount at an wunspecified tinme wthout apparent
consi derati on. Id., Ex. 14. Consequently, Commerce concl uded
that: (1) the evidence on the record did not denonstrate the
exi stence of an enforceabl e agreenent to pay the full anmount of the
assessed duties; and (2) “antidunping duties have been absorbed by
FAFER on one hundred percent of its [United States] sales.” Final

Results, 63 Fed. Reg. at 2964.

2. Comrerce’s Right to Conduct an Ad Hoc Determ nation
Wthout Pronulgating a Definite Criteria

a. Contentions of the Parties
FAFER contends that Commerce's finding that FAFER absorbed

antidunping duties through its United States sales affiliate,

> The contractual agreenent failed to state, anobng other

t hi ngs, the consideration and the time of performance. See Final
Results, 63 Fed. Reg. at 2964.
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Charleroi, was "contrary to the facts on the record® and is
premsed on “"faulty logic" because Conmerce provided "no
substantive criteria . . . for trade participants or even counse
to follow in establishing non-absorption.” Pl.’s Br. at 28

(enmphasis in original).

Commerce maintains that its determ nation that FAFER absor bed
antidunping duties was reasonable, and “[t]he fact that FAFER s
evidence was found to be insufficient . . . does not nean that
there were no substantive criteriato follow” Def.’s Mem at 40.
Donmesti ¢ Producers support Conmerce’s contentions. See Donestic

Producers’ Resp. at 39-44.

b. Anal ysi s
The duty absorption inquiry is a relatively new feature of

Commerce’ s antidunping investigation. See Notice of Proposed

Rul emaki ng and Request for Public Comments on Antidunpi ng Duties;

Countervailing Duties, 61 Fed. Reg. 7308, 7313 (Feb. 27, 1996)

(giving notice that such inquiries are to be conducted by
Commer ce) . Commerce clarified that such inquiries have little
precedent and, therefore, Comerce indicated that it woul d proceed
on an ad hoc basis until sufficient experience is collected. See

Final Rule on Antidunping Duties; Countervailing Duties, 62 Fed.

Reg. 27,296, 27,318 (May 19, 1997). Commerce specifically stated
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that Comerce “ha[s] not adopted . . . substantive duty absorption
criteria [because Conmerce] will need experience with absorption
inquiries before it is able to promul gate such criteria.” 1d.

Commerce’ s right to conduct the absorptioninquiry is provided
for in 19 U S. C 8§ 1675(a)(4) (1994). The statute clarifies that

[djuring any review [duly initiated, Commerce], if
requested, shall determ ne whether antidunping duties
have been absorbed by a foreign producer or exporter
subject to the order if the subject nmerchandise is sold
in the United States through an inporter who is
affiliated with such foreign producer or exporter.

19 U.S.C. § 1675(a)(4).

There is nothing in the |anguage of section 1675(a)(4)
requiring Comrerce to specifically articulate the standard of what
constitutes duty absorption prior to conducting a duty absorption
inquiry. Conversely, the statutory |anguage that Conmerce “shal
determne whether antidunping duties have been absorbed”
denonstrates clear congressional mandate allowing Conmerce to
engage i n the rul emaki ng processes traditionally used by an agency,
i ncluding reaching a determination after exam ning the particul ar
ci rcunstances of the case without formally pronulgating an all-
i nclusive standard. In aspiring to create a detail ed standard, an
agency i s expected to accurmul ate techni cal expertise and draw from

the nmonitoring of the regulated industry. See, e.d., Natura
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Resources Defense Council, Inc. v. U'S. EPA 859 F.2d 156, 210

(D.C. Gir. 1988).

[An] administrative inplenmentation of a particular
statutory provision [is valid and] qualifies for Chevron
[U.S.A Inc. v. National Resources Defense Council, Inc.,
(“Chevron”), 467 U S. 837, 842-43 (1984)] deference when
it appears that Congress delegated authority to the
agency generally to make rules carrying the force of | aw,
and that the agency interpretation clai m ng def erence was
promulgated in the exercise of that aut hority.
Del egati on of such authority may be shown in a variety of
ways, as by an agency's power to engage in adjudication
or notice-and-coment rulemaking, or by sone other
i ndi cation of a conparabl e congressional intent.

United States v. Mead Corp., 121 S. . 2164, 2171 (2001).

Commerce is correct in asserting that demarcated guidelines
are not an indi spensable part of the criteria that an agency uses
in reaching a determ nation. Accord Def.’s Mem at 40. Conmerce
was entitled to nake a determ nati on on an ad hoc basi s by appl ying
Commerce’ s expertise to the particular facts of the case at bar,

see Natural Resources Defense Council, Inc., 859 F.2d at 210, and

post pone t he promnul gati on of a substantive duty absorption criteria

until sufficient information is gathered.

2. Reasonabl eness of Comrerce’s Determ nation
1. Contentions of the Parties
FAFER alleges that Commerce’s determ nation that FAFER s

anti dunpi ng duties have been absorbed on one hundred percent of
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FAFER s United States sales is an “unacceptable exercise of

arbitrary” judgnment. Pl.’s Br. at 29. FAFER nmaintains that the
letter by an unaffiliated purchaser supplied by FAFER to Conmerce
cont ai ned an “unqual i fied comm tnent to pay the anti dunpi ng duties”
and constituted sufficient evidence that FAFER s anti dunpi ng duti es

have not been absorbed. See id.

Commerce asserts that FAFER s antidunping duties have been
absor bed because Commrerce determned that “there was no [valid]
contract for the wunaffiliated customer to pay the ultimately
assessed duties.” Def.’s Mem at 42. Conmerce contends that it
reasonably refused to accept the conmtnent letter as sufficient
evidence to the contrary because the letter: (1) was an
unenf orceabl e prom se “to pay an uncertain anmount, at an uncertain

time, under uncertain circunstances;” and (2) failed to provide for

a proper contractual consideration. See id.

2. Anal ysi s

In the Prelimnary Results, 62 Fed. Reg. at 48,217-18,

Comrerce stated that it would consider evidence that unaffiliated
purchasers in the United States would pay the ultimately assessed
duty charged to affiliated inporters. Upon FAFER s subm ssion of

the record i nfornmati on, Comrerce exam ned the terns of sale, first,
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bet ween FAFER and Charleroi, and then between Charleroi and its
unaffiliated United States custonmer, and arrived at the concl usion
that the only relevant piece of evidence provided by FAFER, that
is, the agreenment letter, was unenforceable due to the lack of
ei ther consideration or certainty of anount, tinme, or conditions.

See Def.’s Mem at 42.

The Court hol ds that Commerce’ s concl usi on was reasonable. It
is axiomatic that while the wuncertainty of amount, tinme and
condi tions coul d be sonetines cured by particul ar circunstances of
t he case, the | ack of consideration makes a contract unenforceabl e.

See, e.q., Johnson v. Johnson, 614 N.E. 2d 348 (IIl. App. Ct. 1993);

Appolonio v. Baxter, 217 F.2d 267 (6'" Gr. 1954); Robertson v.

MIller, 286 F. 503 (2™ Cir. 1922). FAFER s failure to cure this
defect in the agreenent letter |eft Comerce no choice but to
arrive at the decision Comerce made. The nmere fact that FAFER s
evi dence was deened by Conmerce insufficient to establish that an
unrel ated purchaser would, in fact, pay the duties ultimtely
assessed, neans neither that Comerce’s concl usion was faulty, nor
does it nmean that Commrerce’s determ nation that FAFER s anti dunpi ng
duti es have been absorbed on one hundred percent of FAFER s United

St at es sal es was unreasonabl e. See Chevron, 467 U.S. 837. In view

of the foregoing, Commerce properly determned that FAFER s

antidunpi ng duties have been absorbed on one hundred percent of
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FAFER s United States sal es.

CONCLUSI ON
This case is remanded to Commerce to: (1) exami ne the record
to determ ne what data should be used as a substitute for FAFER s
indirect selling expenses; and (2) take further actions not

i nconsi stent with this opinion.

NI CHOLAS TSOQUCALAS
SENI OR JUDGE
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