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ORDER

Def endant s Spani sh Foods, Inc., LilliamS. Martinez, Francisco
Her nandez- Perez, Fausto D az-diver, Renmedios D az-diver and
Vi ncent e Her nandez-Perez (“Defendants”), being sued by the United
States for civil penalties and | ost duties for 158 viol ati ons of 19
US C 8§ 1592 on March 27, 1998, had noved for summary judgnent
claimng that the Governnent comrenced this action after the
expiration of the five-year statute of limtations provided for in
19 U.S.C. §8 1621, and the Governnent had filed a cross-notion for
summary judgnent striking defendants' statute of Ilimtations
defense contending that this action was comenced in a tinely

manner. See United States v. Spanish Foods, Inc., 24 QAT ___, 118

F. Supp. 2d 1293 (2000). Both notions have been denied, see id.,

and the trial on the issue was held on January 17 and 18, 2001.

Undi sput ed Facts

Spani sh Foods is the United States subsidiary of a Spanish
food producer. See Def.s’ Pre-Trial Mem (“Def.s” Mem?”) at 2. 1In
or around 1990, Spanish Foods entered an agreenent wth Juan
Antonio Sirvent Selfa, S.A (“JASS’) to becone the exclusive United
States inporter of food products exported from Spain by JASS. See
id. Consequently, JASS fornmer United States inporter, Cenera
Commodities International, Inc. (“GCl”), hired the law firm of

Hol l and & Knight (“H&”) to proceed with a suit against JASS for
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breach of contract. See id.

In the course of the litigation, George Mencio (“Mencio”), a
partner at H&K, subpoenaed and received docunents from Spanish
Foods that indicated the presence of a “double invoicing” system
bet ween Spani sh Foods and JASS. See id. Mencio contacted Don Zell
(“Zell™), an enployee of H&K, and a neeting was arranged between
Menci o, Zell and Beni gno Gonzal ez (“Gonzal ez”), an officer of GCl.
See id. at 2-3. During the neeting, Gonzalez pointed out sone
docunents and a cover letter referring to these docunents and
transl ated them from Spani sh into English for Zell. See id.; Tr
at 52-53. The docunents and the letter suggested that Spanish
Foods and its president, Lilliam Martinez (“Mrtinez”), were

submtting false invoices to Custons. Pl.’s Pre-Trial Br. (“Pl.’s
Br.”) at 4; Def.s” Mem at 3. Mencio and Gonzal ez asked Zell to
contact Custons Service (“Custons”) in order to arrange a neeting

bet ween Menci o, Gonzal ez and a Custons officer.

Zell called Custons officer Carelli (“Carelli”) on March 24,
1993. During this brief phone conversation, Zell asked Carelli
whet her Carelli would be willing to neet an unnaned client of H&K
See Pl.’s Br. at 6-7; Def.s” Mem at 3-4. Carelli agreed to the
meeting and, subsequently, Mencio called Carelli setting the

meeting on March 29, 1993, at the prem ses of H&K. See id.

The neeting on Mrch 29, 1993, was attended by Mencio,
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Gonzal ez, Carelli and Robin Avers, Carelli’s supervisor (“Avers”).
See Pl.’s Br. at 4; Def.s” Mem at 3-4. At the neeting, Gonzal ez
provided Carelli and Avers with the doubl e invoicing docunents and

the cover letter. See id.

1. Standard of Review

The Governnent asserts that the statute of I|imtations
contained in 19 U.S.C. 8§ 1621 (1994) nust be narrow y construed by
this Court in favor of the Governnent. In support of this

proposition, the Governnent relies on Badaracco v. Conm ssi oner of

Internal Revenue, 464 U S. 386, 398 (1984). The Gover nnent

m sreads Badaracco and its progeny.

Badar acco addressed the application of section 6501(a) of the
I nternal Revenue Code of 1954. The statute established a general
3-year period of limtations “after the return was filed” for the
assessnent of federal incone taxes. |d. at 388. However, section
6501(c) (1) provided that if there was “a fal se or fraudul ent return
with the intent to evade tax,” the tax then could be assessed “at
any tinme.” 1d. |[In Badaracco, petitioners conceded that they had
filed fraudulent inconme tax returns that were later anended in a
non-fraudul ent way and additional taxes were paid. See id. The
| RS, however, proceeded to collect penalty funds for the fraud
commtted. See id. at 389. The Court in Badaracco held that where

a taxpayer files a false or fraudulent return, but later files a
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non-fraudul ent amendnent, a tax may be assessed at any tine because
the plain and unanbi guous | anguage of section 6501(c)(1) permts
the RS to assess “at any tine” the tax for the year in which the
taxpayer has filed “a false or fraudulent return,” despite any
subsequent di scl osure the taxpayer nmakes. [d. at 399-401. Hence,
Badaracco is not an applicable precedent to the case at bar
because, unlike 8 6501(c)(1), no part of 19 U . S.C. § 1621 provi des
for bringing an action “at any tinme.” Additionally, the rationale
of Badaracco relies on cases factually and legally irrelevant to
the case at bar.! In sum the rule of statutory construction
articul ated by the Badaracco Court--the principle that statutes of
[imtations, sought to be applied to bar rights of the governnent
nmust be strictly construed in favor of the governnent--applies only
in the absence of clear congressional intent to bind the governnent

to the tine frane articulated by the statute. See Pacific Coast

Steel Co. v. Mlaughlin, 61 F.2d 73 (9'" Gr. 1932).

! Specifically, the Court in Badaracco relied on: (1) Lucas v.
Pilliod Lunber Co., 281 U.S. 245, 249 (1930), which held that the
five-year period of limtations prescribed by section 277 of the
Revenue Act of 1924 did not begin to run either at the tinme of the
filing of a “tentative return,” or at the tinme of the filing of a
return not verified by the proper corporate officers because the
Revenue Act of 1918 requires returns of corporations be sworn to as
specified; and (2)_E.I. du Pont de Nenours & Co. v. Davis, 264 U S.
456, 462 (1924), case holding that an action by the Director
Ceneral of Railroads to recover for a liability on behalf of the
United States is subject to no tinme limtation if the only
provi sion prescribing a period of limtation refers to “carriers”
and the Director, representing the United States, cannot be
qualified as a “carrier.”
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The statute at issue provides that “[n]o suit or action to

recover . . . any pecuniary penalty or forfeiture of property

accruing under the custons laws shall be instituted unless such

suit or action is commenced within five years . . . .7 19 U S.C
8§ 1621 (enphasis supplied). Considering that the right to an
action for a penalty or forfeiture under the Custons Law bel ongs
exclusively to Custons, the statutory |anguage unanbi guously
reveal s clear congressional intent to bind the governnent to the
five-year |imtation period. Therefore, the rule of strict
construction [of the statute] in favor of the governnent delineated

i n Badaracco is inapplicable to the case at bar.

L1l Contentions of the Parties
Section 1621 of Title 19 provides that the statute of
[imtations begins torun at “the time when the all eged of f ense was

discovered . . . .” 19 U S . C 8§ 1621 (enphasis supplied).

The Governnent reads 19 U S.C. 8§ 1621 jointly with 19 U S. C
8§ 1592 (1994), the statute providing that a fraudul ent violation
must be conprised of two elenents: (1) “the entry of
mer chandise into the United States by neans of a material false
statenent;” and (2) “know edge that the statenent was false.”
Pl.’s Br. at 8-9. The CGovernnment, therefore, concludes that the

statute of Ilimtations did not begin to run wuntil Custons
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di scovered the presence of both elenents in the violation. See id.
at 9-10. The Governnent, however, offers no explanation to what it
considers to be a “discovery.” The Governnent only asserts the
followng: (1) the presence of a “nere suspicion” does not anount
to discovery, see id. at 11-15; (2) principles of “constructive
di scovery” or “constructive notice” are inconsistent wth the plain
reading of 19 U S. C. § 1621, see id. at 11-14; and (3) an offense
cannot be deenmed to be discovered until Custons *“actually
di scovers” the offense. See Tr. at 18. The Governnent connotes
that the discovery occurs when Custons has enough incrimnating
evidence to do any of the following: (1) open a Custons
i nvestigation case; or (2) obtain a search warrant; or (3) file a

conplaint in court. See generally, Tr. (Pl.’s questioning of

W tnesses Avers and Carelli).

Therefore, the Government nai ntai ns that di scovery occurred on
April 6, 1993, when “Custons officially determ ned that there was
sufficient evidence to suspect that . . . entries had been made
fraudulently to warrant opening of a formal investigation.” Pl.’s
Br. at 10-11. Alternatively, the Governnment suggests that, if
principles of constructive notice are applicable, discovery

occurred on March 29, 1993. See id. at 15; Tr. at 37-38.

Def endants assert that discovery occurred and the statute of

limtations began to run at the nonment when Custons was given
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enough substantive information by a reliable source to be able to
di scover all other evidence through t he neans avail abl e t o Cust ons,
i ncludi ng conputerized searches. See Tr. at 22-23, 28-30; see al so

Def.s Mem at 5, citing to Unites States v. Spanish Foods, Inc.

(“Spanish Foods”), 24 AT __, 118 F. Supp. 2d 1293 (2000).

Def endants mai ntai n that under the “discovery rule” articulated in

Spani sh Foods, the statute of limtations began to run upon the

March 24, 1993, phone call fromZell to Carelli because during the
conversation Custons was gi ven enough substantive i nformation. See

Tr. at 27.

V. Analysis

A Constructive Notice

The Governnent asserts that “constructive notice,” that is,
notice of a possibility of a wongful act, is inconsistent with the

plain nmeaning of 19 U S.C. §8 1621. See Pl.’s Br. at 11

Constructive notice is defined as “information or know edge of

a fact [that] . . . could have [been] discovered. . . by proper
diligence [if the party was in] . . . such situation [that]
cast upon [the party] the duty of inquiring . . . .” BLAXK S LAwW

DicTionAary (6'" ed.) at 1062. Nothing in this definition conflicts
with the requirenent of section 1621 of Title 19 that the statute
of limtations is to begin to run at “the tinme when the alleged

of fense was di scovered.” 19 U.S.C. § 1621. Conversely, possession
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of a proper type of evidence casts the duty of inquiring. See,

e.g., United States v. Nussbaum 24 CT __ , 94 F. Supp. 2d 1343

(2000) . Therefore, the CGovernnent’s contention (that is, the
contention that the statute of [imtations began to run on April 6,
1993, when Custons was “actually” rather than “constructively” on
notice because “Custons officially determned that there was
sufficient evidence to suspect that . . . entries had been nade
fraudulently to warrant opening of a formal investigation,” Pl.’s

Br. at 10-11) |l acks nerit.?

B. Di scovery Rul e

Citing to Spanish Foods, Defendants, in turn, maintain that

under the “discovery rule,” the statute of limtations began to run

2Mbreover, such reading elimnates the entire purpose of and
| ogic behind the statute of limtations.

At common | aw there was no fixed time for the bringing of
an action. Personal actions were nerely confined to the
joint lifetines of the parties. The Statute of
Limtations was enacted to afford protection to
defendants against defending stale clains after a
reasonable period of time had el apsed during which a
person of ordinary diligence would bring an action. The
statutes enbody an inportant policy of giving repose to
human affairs. The primary consi deration underlying such
legislation is wundoubtedly one of fairness to the
def endant .

Fl anagan v. Munt Eden Gen. Hosp., 24 N Y.2d 427, 429 (1969)
(internal citations and quotations omtted).

|f the Governnent is allowed to wait and sit on its rights,
the Governnment would not need a single day of the five-year
l[imtation period offered by 19 U.S.C. § 1621.
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on March 24, 1993, the day of the phone call fromZell to Carelli.
See Tr. at 27. Defendants assert that on March 24, 1993, Custons
recei ved enough reliable substantive information to be able to
di scover all other evidence through the neans avail abl e to Custons,

i ncludi ng conputerized searches. See id. at 32-33, 502.

The court in Spanish Foods noted the follow ng:

Courts have construed the first clause of 8§ 1621 to
enbrace the discovery rule in fraud cases, which tolls
the limtations period until the tinme the fraud is
di scovered. Thus, under the discovery rul e the statute of
l[imtations is tolled until the date when the plaintiff
first learns of the fraud or is sufficiently on notice as
to the possibility of fraud to discover its existence
with the exercise of due diligence.

24 T at __, 118 F. Supp. 2d at 1297 (internal citations and

guotations omtted, enphasis supplied).

Spani sh Foods did not, however, specify what constitutes being

“sufficiently on notice” for the purpose of the discovery of fraud.
The state of being sufficiently on notice for the purpose of the
di scovery of fraud has been defined by case law to nean the state
at which a party conmes to obtain know edge of the fraud or such

information on the basis of which the fraud could be detected with

reasonable diligence.? See, e.q., Uland v. Merrel |l - Dow

*Defendants try to offer a test used by the Sixth, Eighth and
Ninth Grcuits, see Post-Trial Br. of Renedios D az-diver (“R
Diaz-Oiver’'s Br.”) at 18-20 (citing to United States V.
$515,060.42 in United States Currency, 152 F.3d 491 (6'" Cir. 1998);
United States v. 318 South Third Street, M nneapolis M nnesota, 988
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Phar maceuticals, Inc., 822 F.2d 1268 (3 Cir. 1987), Rosner V.

Codata Corp., 917 F. Supp. 1009 (S.D.N. Y. 1996), Augusta Bank &

Trust v. Broonfield, 643 P.2d 100 (Kan. 1982), Salem Sand & G avel

Co. v. Salem 492 P.2d 271 (Oe. 1971). “Reasonable diligence,” in

turn, neans “[a] fair, proper and due degree of care and activity,
measured with reference to the particular circunstances; such
diligence, care, or attention as mght be expected from a nman of
ordi nary prudence and activity.”* BLACK S LAWDICTIONARY (6'" ed.) at

457.

As t he Governnent correctly points out, “reasonabl e diligence”
does not inply the duty to investigate nere suspicions. See Pl.’s
Br. at 12-13. Suspicion is defined as “[t]he apprehension of

sonet hi ng wi t hout proof or upon slight evidence . . . .” BLAXK S LAW

DicTionary (6'" ed.) at 1447 (enphasis supplied). Therefore, the

issue is when Custons came in possession of information or

F.2d 822 (8" Cir. 1993); United States v. Janes Daniel Good
Property, 971 F.2d 1376 (9'" Gir. 1992), accord Fausto Diaz-Qiver’s
Post-Trial Mem ("F. Diaz-Oiver Mem”) at 19-21, according to
whi ch the di scovery occurs when t he gover nnment possesses “t he neans
to discover” the alleged wong. There is nothing in the test used
by the Sixth, E ghth and N nth GCrcuits that invalidates,
mtigates, or contradicts the traditional requirenent that the
fraud should be detectable wth reasonable diligence.

* The definition of “due diligence” is “[s]uch a neasure of

prudence . . . as is properly to be expected from and ordinarily
exerci sed by, a reasonable and prudent man under the particul ar
circunstances . . . .”; conpare “extraordinary diligence” and

“great diligence.” BLAK S LAwDCTIONARY (6'" ed.) at 457.
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know edge of facts that: (1) anobunted to nore than a nere
suspicion; and (2) could have led a nman of ordinary prudence to
| earn of the fraud or the possibility of fraud under the particular

ci rcunst ances.

For the reasons stated below, this Court finds that Custons
recei ved i nformati on or knowl edge of such facts at the neeting that

t ook place on March 29, 1993.

C. Def endants’ Evidence Wth Regard to the March 24, 1993,
Phone Cal

The evidence presented by Defendants in support of their
position falls into two categories: (1) evidence of reliability of
t he i nformati on Custons has received on March 24, 1993, as a result
of the phone call between Zell and Carelli; and (2) evidence of
sufficiency of this information. The Court addresses each set of

evi dence in turn.

1. The Information Conveyed to Custonms on WMarch 24,
1993, Did Not Amount To Anything But a Mere
Suspi ci on

Def endants al |l ege that Custons considered the content of the

phone call reliable because of the following: (1) Zell introduced
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hinmself to Carelli as an ex-federal |aw enforcenent officer; (2)
Zell stated that he was enpl oyed by H&, a reputable law firm and
the informati on was to be produced by a client of H&K; (3) Carelli,
a Custons agent with a busy schedule, agreed to take tine to attend
the neeting at H& and, therefore, to spend one hour on the road,
(4) Avers, who had a very substantial set of responsibilities and,
consequently, a very busy schedule, see Tr. at 194-98, agreed to
acconpany Carelli and spent the total of approximately three and a
half hours riding to and attending the neeting; and (5) Avers
notified her supervisor of her plans to attend the neeting. See
Tr. 28-30. Def endants conclude that the aforesaid actions
indicated that: (1) Custons had to and actually did allocate the
phone call from Zell extrenme inportance; and (2) such extrene
i nportance denonstrates that the information allegedly conveyed
during the phone call felt out of realmof suspicion and into the
realm of reliable evidence which cast upon Custons the duty of

inquiry. See id.

This Court is not convinced. First, Zell testified that he
did not renenber specifying to Carelli the exact places of his
prior enploy in his capacity as a | aw enforcenent officer. See Tr.
at 63. There was no evi dence presented show ng that either Carell
or Avers conducted any check of Zell’'s <credibility and/or

background. Custons could doubt or even ignore Zell’'s statenent
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that he was an ex-federal | aw enforcenent officer and, therefore,
consider the information given by Zell as trustworthy or as

questionable as if it were comng fromany “tipster.”®

Next, both Carelli and Avers testified that although the fact
that the phone call was comng fromand the docunents were to be
supplied by a reputable law firm |like H& was a factor that
pronpted themto attend the neeting, see Tr. at 157, 202-03, 215-
16, they both testified that they did not know what information
they were to receive at the neeting. See id. | ndeed, an
invitation froma reputable | awfirmdoes not necessarily guarantee
that the information the firm offers is reputable. A law firm
operating on behalf of its client nay be propelled to act by |ess
than righteous notives frequent in litigious process. The val ue of
the information, therefore, may be inadvently m srepresented or

unduly enhanced. Carelli and Avers would have been indeed

*Def endants assert that Zell had to sound credible to Carell
because of the following: (1) Zell was recently hired by H&K; (2)
Zell wanted to seize the opportunity to show H& that Zell “could
do sonething;” and (3) Zell made an extra effort to get Carelli’s
attention. See Tr. at 28. Wile it is not the position of this
Court to ascertain or question either Zell’s usefulness to H&K i n
ot her assignnents or Zell’s | evel of zeal in his execution of those
assignnments, the Court does not share Defendants’ confidence that

Zell’ s earnest desiretoinstill credibility necessarily transl ated
into Carelli’s belief that the caller was credible. | ndeed, Zel
testified that Carelli “indicated that he would want to cone out

and see for hinself the docunents,” Tr. at. 66 (enphasis supplied),
a statenent certainly not indicating solid reliance on the part of
Carel l'i.
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justified in doubting the reliability of the information even if
they did not doubt the reliability of the source. Accord Tr. at
216. Considering that both Carelli and Avers testified that they
were going to the neeting “in the blind,” see Tr. at 157, 207, this
Court has no reason to find that either Carelli or Avers allocated

extreme inportance to the information received on March 24, 1993.

Finally, while Carelli and Avers did acknow edge that
attending a neeting at a location other than Custons was a rare
practice, they both stated that such practice nonethel ess took
pl ace, in spite of busy schedules of both officers.® See Tr. at
143- 44, 212-13. D fferent people have different approaches and
nodes in which they execute their duties. Defendants offered no
evi dence showing that the three and a half hours field trip was
entirely inconpatible with Carelli or Avers’ working pattern.
Accordingly, this Court finds it hard to fathomwhy the field trip
or Avers’ act of notifying her supervisor about her anticipated
absence, see Tr. at 209-10, 236, is categorized by Defendants as an

extraordi nary conduct.

In sum the actions of Zell, Carelli and Avers that Def endants

claimto be evidence supporting the reliability of the information

®Avers testified that she occasionally acconpani ed Carelli on
field trips. See Tr. at. 143-44.
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conveyed during the March 24, 1993, phone call verifies only the
fact that Custons officers hoped that the field trip would not be
in vain. While the aforesaid actions indicate the presence of
suspicion on the part of Custons, none of these actions indicates
that Custons was propelled to attend the March 29, 1993, neeting by
recei pt of what could be qualified as reliable information. See

BLACK' s LAwDicTIONARY (6'" ed.) at 1447.

2. It Is Unlikely That the Information Conveyed to
Custons on March 24, 1993, Was Suffi ci ent

Def endants allege that the content of the March 24, 1993,
phone call provided Custons with sufficient evidence because: (1)
Zell furnished Carelli wth the names of Spanish Foods and

Martinez, see Tr. at 29, 485, 494-95;7 and (2) the nanmes of Spanish

! One of the Defendants, Fausto Diaz-Qiver (“F. Diaz-
Aiver”), asserts that the notes that Carelli took during the March
29, 1993, neeting were actually taken by Carelli during the phone
call on March 24, 1993. See F. Diaz-diver Mem at 17-18. F.
Diaz-Adiver points out that the nanme of Lilliam Martinez was
m sspelled by Carelli as “Lillian,” using a traditional spelling.
F. Diaz-Aiver deduces that the msspelling indicates that the
notes were taken by Carelli prior to Carelli’s opportunity to
exam ne the docunments that had on their face the nanme of Lilliam
Marti nez and were presented by Gonzal ez during the March 29, 1993,
meeting. F. Diaz-Aiver concludes that this fact verifies that on
March 24, 1993, Carelli was furnished with all the information
reflected in Carelli’s notes, including the nanme of Spani sh Foods,
Martinez, and the term “doubl e invoicing.”

This Court is not convinced. Zell testified that during his
meeting with Menci o and Gonzal ez he took down t he nane of Martinez.
See Tr. at 54, 68. |In addition, Defendants assert that Carelli did
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Foods or Martinez gave Custons enough information to detect
fraudul ent transactions through the use of Custons’ ACS and TECS

conputer queries. See id. at 502.

A TECS conputer query all ows a researcher to determ ne whet her
the inporter is subject to Custons’ ongoing investigations.® See
Tr. at 106, 227. Upon a proper subm ssion, an ACS conputer query
could lead a researcher to the entry documents filed by the
importer, prices declared, the identity of the product I|ines
i nported and the nanes of exporters. See Tr. at 108-10, 112, 228.
An ACS query, however, does not provide the infornmation whether
fraud was commtted or if a double invoicing system was used in
particular. See id. at 134-35, 236-37. Had Carelli submtted the
name of Spani sh Foods for an ACS query, he woul d have recei ved over
350 entries without any i nformati on on which ones of those entri es,

if any, were fraudulent. See id. at 118-19.

not exam ne the docunments presented by Gonzalez until after the
neeting. See R Diaz-Aiver’'s Br. at 25. Had Zell actually given
the nane of Martinez to Carelli, he would have every reason to
spell the unusual nane. Conversely, there would have been no
reason to provide Carelli with the correct spelling of Mrtinez’
first name if Carelli were handed the docunents at the tine he was
t aki ng his notes.

Therefore, if the msspelling verifies anything, it verifies
that nore likely than not Carelli was not given the nane of
Martinez during the March 24, 1993, phone call.

8 Spani sh Foods had no TECS record on March 24, 1993.
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Defendants are inplying that Carelli could determ ne that the
type of fraud was double invoicing. See Tr. at 128-29. Because
t here are nunerous violations of Custons Law and Carel li woul d have
no nmeans to know what to search for, this Court cannot enbrace

Def endants’ broad proposition.

Carelli’s research would have been narrower and, therefore,
coul d possi bly have been conducted had Carelli known that: (1) the
violation in issue was doubl e i nvoicing; and (2) either the nanme of
t he product line fraudulently exported or the name of the exporter

selling the product in issue to Spani sh Foods.

Def endant s acknowl edge that during the March 24, 1993, phone

call, Zell did not identify the nane of the product line in issue
or the exporter to Carelli. See Pl.’s Br. at 7. Def endant s
however, claim that: (1) Zell nentioned to Carelli that the

violation in issue was double invoicing;® and (2) Carelli,
therefore, could identify the fraudul ent transacti ons even w t hout
knowi ng the line of the product or the nane of the exporter, nmerely

by conparing the prices submtted by Spani sh Foods on every product

°Zel | testified that he conveyed to Carelli that he, Zell, has
“read” docunents (meani ng had t he docunents translated to him that
“l ooked to be duplicate invoices for different anpbunts of noney,
with a cover letter explaining howto use those docunents, that one
[ of those duplicates] could be used to submt to Custons.” Tr. at
65.
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of each entry to those submtted by ot her conpani es on the products
anal ogous to those inported by Spani sh Foods.!® See Tr. at 228-30.
In view of the fact that there were over 350 ACS entries by Spanish
Foods, this Court is hesitant to hold that this nmonunental task is
“such a neasure of prudence . . . as is properly to be expected
from and ordinarily exercised by, a reasonable and prudent man
under the particular circunmstances . . . .” BLACK S LAW D CTI ONARY
(6'" ed.) at 457; accord Pl.’'s Post-Trial Br. at 13-18 (pointing
out that there is no evidence that such nassive investigation was
ever done, or is feasible, or could be successful); conpare R
Diaz-diver's Br. at 24 (alleging that the reasonabl eness of the

task is irrelevant to the issue of the discovery of fraud).

Moreover, the Court finds it unlikely that during the March
24, 1993, phone call Zell did indicate to Carelli that the
violation in issue was doubl e i nvoicing. The pertinent evidence is
as follows: (1) Zell’s tine sheet shows a March 24, 1993, entry
reading that Zell “confer[ed] wth United] S[tates] Custons
speci al agent Frank Carelli regardi ng assistance by Custons,” see
Def.s’ Mem, Ex. 5 at 2-3; and (2) Zell’ s tinme sheet shows a March

29, 1993, entry reading that Zell attended a “neet[ing] wth

19 pDef endants point out that Carelli eventually did this type
of conpari son. See Tr. at 529. Def endants, however, fail to
observe that the conparison actually executed by Carelli was made
upon the information pointing out the wongful transactions in
order to prove the fraud rather than to detect it.
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United] S[tates] Custons special agents and attend[ ed] debriefing

of client regardi ng double invoicing schene by JASS. . . ."! See

id. at 3 (enphasis supplied).

Wil e di fferent peopl e have different approaches and nodes in
which they execute their duties, each person tends to execute
simlar duties in asimlar fashion. Conpare Martinez’ Post-Tri al
Br. at 8 (failing to observe this fact and attenpting to justify
the inconsistency by stating that the entries are intended to be

brief descriptions rather than diary type entries). It is

" n addition, there are the following facts: (1) Zell’s

testinmony reveals that Zell is not absolutely sure whether he used
the precise term “double invoicing,” see Tr. at 66; and (2)
Carelli, inturn, testified that he did not renenber Zell using the
term “double invoicing,” see Tr. at 104.

Def endants assert that Zell's testinony is particularly
trustworthy as testinony agai nst interest because Zell’ s testinony
is likely to deprive Gonzalez, a client of Zell’s enployer, H&K
fromnoiety if it is established that it was Zell and not Gonzal ez
who was the source of the information that could l|ead the
Government to recover penalty. See R Diaz-AQiver’'s Br. at 5.
The logic of this argunent is not entirely clear to the Court.
Wil e a possible desire of Zell to claimthe noiety personally or
the enotional forces behind the relationship between Zell, his
enpl oyer and the enployer’s client are not the subject to be taken
by the Court, it is apparent that neither Zell nor Gonzalez are to
receive any noiety if the Governnment is to be defeated in this
case. Additionally, if the Governnent is to be defeated, Gonzal ez
will lose the opportunity to see Spanish Foods (the ex-business
partner of GCI, Gonzal ez’ enpl oyer, who switched fromGC to JASS)
brought to justice and properly punished. This Court has no
know edge whether the ability to claimthe noiety is nore i nportant
to CGonzal ez than seeing the Governnent prevail. Therefore, it is
specul ative to suggest that Zell is willing to accommobdate the
financial but not enotional notives of CGonzal ez.
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undi sputed that the subject of the neeting that took place on March
29, 1993, was the double invoicing. It is equally undisputed that
the neeting was a debriefing of Gonzal ez, an H& client, and that
Gonzal ez conveyed the nane of JASS and the information about the
double invoicing to Carelli and Avers. Zell's March 29, 1993

entry properly reflects all of these identities and events. See
Def.s” Mem, Ex. 5 at 3. Conversely, Zell's March 24, 1993, entry,
while diligently identifying Carelli, omts any reference to a
“doubl e i nvoi ci ng” schene in the fashion of Zell’s March 29, 1993,

entry. In fact, in his March 24, 1993, entry Zell referred to

“assi stance by Custons.” |d.

This | eads the Court to conclude that on March 24, 1993, Zell,
nore likely than not, nerely alerted Carelli to the general fact of
a possible violation. Assumng so, the information given by Zel
provided Carelli with insufficient know edge to conduct an ACS
search and determ ne the presence of fraud in the entries declared

by Spani sh Foods. '?

12 One of the defendants, Renedios R Diaz-diver (“R Diaz-
Aiver”), points out that because the nane of Spani sh Foods was not
present in Zell’s March 29, 1993, entry while it is undi sputed that
Spani sh Foods was di scussed during the March 29, 1993, neeting, the
fact of presence or omssion of a term or a nane is not
representative of the subjects discussed. See R Diaz-Qiver’s Br.
at 6-7. R Diaz-Oiver fails to observe that these simlar
om ssions are consistent actions, wunlike Zell’s inconsistent
entries about the “double invoicing.”

In addition, R D az-diver notes that “Carelli hinself
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V. CONCLUSI ON

This Court concludes that Custonms did not |learn of the fraud
or was not sufficiently on notice as to the possibility of fraud to
di scover its existence with the exercise of due diligence on March
24, 1993, the day of Zell’'s phone call to Carelli. Cust ons,
however, was put sufficiently on notice as to the possibility of
fraud on March 29, 1993, when Gonzal ez provided Carelli and Avers

wi th the doubl e invoicing docunents and the cover letter.

concedes that in March 24, 1993[,] tel ephone call, M. Zell stated
that the i ssue invol ved double invoicing.” [d. at 8 (citing to Tr.
at 377). Carelli, however, did not concede exactly that. Carelli
merely conceded recalling that he stated in his deposition that he
“assuned [the prospect information] was about double invoicing.”
Tr. at 377 (enphasis supplied). This assunption hardly [|ends
support to Defendants’ <claim that Custons received either
sufficient or reliable evidence that anounted to anythi ng nore than
a mere suspicion
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Therefore, the action in issue, commenced prior to the expiration
of the five-year limtation period posed by 19 U S. C. § 1621, was
commenced in a tinely fashion. Based on the foregoing, it is

her eby

ORDERED t hat parties proceed with the litigation on nerits.

NI CHOLAS TSOQUCALAS
SENI OR JUDGE

DATED: February 2, 2001
New Yor k, New York



