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OPI NI ON
TSOUCALAS, Seni or Judge: Plaintiff, The Torrington Conpany
(“Torrington”), noves pursuant to USCIT R 56.2 for judgnent upon
the agency record challenging one aspect of the Departnent of
Commerce, International Trade Adm nistration’s (“Commerce”) final

determnation, entitled Antifriction Bearings (& her Than Tapered

Roll er Bearings) and Parts Thereof From France, Germany, ltaly,

Japan, Ronmmni a, Singapore, Sweden, and the United Kingdom Final

Results of Antidunping Duty Admnistrative Reviews (“Fina

Results”), 63 Fed. Reg. 33,320 (June 18, 1998). Def endant -
intervenors, SKF USA I nc. and SKF GvbH (col | ectively “SKF"), oppose

Torrington’s notion.

Specifically, Torrington clains that Comerce erred in
accepting SKF s home nmarket support rebates because they were not
tied to specific transactions. SKF contends that Comrerce acted

lawfully in accepting its rebates.
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BACKGROUND
This case concerns the eighth review of the antidunping duty
order on antifriction bearings (other than tapered roller bearings)
and parts thereof (“AFBs”) inported to the United States during the
review period of May 1, 1996 through April 30, 1997.! Commerce
published the prelimnary results of the subject reviewon February

9, 1998. See Antifriction Bearings (O her Than Tapered Roller

Beari ngs) And Parts Thereof From France, Gernmny, ltaly, Japan,

Romani a, Singapore, Sweden, and the United Kingdom 63 Fed. Reg.

6512. Commerce published the Final Results on June 18, 1998. See

63 Fed. Reg. at 33, 320.

JURI SDI CTI ON
The Court has jurisdiction over this matter pursuant to 19

U S. C § 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994).

STANDARD OF REVI EW
The Court will uphold Commerce’s final determination in an

antidunping admnistrative review unless it is “unsupported by

!'Since the adninistrative review at issue was initiated after
Decenber 31, 1994, the applicable lawis the antidunping statute as
anended by the Uruguay Round Agreenents Act, Pub. L. No. 103-465,
108 Stat. 4809 (1994) (effective January 1, 1995) (“URAA’). See
Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Gir.
1995) (citing URAA §8 291(a)(2), (b) (noting effective date of URAA
anmendnents)).
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substanti al evidence on the record, or otherwi se not i n accordance

with law” 19 U.S.C. § 1516a(b)(1)(B)(i) (1994).

DI SCUSSI ON
SKF' s Home Mar ket Support Rebates
SKF nade honme market support rebate paynments (“rebates” or

“rebate 2”) to certain of its distributors/dealers “'to ensure that
the distributor/dealer obtains a mnimumprofit |level on sales to
sel ected custoners.’” Pl.”s Mem Supp. Mt. J. Agency R at 3
(quoting SKF Sec. B QR (Sept. 5, 1996), AR Doc. 42 (CGER) at 33).
Rebate 2 is an after-market support rebate, granted on a custoner-
specific basi s to SKF’ s cust omer s, t hat is, t he
di stributors/deal ers, which guarantees the distributors/dealers a
certain return on sal es of SKF products to t he
di stri butors/deal ers’ custoners. See SKF's Resp. to Pl.’s Mem
Supp. Mdt. J. Agency R at 28 (quoting Comrerce SKF Honme Market
Verification Report (Dec. 12, 1997), AR Doc. 60 (GER) at 8). The
distributors/dealers’ mninumprofit level is agreed to in advance
by SKF GrbH and t he di stributors/deal ers submt the “*'invoices that
they had presented to their custoners as support for rebate 2
paynents.’” |d. The quarterly produced rebate 2 paynents are t hen

cal cul ated by taking “‘the difference between the guaranteed return
and the actual return on the sale by the distributor/[dealer].’”

Id. “‘To arrive at the factor to be applied agai nst each sale, SKF
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divided the total anmount of rebate 2 paynents on a custoner-
specific basis by total sales on a custoner-specific basis.’’
Pl.”s Mem Supp. Mdt. J. Agency R at 5 (quoting Commerce SKF Honme

Mar ket Verification Report (Dec. 12, 1997), AR Doc. 60 (GER) at 8).

. Contentions of the Parties

A. Torrington s Contentions

Torrington contends that Conmerce’s acceptance of SKF' s rebate
2 as a direct price adjustnment was unl awful and/or unsupported by
substantial evidence because it was “not tied to specific
transactions.” Pl.”s Mem Supp. Mt. J. Agency R at 2. I n
particul ar, Torrington asserts that reported rebate 2 was dil uted
because it was allocated evenly over all sales to the
distributors/dealers, not only to the sales that were related to

the rebate. See id. at 15.

Torrington further contends that SKF s all ocati on nethod runs
afoul of the United States Court of Appeals for the Federal

Circuit’s (“CAFC’) rationale in Torrington Co. v. United States

(“Torrington CAFC'), 82 F. 3d 1039 (Fed. Cr. 1996), because SKF

“failed to show that all reported rebate amounts directly rel ated
to the particul ar products to which the paynents actually related.”

Id. at 2. Torrington argues that Torrington CAFC followed prior

CAFC cases to define “direct adjustnments to price [as]
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expenses which vary with the quantity sold . . . or that are
related to a particular sale.” Id. at 7 (citations omtted).
Torrington asserts that Comrerce had properly foll owed the CAFC s
approach in the fifth admnistrative review, stating that the

proper approach is to accept clains for rebates as direct

adjustnments to price if actual anpbunts are reported for each

transaction [and] . . . [accept] adjustnents based on allocations
[only if] . . . they are based on a fixed and constant percentage
of sales price.”” Pl.’s Mem Supp. Mot. J. Agency R at 8 (quoting

Antifriction Bearings (OQher Than Tapered Roller Bearings) and

Parts Thereof From France, Germany, |Italy, Japan, Si ngapore,

Sweden, and the United Kingdom Final Results of Antidunping Duty

Adnm nistrative Reviews and Partial Ternmination of Adnministrative

Reviews (“fifth admnistrative review), 61 Fed. Reg. 66,472,

66, 498 (Dec. 17, 1996)).

Torrington clains that in the Final Results, however, Conmerce

“abandoned” its prior approach and the approach taken by the CAFC
See id. at 9. As aresult, Commerce unlawfully redefined what it
considered “direct” by adopting a new nethodology. See id.
According to Torrington, Commerce’ s new net hodol ogy al |l owed SKF to
report allocated post-sale price adjustnents (“PSPAs”) if SKF acted
to the best of its ability in viewof its record keepi ng system and

the results were not unreasonably distortive. See id. Relying on
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Lechnere, Inc. v. Nat’'|l Labor Relations Bd., 502 U S. 527 (1992),

Torrington asserts that Commerce’s new nethodol ogy is unlawf ul
since it ignores the well-settled definition of “direct”
adjustnents to price enunciated by the CAFC See id. at 9-10.
Torrington further contends that although the fifth adm nistrative

review and Torrington CAFC pre-date the Uruguay Round Agreenents

Act (“URAA’) anendnents, “[t]he newstatute retains the distinction
between ‘direct’ and ‘indirect’ expenses and Congress gave no
i ndi cation that changes in neani ng were ever intended.” 1d. at 11.
Therefore, Torrington argues that since Conmerce’ s new net hodol ogy
must conformw th precedent, this Court should reviewthe rebate 2

adjustnments by applying the rationale of Torrington CAFC See

Pl.”s Mem Supp. Mt. J. Agency R at 12.

Torrington also asserts that although this Court approved of

t he net hodol ogy used by Commerce in Tinken Co. v. United States
(“Tinmken”), 22 AT __, 16 F. Supp. 2d 1102 (1998), it should
reconsi der that position because Congress did not intend to change
Comrerce’s policy “of putting the burden of proof with the party
who intends to benefit fromthe claimmade.” [d. at 13. As such,
Torrington nmaintains that even if Commerce’ s new net hodol ogy was
applied to the instant case, SKF did not carry its burden of proof.
See id. at 17. Specifically, SKF did not prove that their

all ocation was not distortive and that they reported t he adj ust nent
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on as specific a basis as possible.”” 1d. at 18. Torrington
asserts that SKF s allocation of rebate 2 over a |arge body of

sales when it only applied to sales for specified custoners was “a

priori distortive.” 1d. at 19.

Torrington also asserts that SKF did not provide substantial
evidence to prove that it used its best efforts to nmake adj ustnments
““on as specific a basis as possible.”” Pl.’s Mem Supp. Mt. J.
Agency R at 19. Rather, Comrerce excused specific reporting by
SKF on the grounds that rebate 2 could not be reported on a
““transaction-specific basis.”” [1d. at 20. Torrington also
maintains that SKF' s argunent of infeasibility in undertaking
specific reporting is invalid because SKF could have nodified its
accounting systemin order to arrive at nore precise data. See id.
at 20. Therefore, Torrington requests that this Court reverse

Commerce’s determ nation under the Final Results and remand the

case to Commerce to deny SKF's adjustnent for rebate 2. See id.

B. Commerce’s Contentions

Commerce asserts that its acceptance of allocated rebate 2 is
supported by substantial record evidence and is in accordance with
the | aw because it is consistent with the URAA, specifically, with
19 U.S.C. § 1677m(e) (1994). See Def.’s Mem Opp'n to Mt. J.

Agency R at 2. Conmerce nmaintains that its nodified policy of
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accepting SKF' s allocated rebates as direct price adjustnents is

consistent with this Court’s decision in Tinken. See id. at 5.

Conmrer ce argues that Torrington CAFC is inapposite to the instant

case because it “only held that Commerce is not authorized to
grant indirect selling expense treatnment to adjustnents that are
direct selling expenses” and did not “address the question whet her
Commerce nmay adjust the home narket price by allocated

adj ustnments.” 1d. at 3.

Comrerce argues that in Tinken, this Court laid the premse
applicable here, nanely, that “‘[n]either the pre-URAA nor the
new y- anmended st at ut ory | anguage i nposes st andar ds establ i shing the
ci rcunst ances under which Comrerce is to grant or deny adjustnents
to [normal value (“Nv’)] for PSPAs.’” Id. at 10 (quoting

Torrington CAFC, 82 F. 3d at 1048). Commerce argues that the Tinken

court properly “accepted Koyo's PSPAs, even though they were not
reported on a transaction-specific basis and even though the
al l ocations Koyo used included rebates on non-scope nerchandi se.”

Def.’s Mem Opp’'n to Mot. J. Agency R at 5.

Commerce argues that its acceptance of rebate 2 was supported
by substantial evidence because SKF coul d not provide information
in the preferred formand that such a determ nation is consistent

with 19 U S.C. 8 1677m(e) and the rationale in Tinken. 1d. at 11-

12. Commerce reviewed SKF's data to ensure that it was not
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unreasonably distortive, and it concluded that SKF reported rebate

2 to the best of its ability. Final Results, 63 Fed. Reg. at

33, 326. Specifically, Comrerce mamintains that “[b]ecause SKF
Germany grants [rebate 2] to distributors/dealers on the basis of
their overall sales to the particular distributors/dealer, SKF

Germany can not report this rebate on a transaction-specific

basis.” Final Results, 63 Fed. Reg. at 33, 326.

Commerce maintains that SKF' s reporting the rebate on a
custoner-specific basis was reasonable. Commerce verified: (1)
that rebate 2 was granted on a custoner-specific basis; (2) that
the rebate 2 allocation was not distorted by out-of-scope
mer chandi se; (3) that no variation existed in the “rebate when it
was granted on in-scope or out-of-scope nerchandi se”; and (4) that
“SKF's allocation in this review effectively renoved any rebates
paid on out-of-scope nerchandise from the amount of the actua
custoner-specific adjustnent.” Def.’s Mem Qpp’'n to Mot. J. Agency
R at 14-15. Arguing against the necessity of requiring
transaction-specific reporting, Commerce states that when Congress
adopted 19 U S.C. § 1677me), it “cautioned Comrerce agai nst an
obsession with perfection which results in rejection of reasonabl e

reporting nethodologies.” 1d. at 15.
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C. SKF’ s Cont enti ons

SKF supports Conmerce’s position, asserting that its
acceptance of rebate 2 was |lawful and supported by substanti al
evi dence. SKF contends that rejecting rebate 2 would be contrary
to 19 U S.C. § 1677m(e) because even if SKF' s information does not
neet all of Comrerce’s requirenents, the rebate was “tinely,
verifiable, reliable, [SKF] acted to the best of its ability, and
the data can be used wi thout undue difficulties.” SKF' s Resp. to
Pl.”s Mem Supp. Mdt. J. Agency R at 5-6. Mreover, SKF asserts
that in recent decisions involving post-URAA |aw, “this Court has
uphel d [ Commerce’s] treatnment of allocated rebates . . . as direct

adjustnents to price.” 1d. at 5.

SKF nmaintains that the treatnent of allocated rebate 2 as a
direct adjustnment to price is consistent with Tinken, which held
that 19 U S C 8 1677me) clearly permts allocated price
adjustnments. See id. at 7. SKF argues that this Court “‘approves
of Conmerce’s change in policy, as it substitutes arigidrule with
a nore reasonable nethod that nonetheless ensures that a
respondent’s information is reliable and verifiable.”” 1d. at 8

(quoting Tinken, 16 F. Supp. 2d at 1108).

Furthernore, SKF maintains that it fulfills the requirenents
of the applicable statute. Specifically, SKF argues that it

conplied wwth 19 U S.C. 8§ 1677nm(e) since it submtted rebate 2 data
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on a tinely basis, the information was verified, responses to
Commerce’s questionnaire were conplete and Conmerce used the

information without difficulty. 1d. at 11-12.

SKF al so maintains that Torrington CAFC is inapposite to the

present nmatter because it “neither addresses nor precludes the
approach to rebate 2 taken by” Commerce. SKF s Resp. to Pl.’s Mem
Supp. Mdt. J. Agency R at 15. SKF further contends that “the
current law, which is different from that which was before the

Federal Circuit in Torrington CAFC, addresses the issue of

allocations and is highly relevant to assessing the | awful ness of
[ Commerce’s] actions in the subject review.” |d. at 18. Contrary
to Torrington’s contentions, SKF maintains that its allocations
were not distortive and that Comrerce’s finding that SKF reported
the data on as specific a basis as possible was correct. See id.

at 26 (quoting Final Results, 63 Fed. Reg. at 33, 326).

SKF al so contends that “*[t]o verify the accuracy of the claim
of paynents, [Commerce] exam ned the custoner-specific quarterly
summary of rebate 2 entitlenents and actual rebate anounts paid.’”
Id. at 28 (citation omtted). Commerce “verified that rebate 2 is
granted on a custoner-specific basis, . . . calculated on a
custoner-specific basis, and that it is paid on a custoner-specific

basis.” 1d.
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[11. Analysis

As a prelimnary matter, the Court notes that Tinken is
directly applicable here.? In Tinken, this Court upheld Conmerce’s
decision to accept Koyo Seiko Co.’s (“Koyo”) billing adjustnents
and rebates, “even though they were not reported on a transaction-
specific basis and even though the allocations Koyo used included
rebat es on non-scope nerchandi se.” Tinken, 16 F. Supp. 2d at 1106.
Simlarly, the Court is faced wth the decision whether to uphold
Comrerce’ s acceptance of rebate 2, even though it was not reported
on a transaction-specific basis and even though the all ocati ons SKF

used included rebates on non-scope nerchandi se.

The Court notes here, as it did in Tinken, that “[n]either the
pre- URAA nor t he newl y- anended st at ut ory | anguage i nposes st andar ds
establishing the circunstances under which Commerce is to grant or
deny adjustnments” to NV for PSPAs such as rebate 2. See id. at

1108. Section 1677m(e), however, directs as follows:

2 The Court further notes that Torrington Co. v. United
States, 82 F.3d 1039 (Fed. Cr. 1996) (“Torrington CAFC’') is
i napposite. Commerce correctly noted that Torrington CAFC nerely
hel d that Comrerce could not treat direct selling adjustnents as
indirect selling expenses and that it did not address the issue
presently before the Court, that is, whether Commerce could use
al l ocated adjustnents to adjust the hone narket price. See
Torrington CAFC, 82 F.3d at 1051. Additionally, Torrington CAFC
was deci ded under pre-URAA | aw.




Court No. 98-07-02530 Page 14

[ Commer ce] shall not decline to consider information that
is submtted by an interested party and i s necessary to
the determ nation but does not neet all the applicable
requirenents . . . if--

(1) the information is submtted by the
deadl i ne established for its subm ssion,

(2) the information can be verified,

(3) the information is not so inconplete that
it cannot serve as a reliable basis for reaching
t he applicabl e determ nation,

(4) the interested party has denonstrated t hat
it acted to the best of its ability in providing
the information and neeting the requirenments
established by [Comrerce] . . . and

(5) the information can be used w thout undue
difficulties.

19 U.S.C. § 1677n(e).

The Court finds that Conmerce’s decision to accept rebate 2
was supported by substantial evidence and ot herw se in accordance

with law First, the Final Results denonstrate that the el enents

of 8 1677m(e) were satisfied. There is no evidence that the
information was untinely. Comrerce verified the information. See

Final Results, 63 Fed. Reg. at 33,326. There is no evidence that

the information was so inconplete that it could not serve as a
basis for reaching a determ nation. The Court agrees wth
Conmerce’ s conclusion that SKF denonstrated that it acted to the
best of its ability in providing the information and neeting the
applicabl e requirenents. SKF was not able to report rebate 2 on a
transaction-specific basis because it grants the rebates to its
di stributors/dealers on the basis of total sales to the

distributors/dealers. See id. Thus, SKF had acted to the best of
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its ability. Finally, the | ast elenent of 8§ 1677nm(e) is satisfied
since there is no indication that the informati on was i ncapabl e of

bei ng used w thout undue difficulties.

Second, at verification, Comrerce found that SKF' s al |l ocation
nmet hodol ogies were not unreasonably distortive. See id.
Specifically, Commerce determ ned that there was “no i nformati on on
the record which indicates that the bearings included in SKF
Germany’s al l ocation vary significantly in terns of val ue, physi cal
characteristics, or the manner in which they are sold such that SKF
Germany’s allocation would result in unreasonably inaccurate or

distortive allocations.” 1|d.

Third, Conmerce’s actions were also consistent with the
Statenment of Administrative Action (“SAA’) acconpanyi ng the URAA. 3
The Court agrees with Comerce’s argunent that “given the |arge

nunber of sales, and the manner in which the rebate is granted,

® The Statenent of Administrative Action (“SAA’) represents
“an authoritative expression by the Adm nistration concerning its
views regarding the interpretation and application of the U uguay
Round agreenents.” H R Doc. 103-316, at 656 (1994), reprinted in
1994 U.S.C.C.A N 4040. “It is the expectation of the Congress
t hat future Admnistrations wll observe and apply the
interpretations and commtnents set out in this Statenment.” 1d.;
see also 19 US C 8§ 3512(d) (1994) (“The statenent of
adm nistrative action approved by the Congress ... shall be
regarded as an authoritative expression by the United States
concerning the interpretation and application of the Uruguay Round
Agreenents and this Act in any judicial proceeding in which a
guestion arises concerning such interpretation or application.”).
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annual custoner-specific allocations were reasonable.” Def.’s Mem
Qop’n to Mot. J. Agency R at 15. This is consistent wth the SAA
directive under 8 1677m(e), which provides that Commerce “nmay take
into account the circunstances of the party, including (but not
limted to) the party’'s size, its accounting systens, and conputer

capabilities.” H R Doc. No. 103-316, at 865 (1994), reprinted in

1994 U.S.C. C. A N 4040, 4195. Thus, Commerce properly took into
account the ability of SKF to report rebate 2 on a basis nore

specific than custoner-specific.

In sum the Court concludes that Conmerce’ s deci sion to accept
rebate 2 is reasonable and in accordance with |law, specifically,
with the post-URAA statutory |anguage and the SAA. Although
Commerce’ s deci sion represents a change from pre-URAA policy, the
Court reiterates its approval of this change, “as it substitutes a
rigid rule with a nore reasonabl e net hod that nonet hel ess ensures
that a respondent’s information is reliable and verifiable.”
Tinken, 16 F. Supp. 2d at 1108. Furthernore, Torrington presents
no conpel ling reason why the Court should depart fromits decision

in Tinken.
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CONCLUSI ON
Commerce’s treatnent of rebate 2 is supported by substanti al
evidence and otherwise in accordance wth Ilaw. Conmmerce’'s

determnation is affirned.

NI CHOLAS TSOQUCALAS
SENI OR JUDGE

Dat ed: April 19, 2000
New Yor k, New Yor k



