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Legal Strategies G oup (Joshua R._Flounm) for the plaintiffs.

David W Ogden, Acting Assistant Attorney General, and Lois
J. Schiffer, Assistant Attorney General; David M Cohen, Director,
Commercial Litigation Branch, Civil Division (Lucius B. Lau)
and Environment and Natural Resources Division, WIldlife and Ma-rine
Resources Section (Jean E. Wllians and Jane P. Davenport), U.S.
Departnment of Justice; and Jay S. Johnson, Deputy General Counsel,
Nati onal Oceanic and At nospheric Adm nistration, U S. Departnment of
Comrerce; and O fice of the Legal Advisor, U S. Departnment of State
(Viol anda Botet), of counsel, for the de-fendants.

Garvey, Schubert & Barer (Eldon V.C. Greenberg) for the in-
t ervenor - def endant .

AQUI LI NO, Judge: The plaintiffs request that the court
enter final judgment in conformty with its slip op. 99-32, filed

herein sub nom Earth Island Institute v. Daley!, and which here- by

is incorporated by reference in this opinion. The plaintiffs also
have i nterposed an application for award of attorneys' fees, costs
and expenses pursuant to the Equal Access to Justice Act ("EAJA"), 28
U S.C 82412,

The defendants and intervenor-defendant do not oppose
entry of judgnment, but the government does object to any award of

f ees etc.

123 CIT _, 48 F.Supp.2d 1064 (1999). Pursuant to forma motion, Turtle ISand Restoration
Network has supplanted Earth Idand Indtitute as the first named plaintiff [cf. Declaration of Todd
Steiner in Support of Plaintiffs Application for Attorneys Fees, Costs and Expenses, para. 3 (May 2,
2000)], while the names of the individuas currently occupying the U.S. government of-fices impleaded
as defendants have been substituted in the above caption of this case in accordance with CIT Rule
25(d).
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I
As di scussed hereinafter, an application made pursuant to
EAJA requires the court to revisit the nerits of the underly- ing
case. Here, the primary object of plaintiffs' Conplaint for Declara-
tory Judgnent, Review of Agency Action, Mandanus and In- junctive

Rel i ef has been the Departnent of State's Revised No- tice of Guide-

lines for Determ ning Conparability of Foreign Pro- grans for the

Protection of Sea Turtles in Shrinmp Trawl Fishing Operations? which

announced that the Departnment was reinstating

its determ nation that the harvesting of shrinp with TEDs
does not adversely affect sea turtle species and t hat
TED- caught shrinp is therefore not subject to the inport
prohi bition created by Section 609(b)- (1). . . .

[ H owever, the Departnent . . . has de-cided to establish
several conditions and incentives relating to the inporta-
tion of such shrinp that are intended to address concerns
t hat have been rai sed about the effect of this determ na-
tion on the conser-vation of sea turtle species.?

2 63 Fed.Reg. 46,094 (Aug. 28, 1998)[referred to hereinafter as 1998 Revised Guiddlines']. As
outlined in dip op. 99-32, those guiddines issued in the aftermath of areport of a pane of the Digpute
Settlement Body ("DSB") of the World Trade Organ-ization ("WTQO") sub nom. United States - Import
Prohibition of Certain Shrimp Products, WT/DS58/R (15 May 1998), and during an apped therefrom
by the United States to that organization's Ap- pellate Body, which issued its decison on October 12,
1998 viz. United States - Import Prohibition of Certain Shrimp and Shrimp Products Report of the
Appellate Body, WT/DS58/AB/R. See De-fendants Public Appendix 3, Defendants Responsein
Oppodtion to Plaintiffs Application for Attorneys Fees, Costs and Ex-penses[cited infraas
"Defendants Opposition to Fees'].

3 63 Fed.Reg. at 46,095. The acronym "TEDS' refersto var-ious turtle excluder devices. See
generdly Earth Idand Indti-tute v. Christopher, 19 CIT 1461, 1463 and 913 F.Supp. 559, 563, n. 1
(1995), and references cited therein. For more recent de-velopments, see, for example, Department of
Commerce, Nationd Oceanic and Atmospheric Administration, Endangered and Threaten-ed Wildlife;
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Those concerns were stated to be that foreign harvesters will fraudu-
lently claimthat shrinp have been harvested with TEDs, that foreign
nations whi ch have established regulatory prograns conparable to the
U.S. programw || abandon or Iimt themso that only trawl ers har-
vesting shrinp for export to the United States w Il actually enpl oy
TEDs, and that other nations which may be considering the adoption of
such a program may opt instead for equipping only those vessels
trawming for shrinp for the Ameri-can market. See 63 Fed. Reg. at

46, 095.

Fol l owi ng publication in Geneva of the WIO Appel |l ate
Body's report, and just before this court's slip op. 99-32 was handed

down, the Departnment of State issued its Notice of Proposed Revisions

to Guidelines for the | nplenmentation of Section 609 of Public Law

101-162 Relating to the Protection of Sea Tur-tles in Shrinp Traw

Fi shing Operations? advising, anmong other things, that on

Novenmber 25, 1998, the United States announced its inten-
tion to i nplenent the recommendati ons and rul- ings of the

Sea Turtle Consarvation Requirements, 65 Fed.Reg. 17,852 (April 5, 2000).

The statute cited is Pub.L.No. 101-162, 8609, 103 Stat. 988, 1037-38 (1989), which is
codified at 16 U.S.C. 8§ 1537 note and reprinted in full in dip op. 99-32, 23 CIT at __, 48 F.Supp.2d
at 1066-67, and which will be referred to as " section 609".

4 64 Fed.Reg. 14,481 (March 25, 1999) [referred to herein-after as "March 1999 Notice of
Revisons'].
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DSB in a manner which is consistent not only with

U S. WIO obligations, but also with the firmcomm t nent
of the United States to the protection of threatened and
endanger ed speci es, i ncluding sea turtles.

64 Fed.Reg. at 14,481. This notice then sunmari zed the findings of
t he Appell ate Body report and offered responses on the part of the

United States as foll ows:

(1) WO Finding: While Section 609 requires as a
condition of certification that foreign prograns for
the protection of sea turtles in the course of shrinp
trawl fishing be conparable to the U S. pro- gram the
practice of the Departnment of State in mak-ing certifica-
tion decisions was to require foreign prograns to be
essentially the sane as the U S. program |In assessing
foreign prograns, the Departnment . . . should be nore
flexible in maki ng such determ -nations and, in particu-
| ar, should take into consider-ation different conditions
that may exist in the ter-ritories of those other nations.

Analysis: . . . [T]he proposed revisions to the
gui deli nes make clear that the Departnent of State wll
fully consider any evidence that another nation may pres-

ent that its programto protect sea turtles in the
course of shrinp trawl fishing is conparable to the U S.
program In review ng such evidence, the Departnment wll

take into account any denonstrated differences in foreign
shrinmp fishing conditions, to the extent that such differ-
ences may affect the extent to which sea turtles are

subj ect to capture and drown-ing in the comrercial shrinp
trawl fisheries. The De-partnment will also take such

di fferences into account in nmaking related determ nations
under Section 609.

(2) WO Finding: The certification process under
Section 609 is neither transparent nor predictable and
deni es to exporting nations basic fairness and due pro-
cess. There is no formal opportunity for an applicant
nation to be heard or to respond to argunents against it.
There is no formal witten, reasoned decision. But for
notice in the Federal Register, nations are not notified
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of decisions specifically. There is no procedure for
review of, or appeal from a denial of certification.

Analysis: . . . [T]he proposed revisions to the
guidelines institute a broad range of procedural changes
in the manner in which the Departnment of State will make

certification decisions under Section 609. The intention
is to create a nore transparent and predicta-ble process
for reviewi ng foreign prograns and for mak- ing decisions
on certifications and other related mat-ters. The pro-
posed revisions ensure that the governnments of harvesting
nations will be notified on a tinme- |y basis of all pend-
ing and final decisions and are provided a neani ngf ul
opportunity to be heard and to present any additi onal
information relevant to the certification decision. The
governnments of harvesting nations that are not granted a
certification shall re- ceive a full explanation of the
reasons that the cer-tification was denied. Steps that

t he governnment nust take to receive a certification in the
future shall be clearly identified.
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(3) WIO Finding: At the tinme the WIO conpl ai nt
arose, the United States did not permt inports of shrinp
harvest ed by vessel s using TEDs conparabl e in effec-
tiveness to those used in the United States, unless the
harvesting nation was certified pursuant to Section 609.
I n other words, shrinp caught using nethods identical to
t hose enployed in the United States had been excl uded from
the United States mar- ket solely because they had been
caught in waters of uncertified nations.

Analysis: . . . [T]he Departnment of State nodi-fied
its inplenenting Guidelines on August 28, 1998 to all ow
the inportation of shrinp harvested by ves-sels using
TEDs, even if the exporting nation is not certified pursu-
ant to Section 609. This policy had, in fact, been in
pl ace as of April 19, 1996, but had been overturned by a
donestic court ruling that was subsequently vacated. The
provi sions of the August 28, 1998 Gui delines pertaining
to the inportation of such shrinp remain in effect.

(4) WO Finding: The United States failed to en-gage
t he nations that brought the conplaint, as well as ot her
WIO Menmbers exporting shrinp to the United States, in
seri ous across-the-board negotiations, a- part from nego-
tiations on the Inter-Anmerican Conven-tion for the Protec-
tion and Conservation of Sea Turtles, for the purpose of
concl udi ng agreenents to conserve sea turtles before
enforcing the inport pro-hibition on those other Menbers.

Anal ysis: As early as 1996, the United States
proposed to governnents in the Indian Ocean region t he
negoti ation of an agreenent to protect sea tur- tles in
that region, but received no positive re- sponse. In
1998, even before the WIO Appell ate Body issued its re-
port, the United States reiterated its desire to enter
into such negotiations with affected governnents, includ-
ing those that had brought the WIO conpl ai nt. During
the summer of 1998, the United States informally
approached several governnents in the Indian Ocean re-
gion, as well as nunerous non-gov-ernnmental organizations,
in an effort to get such ne-gotiations underway. On
Cct ober 14, 1998, follow ng the issuance of the Appellate
Body report, but before its adoption by the DSB, the
Departnent of State formally renewed this proposal to
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hi gh-1evel representatives of the enbassies of the four
conpl ai nants in Washington, D.C., and delivered the sane
nmessage to

a w de range of nations in the Indian OCcean region through
enbassi es abroad. |In each case, the United States

presented a |list of "elenments” that . . . could formthe

basis of such an agreenent . . . [and] nade clear the

w | lingness of the United States to support the negoti at -

ing process in a nunmber of ways.

(5) WO Finding: As conpared to the 14 nations of the
Cari bbean and western Atlantic that were initially af-
fected by Section 609, the United States provided |ess
techni cal assistance to those nations that first becane
affected by the law at the end of 1995 as a re-sult of the
decision of the U S. Court of International Trade.

Anal ysis: The United States has renewed, and here- by
reiterates, its offer of technical training in the design,
construction, installation and operation of TEDs to any
governnment that requests it. Any governnent that wants to
recei ve such training need only make such a request to the
United States in witing, through diplomtic channels.

The United States will make every effort to nmeet such
requests. Training programs will be scheduled on a first
come, first served basis, al-though special efforts wll
be made to accommpdate na- tions whose governnents are
maki ng good faith efforts to adopt and maintain nation-
wi de TEDs prograns and who have not previously received
such training. In this way, the United States hopes to
create an additional incentive in favor of such prograns.

Id. at 14,481-82 (enphasis in original).

Nonet hel ess, this court was constrained to conclude in
slip op. 99-32 yet again that paragraph (1) of section 609(b) is
specifically contingent upon the certification procedure established

by section 609(b)(2), which offers the only congressional- |y-ap-
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proved breaches of the enbargo, either via subparagraphs (A) and (B)
or through (C). Paragraphs (b)(1) and (b)(2) are pari materia; they
cannot be read independently, or out of the context adopted by

Congress, including section 609(a), to slow or stanch
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the extinction of species of sea turtles. And so long as the U S.
governnment reports that the "foundation of the U S. prograni contin-
ues, with "limted exceptions”", to be that "all other comnercia
shrimp trawm vessels operating in waters subject to U S. jurisdiction
in which there is a likelihood of intercepting sea turtles nust use
TEDs at all tines", the catch of vessels equipped with TEDs from
nations w thout such conparabl e foundati on continues subject to
enbargo. > \Whereupon the court held in slip op. 99-32 that the part
of the 1998 Revi sed Guidelines which constituted the decision to
permt the inportation of TED caught shrimp fromuncertified nations,
on its face, was not in accord-ance with section 609. But it also
deci ded that, before any entry of judgment on plaintiffs' notion
herein, the court would await defendants' annual report to Congress
pursuant to section 609(b)(2), their report to the court on any
responses to their March 1999 Notice of Revisions, and the present-

ment of evidence regarding the actual enforcenent of the 1998 Revi sed

®23CIT at __, 48 F.Supp.2d at 1081, quoting the 1998 Re-vised Guidelines, 63 Fed.Reg. at
46,095. See March 1999 Notice of Revisions, 64 Fed.Reg. at 14,482:

The commercid shrimp trawl fisheriesin the Unit- ed Statesin which thereisa
likelihood of intercept-ing sea turtles occur in the temperate weters of the Gulf of
Mexico and the Atlantic Ocean from North Caro- linato Texas. With very limited
exceptions, al U.S. commercid shrimp trawl vessdls operating in these waters must use
goproved TEDs a dl timesand in dl aress.
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Gui del i nes,
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as well as of guidelines in effect between April and Novenber of

1996. ¢

A

Si nce issuance of slip op. 99-32, the defendant(s) have
reported to Congress on or about May 1st of 1999 and of 2000, as
required by section 609.’ Anmpong other things, Congress was re-
assured that, with certain "limted exceptions”, the foundation of
the U S. programcontinues to be that all comercial shrinp traw
vessel s operating in waters subject to U S. jurisdiction in which
there is a |likelihood of intercepting sea turtles use TEDs at all

times. @

623 CIT at __, 48 F.Supp.2d at 1081, referring to Dep't of State, Revised Notice of Guiddines for
Determining Comparability of Foreign Programs for the Protection of Turtlesin Shrimp Trawl Fishing
Operations, 61 Fed.Reg. 17,342 (April 19, 1996).

" See Defendants Response to Court Order of April 2, 1999, Declaration of David A. Baton (July
1, 1999) [hereinafter "1999 Baton Declaration™], Tab A, fird three pages;, Defendant's Re-sponse to
the Court's Ingtructions of April 4, 2000, Attachment 1.

# 1999 Balton Declaration, Tab A, first two pages; Defend-ant's Response to the Court's
Instructions of April 4, 2000, At-tachment 1, pp. 1-2.

In 1999, twelve nations were initidly certified as having comparable regulatory programs.
Panama and Costa Rica and then Guyana were added to that list. Compare 1999 Baton Declaration,
Tab A, second and third pages withid., fourth to seventh pages.

Thisyear, 16 nations, including the foregoing three, have been certified. See Defendant's
Response to the Court's Ingtruc-tions of April 4, 2000, Attachment 1, pp. 2-3; Dep't of State, Bureau
of Oceans and Int'l Environmental and Scientific Affairs, Certifications Pursuant to Section 609 of
Public Law 101-162, 65 Fed.Reg. 25,785 (May 3, 2000).
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The defendants have al so reported to the court via dec-

| arations of the Director of the Ofice of Marine Conservation, U S.
Departnent of State, David A. Balton, dated July 1, 1999 and May 1,
2000° and of the Director, Trade Prograns, U S. Custons Service
Office of Field Operations, Elizabeth G Durant. The |latter trans-
mts copies of instructions issued by Custons between May 1995 and
June 1999 to its Regional, District, Area, and Port Directors regard-
ing enforcenent of the enbargo established by Congress in section
609. Director Durant produces a copy of the State Departnent's
Shrinmp Exporter's/Inporter's Declaration, Form DSP-121, and attests
that shrinp inports fromall harvesting nations nust be acconpani ed
by the form In the case of shipnents fromcountries not certified
by the Departnent in accord-ance with the statute, the form nust be
"signed by an exporter and harvesting governnent official." Durant
Decl aration, para. 2. See id., Attachnent A. On the other hand,

[i]mports from harvesting nations which have been cer-tified

by the State Departnment as utilizing an accept-able nethod

of shrinp/prawn harvesting are required to be acconpanied

by a conpl eted DSP-121 signed by the ex- porter, and the

inmporter is required to maintain this formfor five years in

accordance with Custons record keeping requirenents. These

entries are subject to lat- er DSP-121 formverification by
Custons and/ or State Departnent.

Id., para. 4. On his part, Director Balton produces copies of

° Aswith the Director's earlier declaration, thislater one will be cited by this year done.
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Departnent of State correspondence relevant to the period April -

Novermber 1996. See generally 1999 Balton Declaration, para. 5 and

Tab C. Tab B thereto is a copy of the Departnment's original Public
Noti ce 3086, which sets forth the responses to its March 1999 Notice

of Revi sions, and which has been published sub nom Revised CGuide-

lines for the Inplenentation of Section 609 of Public Law 101-162

Rel ating to the Protection of Sea Turtles in Shrinp Trawl Fishing

Operations, 64 Fed.Reg. 36,946 (July 8, 1999). It reports a total of

el even responses, five from governnents or their agencies, including
Australia, India, Malaysia and Thailand, with the renni nder subnit-
ted by nongovernnmental or environnmental organizations and an individ-
ual, at |east one of which is a naned party plaintiff herein. Wile
reiterating that the March 1999 Notice of Revisions sought public
reaction to those aspects of the WO deci sion that were intended to

be ad-dressed through the proposed changes to the guidelines, as set

forth in sections Il and Ill of that noticel®, the Departnment reports
t he

governnments and organi zati ons that submtted coments did

not limt those coments to Sections Il and I

| nstead, many . . . responded to other parts of the

notice, particularly to the current policy of permtting
i nportation of shrinp harvested by vessels equi pped with .
TEDs[] in uncertified nations, for which the Depart-

1064 Fed.Reg. at 36,946.
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ment proposed no change.

64 Fed.Reg. at 36,946. See also id. at 36,948. And it responded to

t hose particular comments as foll ows:
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The Departnment of State recognizes the strongly held
views on all sides of this issue, and notes that the issue
is also the subject of on-going litigation before the U S.
Court of International Trade. In light of these circum
stances, the Departnment has determned that it wll make
no change to the current policy at this tine.

Ild. Following its responses to the comments received, the De-

partnent states:

For the sake of clarity, the August 28, 1998 gui de-
lines are restated below as nodified to re- flect the
changes proposed in the Federal Register notice issued
March 25, 1999, and the comments re-ceived on those pro-
posed changes.

1d. at 36,949 (bold typeface in origina). See generdly id. at 36,949-52.

Whatever the modifications, the court takes note that these guidelines, issued in 1998
and reissued in 1999, continue to inform the world that the foundation of the U.S. program, as
described above, remainsin effect. Compare 64 Fed.Reg. at 36,949, 8§ I(A) with 1998 Revised
Guiddines, 63 Fed.Reg. at 46,095, cols. 2-3. However, each issuance a so continues the following
stated gpproach, abeit not entirely in haec verba:

Shrimp Harvested in a Manner Not Harmful to Sea Turtles. The Department

prohibitions imposed pursuant to Section 609 do not apply to shrimp or products of

shrimp harvested under the following conditions, since such harvesting does not
adversdy affect seaturtles.
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b. Shrimp harvested by commercid shrimp trawl vessdls usng TEDs compara
blein effectivenessto those required in the United States. . . .

63 Fed.Reg. at 46,096. Cf. 64 Fed.Reg. at 36,949, § I(B).
1)
This gpproach remains at the core of this case and con- troversy. According to the
submissions to date herein, shrimp shipments from only one nation, Brazil, have been granted U.S. entry
pursuant to the foregoing, published Department determinartion. Director Balton reports as follows

thereon:

6. Brazil remains the only nation not certified un- der Section 609 thet is exporting
shipments of TED-caught shrimp to the United States. . . . Brazil hastwo
shrimp fisheries that are separat- ed by hundreds of miles (onein the north, onein

the south). Although Brazilian law requires dl commercid shrimp trawl vessels
to use TEDs, evi- dence continues to indicate that the law is only being
adequately enforced in the northern shrimp fishery. This gtuation arose well
before August 1998, when the Department reindtated the policy a& =~ issuein this
case.

7. Brazil remains uncertified today because of inade-  quate enforcement of its TEDs
ruesinitssouthern  fishery. Until suchtimeasBrazil iseligibleto  be certified,
the policy of the Department isto permit imports of shrimp harvested in its
northern  fishery, provided that the Government of Brazil con-  inuesto enforce its
TEDs rulesin its northern fishery and maintains a system to segregete TED-
caught shrimp harvested in its northern fishery from  other shrimp harvested in its
southern fishery.

8. However, Brazil has recently taken an important sep  toward certification. Brazil
recently retifiedthe  Inter-American Convention for the Protection and Conser-
vation of Sea Turtles, which requirescompre-  hensve use of TEDs. Although the
Convention is not yet in force, it should enter into force by the

end of thisyear. At that point, the United States ~ will bein amuch stronger
position to pressthe Government of Brazil to achieve and maintain ade- quate
enforcement of itsTEDsrulesin both of its ~ shrimp fisheries. If that happens, Brazil
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will be  digiblefor certification under Section 609.1
He ds0 reports, however, that the federal government of Australia began as of April
15, 2000 requiring TEDs in its northern prawn fishery in order to gain access to the U.S. market for
catch therefrom, based upon the foregoing, contested Department determination. That is,
[d]espite the requirement to use TEDs in this large fishery, Audrdiais not yet digible
for certification under Section 609, due to the fact that the Commonwedth, State and

Territorid Governmentsin Audralia, which regulate shrimp fisheriesin other areas, do
not yet require TEDs use.*?

112000 Baton Declaration, pp. 2-3. See aso 1999 Baton Declaration, Tab C (Dep't of State
Action Memorandum, Status of Shrimp Imports from Brazil under Section 609 of Public Law 101-162
(Dec. 18, 1998)); (Report on Trip to Brazil (Oct. 27-29, 1998)).

The stance of the Customs Service with regard to Brazil, and to other countries not certified
pursuant to section 609, is stated to be:

While Brazil is not a certified nation, the State Department has determined that
Brazil conducts some commercid shrimp fishing operations usng TEDS. There- fore,
imports of shrimp, prawns and products thereof from Brazil may be released from
Customs custody if the entry is accompanied by a DSP-121 with block 7(2) check-ed,
indicating that the shrimp has been harvested using TEDs.  Shrimp/prawn entries from any
other uncertified nation accompanied by aform DSP-121 with block 7(2) checked
condtitute improper clams. These shipments are not released from Customs custody and
are prohibi- ted from entry into the commerce of the United States.

Durant Declaration, para. 3.

122000 Baton Declaration, para. 10, pp. 3-4. Cf. Determi-nation by the Department of State
Regarding Shrimp Imports From the Spencer Gulf in Southern Audraia, 64 Fed.Reg. 57,921 (Oct. 27,
1999).
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Whereupon the declarant opines:
... Based on discussons with Audrdian officids, it ismy belief that, were the Depart-
ment to deny im-portation of shrimp from the northern prawn fishery, we would
wesken Audraias commitment to use TEDsin this large fishery.

2000 Balton Declaration, para. 11.

Betha asit may, Director Bdton, in reporting on the status of negotiations with the
governments in the Indian Ocean region for an agreement dong the lines of the Inter-American
Convention for the Protection and Conservation of Sea Turtles™® and on the aftermath of the WTO
proceedings, clamsto be able to till confirm that

no foreign government that had previoudy established a nation-wide TEDS program
has abandoned or limited such program in favor of exporting TED-caught shrimp to the
United Statesin the absence of such anationd program.

Id., para. 3.

20

The intervenor-defendant Nationa Fisheries Inditute, Inc. (*NFI"), which isa"nationa

trade association . . . [of] approximately 1,000 member companies involved in the United States fish

and seafood industry"', dlso reportsthat, asfar asit is aware,

13 Done Dec. 1, 1996 at Caracas, Venezuela, S. Treaty Doc. No. 105-48 (1998).

14 Declaration of Richard E. Gutting, Jr., para. 2 (Sept. 22, 1998).



Court No. 98-09-02818 Page 21

Brazil has been the only uncertified nation shipping shrimp harvested by mechanized

trawl vessels equipped with Turtle Excluder Devices ("TEDS') to the United States.
I ntervenor-Defendant's Response to the Court's Order of April 2, 1999. Submitted with this response
were reports sworn to by representatives of two NFI members which declare importation of shrimp
caught by such vessdsin 1996 and since August 1998. They attach copies of the formsthat alegedly

accompanied some of those firms shipments during those periods.

The court has perused each of them. Those appended to the Declaration of Claude
Schoeffer gppear to be, as attested, copies of executed Department of State forms DSP-121, which he
clams his company maintains on file for at least five years. The declaration on behdf of the second
NFI member, Harbor Sea-food, Inc., New Hyde Park, New Y ork, dso claimsa smilar re-tention
policy and purports to present copies of "fully executed DSP-121s, signed by the exporter and a
responsible government officid,"™ but none actudly is such. While each resembles the prescribed U.S.
State Department document in terms of format and content, each, on its face, is a document issued in
the name of the Indtituto Brasileiro do Meio Ambiente e dos Recursos Naturais Renovaveis - IBAMA,
which gpparently is a governmenta agency of Brazil.2® Indeed, the primary language on these exhibitsis
Por-tuguese, abealt with a secondary English trandation provided. The prescribed DSP-121 Shrimp

Exporter's/Importer's Declaration contains a check-box in part 7 [abelled "Harvested in the waters of

15 Declaration of Douglas Desrin, para. 4, p. 2 (duly 1, 1999). See Declaration of Claude
Schoeffer, para. 4, p. 2 (July 1, 1999).

16 Cf. 1999 Baton Declaration, Tab C (Report on Trip to Brazil (Oct. 27-29, 1998)).
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anation currently certified pursuant to Section 609 of P.L. 101-162"", whereas the IBAMA woul d-
be equivaent checkpoint has the written annotation Capturado em aguas de uma regiao atualmente
certificada de acordo com a Secéo 609 da P.L. 101-162, which istrandated on the form as
"Harvested in the waters of aregion currently certified pursu . . .." E.g., Declaration of Douglas Deerin
(July 1, 1999), Tab A, firgt sheet (05/20/1996) (emphasis added). Of course, asthis court held in this
case's precursor, CIT No. 94-06-00321, section 609 does not contemplate regiona certification, nor
have the defendants attempted to renew any such transmogrification since then. Finaly, the court notes
in passing that the first two copies comprising declarant Deerin's Tab A show asthe U.S.
importer/ultimate consignee a Long Shore Sea Food Co of Panama City, presumably in Florida'®, as

opposed to New Hyde Park or elsawhere in the hemisphere.

17 See, e.0., Durant Declaration, Attachment A (emphasis added).

18 Infact, dl of the Tab B exhibits to the Declaration of Claude Schoeffer specify afirmin that state
instead of his com- pany, Expack Seafood, Inc. of Edison, New Jersey, as the actua U.S. importer.
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B
On ther part, the plaintiffs reaffirm that their

objective in initiating th[is] lawsuit [h]as[been] to prohibit the government from
implementing a"ship-ment by shipment” approva process for the importa: tion of TED-
caught shrimp and shrimp products from  uncertified nations, in direct contravention of
the plain terms and purpose of the Turtle Law.®

Plaintiff Steiner, the experienced Director of the Sea Turtle Restoration Project® of the plaintiff Turtle
Idand Restoration Network, takes issue with the above-stated views of State Department Director

Bdton, in part, asfollows:

5. FArg, ... the government's interpretation  and implementation of Section 609 to
dlow the impor-tation of individud shipments of wild-caught shrimp and shrimp
products from uncertified nations, aside from being contrary to the law, will lead to
weakened protections for endangered seaturtles. | base this opinion on my past
experience in dedling with various nations on thisissue. Mr. Bdton'sassertionthat  to
date no nations have abandoned a nationd certifi-cation program in favor of a
shipment-by-shipment cer-tification program[] is not proof that nations ultimately will
not abandon nationa standards in the future. Indeed, since this case is il in litigation,
and particularly in light of the Court's April 2, 1999 ruling, nations desiring to sdll shrimp
in the United States would not revert to the weaker shipment-by-shipment import
dandards, snce legd uncertainty over ther vaidity remans.

19 Declaration of Todd Steiner in Support of Plaintiffs Ap-plication for Attorneys Fees, Costs and
Expenses, para. 9, p. 3 (May 2, 2000).

20 The court notes in passing that the record of this case, and of its predecessor case, CIT No. 94-
06-00321, reflects co-operation by this Project with the U.S. government in various seaturtle-related
endeavors around the world. See, e.g., Dec-laration of Todd Steiner in Response to Declaration of
David A. Balton, paras. 10(a), 10(b) (May 5, 2000).
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6. Also, . . . maintaining a shipment-by-shipment importation policy will do little to
encourage nations to consstently enforce domestic laws protective of  seaturtles. For
indance, Brazil has anaiond law requiring the use of TEDs on its shrimp fleet for both
the Northern and Southern fisheries. Yet, Brazil has falled to enforce that law in the
Southernfishery .. .. TheU.S. State Department's current shipment- - by-shipment
Guiddines provide no incentive for Brazil to commence nationwide enforcement. To the
contrary, by alowing Brazilian shrimp to be exported to the Unit- ed States, the State
Department has reduced the incent-ives for Brazil to fully enforce its own law, result- ing
in the unnecessary deaths of endangered seatur-tles. Congress never intended for
nations such as Bra- zil to profit from accessto the lucrative U.S. market while il failing
to maintain protections for seaturtlesin its entire fleet that are comparable to the
protections required of the U.S. fleet. Ratification of the Inter-American Treaty . . .
does not dter Con-gress intent that countries be certified under U.S. law nor . . . doesit
provide the strongest mechanism by which to press Brazil to adopt nationwide stan-
dards.

7. | further disagree with Mr. Baton's assertion that a return to nationwide stan-
dards, as opposed to maintenance of the shipment-by-shipment standard, will precipi-
tateaWTO chdlenge. Infact, thelikdihood of such achdlenge is the same under
ather interpre-tation of the Guidelines. For indance, it is my un-derstanding that
Madaysiais planning to chalenge the current shipment-by-shipment implementation of
the State Department's Guiddines, and merely iswaiting for Congress to vote for the
renewd of its membership inthe WTO.

8. | dso believe that Mr. Baton's opinion that the Indian Ocean agreement might be
jeopardized by areturn to nationwide standardsis unfounded. Firgt, thereisno Indian
Ocean agreement, only a broad con-sensus among nations to begin discussing such an
agreement. Secondly, even if eventudly aforma agreement is entered into, thereisno
guarantee that it will ad- dress TEDs or include enforcement mechanisms relating to
their use, or even that it will ever beratified. To the extent that Mr. Baton believes
such an agreement will be jeopardized by further WTO proceedings, the fault should
not lie with the enforcement of na-tionwide standards. Rather, as stated above,
Mdaysa
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plansto chalenge the United States implementation of the WTO decision despite the
adoption of shipment-by-shipment importation policy. Ladtly, it isworth not-ing that
negotiations toward the conclusion of the In-ter-American Agreement were com-
menced during the time when nationwide standards were in force, yet were not
hindered by that policy.

9. Mr. Bdton dso states that Audtraias prime motivation for placing TEDs on
some of its shrimp ves-selswas to gain accessto the U.S. market. Yet, by dlowing
Audrdiato import shrimp into the United States on a shipment-by-shipment basis, the
government has diminated any incentive for Audrdiato ensure tha dl of the vessdsin
its fleet use TEDs. As ma- ters currently stand, only about half of Audrdias vessds
use TEDs, and seaturtles that migrate along the coast between Audrdias fisheries
continue to drown needlesdy in shrimp nets.

Declaration of Todd Steiner in Response to Declaration of David A. Baton (May 5, 2000).

Prior to this submission, plaintiffs counsd had re-sponded that defendants claim that
the use of TEDs in Brazil's northern fishery provides sgnificant environmenta benefit
isanillusory argument . . . as use of TEDsin the north only saves these migratory turtles
50 that they can diein Brazil's southern fishery, where no TEDs are used. . . . Nor have
Defendants independently verified that shrimp from the south do not end up in exports
to the United States. Pre-announced ingpectionsin the north . . . smply lead to
ingdlation of new TEDS to create an gppearance of compliance where none exigs.

Letter from Joshua R. Floum, Esq., first page (Jduly 21, 1999). Submitted in support of thisresponseis

an eeven-page document sub nom. Sea Turtles of Brazil (June 1999), including extensive bibliography

and amap of the fisheries dong the congderable coastline of that country, attributed to Randal Arauz,
Director, Lain American Program of the Sea Turtle Restoration Project. The Executive Summary is

Stated to be:
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Five species of seaturtles occur in both the North and South coast of Brazil. Available

evidence from tag returns and genetic studies suggests that indi-vidud turtles move

between these two regions. While the shrimp fisheries occurring in the North and South

of Brazil may be distinct, the sea turtles found off the coast of Brazil move through both

these regions  in their annud migrations. In addition, Brazil may be an important

foraging areafor seaturtlesthat nest in severa nations other than Brazil.
In addition to reporting in detail on the nature of those partic- ular species, namdly, green turtle
(Chelonia mydas), hawkshill (Eretmochelys imbricata), leatherback (Dermochelys coriacea),
loggerhead (Car etta caretta), and olive ridley (Lepidochelys olivacea), each of which is consdered
"endangered" and/or "threatened" within the meaning of the U.S. Endangered Species Act?, and dso
reporting on their incidenta captures by artisi-na fishing, purse seine nets, or long lines targeting sharks,
tuna or swordfish, the author refers to a study regarding strand- ings and briefly to industria shrimping
activities. Asto that last phenomenon, in Brazilian waters as well as esewhere, plaintiffs counsd
further contends that

troubling enforcement issues remain worldwide. The DSP-121 form remainsin the

hands of importers. Customs does not have alist of accepted Sgnatures of foreign

government officias, to guard againgt widespread forg- ery. The actua source of

individua shrimp ship- mentsis even harder to ascertain, and is another reason to regect

the shipment-by-shipment guide- lines.

Letter from Joshua R. Flom, Esq., first page (July 21, 1999).

Section 609 is part of the Endangered Species Act. Nonetheless, in the predecessor

2116 U.S.C. §1531 e seq. Compare 50 C.F.R. §223.102(d) (1999) withid., §224.101(c). See
also Earth Idand Inditute v. Christopher, 19 CIT 812, 815, 890 F.Supp. 1085, 1088-89 (1995).
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casetothisone, CIT No. 94- 06-00321, the Court of Appealsfor the Federa Circuit read Bennett v.
Spear, 520 U.S. 154 (1997), to mean that that act "does not authorize, and cannot support, an award

of [attorneys] fees' in this matter. Earth Idand Indtitute v. Albright, 147 F.3d 1352, 1357 (Fed.Cir.

1998). Whereupon, after remand of that proceeding, this court approved such an award to the

plantiffs under EAJA. See Earth Idand Indtitutev. Albright, 22 CIT __, Slip Op. 98-151 (Nov. 4,

1998).

Relying, asindicated above, on that latter enactment, come now the plaintiffswith an
goplication on CIT Form 15 for an award herein of feesfor their attorneysin the amount of
$162,066.25, plus related expenses of $3,960.18. The defendants take the position that the facts and
circumstances of this case do not satisfy the stlandards set by EAJA for such an award. They argue that
the plaintiffs are not "prevailing parties' herein; that, if the court were to hold otherwise on that

threshold is-sue, the government's position is and has been "subgtantidly
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judtified”; and thet, if not so judtified, any award should be limited due to "deficiencies’ in plaintiffs

application as pre-sented.?? The sections of the statute thus implicated are as follows:

(A)(1)(A) ... [A] court shdl award to a pre-vailing party other than the United
States fees and other expenses, in addition to any costs awarded pur-suant to subsec-
tion (&), incurred by that party in any civil action . . . , including proceedings for
judicid review of agency action, brought . . . againg the United States in any court
having juris-diction of that action, unless the court findsthat the position of the United
States was subgtantially justified or that specid circumstances make an award unjust.

(B) A party seeking an award of fees and other expensesshdl . . . submit to
the court an application for fees and other expenses which shows that the party isa
prevalling party and is digible to receive an award under this subsection, and the
amount sought,  including an itemized statement from any attorney or expert witness
representing or gppearing in behaf of the party stating the actud time expended and the
rate at which fees and other expenses were computed. The party shdl dso dlege that
the pogition of the United States was not subgtantidly justified. Wheth- er or not the
position of the United States was substantiadly justified shdl be determined on the basi's
of the record (including the record with respect to the action or falure to act by the
agency upon which the civil action is based) which is made in the civil action for which
fees and other expenses are sought.

%2 See, e.g., Defendants Opposition to Fees, p. i. Those deficiencies are aleged to include failure
to judtify an hour- ly atorney's rate higher than $125; failure to demonstrate any specid factor
warranting more than that statutory amount for time spent preparing the EAJA gpplication itsdlf; and
improper clamsfor activities undertaken by alegd assstant or unre-lated to this case. See gengrdly
id. at 21-28.
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(2) For the purposes of this subsection -

(A) ... (Theamount of feesawarded . . . shall be based upon prevailing
market rates for the kind and quality of the services furnished, except thet . . . (ii)
attorney fees shall not be awarded in excess of $125 per hour unless the court deter-
mines that an in-crease in the cost of living or a specid factor, such as the limited
availability of qudified atorneysfor the proceedings involved, justifies a higher fee);

(B) "party” means (i) an individua whose net  worth did not exceed
$2,000,000 at the time the civil action wasfiled, or (ii) any owner of an unincorporated
business, or any partnership, corporation, association, unit of local government, or
organization, the net worth of which did not exceed $7,000,000 &t the time the civil
action was filed, and which had not more than 500 employees a the time the civil action
was filed; except that an organization described in section 501(c)(3) of the Internd
Revenue Code of 1986 (26 U.S.C. 501(c)(3)) exempt from taxation under section
501(a) of such Code. . . may be a party regardless of the net worth of such organiza-
tion or cooperative association . . . ;

(C) "United Saes' includes any agency and any officid of the United States
acting in hisor her officid capacity;
(D) "position of the United States' means, in ad-dition to the position taken by

the United States in the civil action, the action or failure to act by the agency upon
which the civil actionisbased; . . .2

The gpplication at bar shows, and the court finds, that, with the exception of the Serra

Club?, each of the plain-

228 U.S.C. §2412(d). As stated, costs can also be awarded to the prevailing party pursuant to
subsection 2412(a).

24 See Plaintiffs Application for Attorneys Fees, Costs and Expenses, p. 7, n. 4 ("SierraClub is not
a'party’ under EAJA's definition”).
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tiffs named in the caption hereto isa"party” within the meaning of the foregoing Satute. Other than a
case of eminent domain, however, EAJA does not define "prevailing” party, which issue has thus been

left to the courts. In Hendey v. Eckerhart, 461 U.S. 424, 433 (1983), the Supreme Court pointed out

that the

gtandard for making this threshold determination  has been framed in various ways. A
typica formu-lation isthat "plaintiffs may be consdered 'pre-vailing parties for attor-
ney'sfees purposesif  they succeed on any significant issue in litigation which achieves
some of the benefit the parties sought in bringing suit.*? . . . Thisis a generous formu-
lation that brings the plaintiff only across the stat-utory threshold. It remains for the
digtrict court  to determine what feeis "reasonable.”

This gpproach has been followed by the Federa Circuit, e.9., Singer v. Office of the Senate Sergeant at

Arms, 173 F.3d 837, 841 (Fed.Cir. 1999), and by the Court of International Trade, e.g., Former

Employees of Shaw Pipe, Inc. v. U.S. Sec'y of Labor, 22 CIT

_, 9F.Supp.2d 713, 715

(1998).

Tofollow it yet again in this case leads the court to conclude without reservation that
the plantiffs have prevailed on the threshold issue of whether defendants approach to shipmentsto this
country of shrimp snagged by trawls equipped with TEDs through the waters of nations not formaly
certified to Con- gress by the State Department under section 609 violates that statute onitsface. This

court has opined that it does, has granted plaintiffs motion for summary judgment thereon, and will so

% Quoting Nadeau v. Helgemoe, 581 F.2d 275, 278-79 (1st Cir. 1978), and citing Busche v.
Burkee, 649 F.2d 509 (7th Cir.) cert. denied, 454 U.S. 897 (1981); Taylor v. Serrett, 640 F.2d 663
(5th Cir. 1981); Sethy v. Alameda County Water Did., 602 F.2d 894 (9th Cir. 1979), cert. denied,
444 U.S. 1046 (1980).
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declarein the find judgment entered herewith.

B
To the extent any party to this controversy, genuine-ly, has not understood the timing of
thisfindization herein, suffice it to recite now from the pledge published as part of the origind object of
plantiffs complaint, the 1998 Revised Guiddlines, to wit:
The Department of State will engage in ongoing consultations with harvesting
nations. The Depart- ment recognizes that, as turtle protection programs devel op,
additiond information will be gained about the interaction between turtle populations
and shrimp fisheries. These Guidelines may be revised in the future to take into
consderation that and other in-formation, aswell asto take into account changesin the
U.S. program.
In addition, the Department seeks public comment on the best waysto imple-
ment both these guidelines and Section 609 as awhole and may revise these guideines
in the future accordingly.
63 Fed.Reg. a 46,097. In other words, the defendants needed sufficient opportunity to contemplate
and to exercise their con-siderable discretion, to report thereon to the Congress, and to duly advise, if
not coordinate with, the rest of the affected world of internationd trade. At the same time, the plaintiffs

would be afforded adequate chance to bear witness to that appli-cation of presidential prerogatives,

and to consider or recon-
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Sder their position thereon. Moreover, while that position had been that the defendants be enjoined
immediatdly from relying on that part of their guiddines which isviolaive of section 609 on its face, the
decison of whether or not to grant such equi-table relief, which istruly extraordinary in the field of
Amer-icas foreign affairs®, required evidence not available at the time dip op. 99-32 was handed

down.

Mogt of the evidence submitted since then, such as itis, gopearsor isreferred to in
part |, supra. The essence of plaintiffs podtion remains that defendants misinterpretation of the statute
requires that an injunction issue without any further ado. See, e.g., Letter from Joshua R. Floum, Esqg.
(Jan. 5, 2000). But their application for fees and expenses re-quires the court to now revist the merits
of their case anyway to determine whether or not the position of the United Statesis "substantidly

jusified”.

Again, Congress has not defined that controlling standard in EAJA; courts have had to

do so. Both sdes refer this court to Pierce v. Underwood, 487 U.S. 552 (1988), and Gavette v.

Office of Personnd Management, 808 F.2d 1456 (Fed. Cir. 1986). In the first matter, the opinion of

the Supreme Court States:

%6 See generdly Crosby v. Nat'l Foreign Trade Council, _S.Ct. __ (June 19, 2000), and cases
cited therain.
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We are of theview . . . that as betweenthe  two commonly used connotations
of theword "sub- gantidly," the one most naturaly conveyed by  the phrase
before us hereis not "judifiedtoa  high degree” but rather "judtified in substance
orinthemain” -- that is, justified to adegree  that could satisfy areasonable person.
Thatis  no different from the "reasonable basisbothin - law and fact" formulation
adopted by the Ninth Cir- cuit and the vast mgority of other Courts of Ap- peds that
have addressed thisissue. . . . To be"subgtantialy judtified” means, of course, more
than merdy undeserving of sanctions for frivolous-ness; that is assuredly not the
gtandard for Govern-ment litigation of which areasonable person would  gpprove.

487 U.S. at 565-66 (footnote omitted), citing United Statesv. Y offe, 775 F.2d 447 (Ist Cir. 1985);

Dubose v. Pierce, 761 F.2d 913 (2d Cir. 1985); Citizens Council of Delaware County v. Brine-gar,

741 F.2d 584 (3d Cir. 1984); Anderson v. Heckler, 756 F.2d 1011 (4th Cir. 1985); Hanover Building

Materids, Inc. v. Guif-frida, 748 F.2d 1011 (5th Cir. 1984); Trident Marine Congruction, Inc. v.

Didrict Engineer, 766 F.2d 974 (6th Cir. 1985); Ramosv. Haig, 716 F.2d 471 (7th Cir. 1983); Foster

v. Tourtdl-lotte, 704 F.2d 1109 (9th Cir. 1983); United States v. 2,116 Boxes of Boned Besf, 726

F.2d 1481 (10th Cir.), cert. denied sub nom Jarboe-L ackey Feedlots, Inc. v. United States, 469 U.S.

825 (1984); Ashburn v. United States, 740 F.2d 843 (11th Cir. 1984). In Gavette, the Court of

Appedsfor the Federd Circuit had opined that "substantia judtification” requires that the

Government show that it was clearly reasonable in asserting its position . . . in view of
thelaw
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and thefacts. The Government must show that ithas  not "perssted in pressing a
tenuous factud or legd postion, abet one not wholly without foundation.” It is not
sufficient for the Government to show mere- ly "the existence of acolorable legd basis
for the government's case.”

808 F.2d at 1467 (emphasisin origind), citing Schuenemeyer v. United States, 776 F.2d 329 (Fed.Cir.

1985), and quoting Gava v. United States, 699 F.2d 1367, 1375 (Fed.Cir. 1983).

Whatever the precise definition, given the facts and circumstances of this case, which
obvioudy transcend purely domestic concerns, this court is unable to conclude that the government's
position currently is not substantidly judtified. Asthe Supreme Court noted in Underwood, 487 U.S. at
566, n. 2:

... [A] position can be judtified even though it isnot correct, and we believe it can be
subgtantia- ly (i.e., for the most part) judtified if a reasonable person could think it
correct, thet is, if it has areasonable bassin law and fact.

[l

The court's inability means not only that plaintiffs application for any award of fees etc.
cannot be granted, the motion for injunctive rdlief based upon the declaratory judgment in their favor
must so be denied. Clearly, the intent of sec-tion 609 is and has been to help prevent the extinction of
seaturtles wherever they exist on Earth. The government professes continuing commitment to this god,

condstent with both its na-
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tiona and other, internationa obligations. And the plaintiffs have not proven that this god isbeing
drowned now by vessd-gpecific shipments of shrimp from Brazil (or any other uncertified nation).
Indeed, the overal record of this matter reflects that Brazil not only has anationa regulatory program
governing the incidentd taking of endangered turtle species during harvesting of shrimp in the wild that is
comparable to that of the United States, it has been duly certified to Congress under sec-tion
609(b)(2)(A) and (B) from timeto time.?” To the extent that Brazil has not been so certified this year,
the reason given is "its inadequate enforcement of its TEDs rules in its southern fishery”, to quote
Director Balton, supra. Nevertheless, the best evidence the plaintiffs have produced is the report of

thelr Latin American Program Director Arauz viz. Sea Turtles of Brazil, p. 6 (June 1999):

Industrial Shrimping activities. In the north and south-  ern fishing regions pink shrimp
istargeted (Penaeus paulend, P. Brasleing and P. Subtilis) at about 50 ms of depth. In
the Northeast and Southeast the seven kedl shrimp (Xiphopenaeus kroyeri) are captured.
Thisfishery is carried out right in front of important nesting beaches. According to
interviews with fisher-men, after 1500 hours of shrimping activities, only two turtles were
captured (CPUE = 0.0013/hour). However, thisfigureis not reliable becauise captains
deliber-

27 See Slip Op. 99-32, 23 CIT __ and 48 F.Supp.2d at 1079, n. 33. Then again, unfortunately, it
must be recognized that section 609 certification of certain countries following prior orders of the court,
€.g., Costa Rica (Pacific fleet), is not proving to be a panacea for the worldwide problem. See, e.g.,
Fountain, Sea Turtles Nearing Extinction in Pacific, Sudy Says, N.Y. Times, June 1, 2000, at A18
("Fishing practices are blamed for sharp decline”).
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ately do not record seaturtle captures. TEDs are re-quired by dl shrimping vessdsin
Brazil, but no contral exigs, and fishermen in generd are againg the use of thistechnol-

In spite of the fact that shrimping induced mortdity is consdered low and not important,
other Brazilian biologists are concerned about the fate of the olive ridleys that nest in the
date of Sergipe, the only nesting Ste for ridleysin Brazil. Shrimpers report-edly cause
degth to nesting adult turtles. . . .

This report, ganding essentidly on its own, hardly supports a permanent injunction againgt the

government of the United States. Cf. Defenders of Wildlifev. Ddton, 24 CIT __, _, 97 F.Supp.2d

1197, 1200 (2000)("argument that irreparable injury is presum- ed in environmenta casesis unavail-
ing"). Asthis court once was constrained to caution plaintiffs counsd in their predecessor case, Earth

Idand Inditute v. Christopher, 19 CIT 1262, 1264 (1995), aswdll as lawyers from timetimein other

actions, e.g., Avanti Products, Inc. v. United States, 16 CIT 453, 453-54 (1992); Telectronics Pacing

Systems, Inc. v. United States, 20 CIT 393, 394 (1996); Citrus World, Inc. v. United States, 21 CIT

1078, 1078 (1997), appeal dismissed, 185 F.3d 878 (Fed.Cir. 1998); Napp Systems, Inc. v. United

States, 22 CIT _, _, Slip Op. 98-163, p. 3 (Dec. 14, 1998):

... [A] party plaintiff has a primary and independ-ent obligation to prosecute any
action brought by it -- from the moment of commencement to the moment of find
resolution. That primary responsbility never shifts to anyone dse and entails the timely
taking of dl steps necessary for its fulfillment.
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\Y;
In sum, while the plaintiffs have persuaded this court to grant declaratory relief, they
have not borne their burden with regard to any of the other relief for which they pray. Find judgment

will enter accordingly.

Dat ed: New Yor k, New YorKk
July 19, 2000

Judge



JUDGMENT

UNITED STATES COURT OF INTERNATIONAL TRADE

Thomas J. Aquilino, Jr., Judge

TURTLE ISLAND RESTORATION NETWORK etc. :
etad,

Plantiffs,

V. Court No. 98-09-02818

ROBERT L. MALLETT etc. et d.,

Defendants.

This case having been duly submitted for decison; and the court, after due delibera-

tion, having rendered deci- Sons herein; Now therefore, in conformity with said decisons, it is

ORDERED, ADJUDGED and DECREED that defendants deter- mination(s) to grant
U.S. entry to shrimp or products from shrimp which have been harvested with trawls equipped with
U.S.-compar-able Turtle Excluder Devices in waters of nations not duly cer-tified by the President to
Congress pursuant to Pub. L. No. 101-162, 8609, 103 Stat. 988, 1037-38, 16 U.S.C. 81537 note,

are violative of that gatute on itsface and it is further

ORDERED, ADJUDGED and DECREED that, except as afore-said, plaintiffs prayer

for judgment herein be, and it hereby is, dismissed; and it is further
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ORDERED that Plaintiffs Application for Attorneys Fees, Costs and Expenses be,
and it hereby is, denied.

Dated: New York, New York
July 19, 2000

Judge



