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SKF USA INC. and SKF SVERI GE AB,

Plaintiffs,

v. . Court No. 99-08-00470
UNI TED STATES,

Def endant
THE TORRI NGTON COVPANY,

Def endant - | nt er venor .

Plaintiffs, SKF USA Inc. and SKF Sverige AB (collectively
“SKF”), move pursuant to USCIT R 56.2 for judgment upon the
agency record chall enging various aspects of the United States
Departnent of Commerce, International Trade Adm nistration’s
(“Commrerce”) final determnation, entitledAntifriction Bearings
(O her Than Tapered Roller Bearings) and Parts Thereof From
France, Germany, ltaly, Japan, Ronmamnia, Sweden, and the United
Kingdom Final Results of Antidunping Duty Admnistrative
Revi ews, 64 Fed. Reg. 35,590 (July 1, 1999). Specifically, SKF
contends that Comrerce wunlawfully: (1) conducted a duty
absorption inquiry under 19 U.S.C. 8§ 1675(a)(4) (1994) for the
subject reviews of the applicable antidunping duty orders
covering antifriction bearings from Sweden; (2) determ ned that
it applied a reasonable duty absorption nethodol ogy and that
duty absorption had in fact occurred; and (3) excluded bel ow
cost sales from the profit calculation for constructed val ue
under 19 U. S.C. 8 1677b(e)(2) (1994).

Hel d: SKF's USCIT R 56.2 motion is denied in part and
granted in part. The case is remanded to Commerce to annul all
findi ngs and concl usions made pursuant to the duty absorption
i nquiry conducted for the subject reviews.
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remanded. ]
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Ki pel) for plaintiffs.

Davi d W Ogden, Assistant Attorney Ceneral; David M Cohen,
Director, Comrercial Litigation Branch, Civil Division, United
States Departnent of Justice (Velta A. Ml nbrencis, Assistant
Director); of counsel: John F. Koeppen and David R. Mason,
O fice of the Chief Counsel for Inport Adm nistration, United
St ates Departnent of Commerce, for defendant.

Stewart and Stewart (Terence P. Stewart, Wesley K. Caine,
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OPI NI ON
TSOUCALAS, Senior Judge: Plaintiffs, SKF USA Inc. and SKF
Sverige AB (collectively “SKF”), nmove pursuant to USCIT R. 56.2
for judgnment upon the agency record chall engi ng vari ous aspects
of the United States Departnent of Commerce, International Trade
Adm nistration’s (“Commerce”) final determnation, entitled

Antifriction Bearings (& her Than Tapered Roll er Bearings) and

Parts Thereof From France, Gernmany., Iltaly. Japan. Ronmni a,

Sweden, and the United Kingdom Final Results of Antidunping

Duty Adm nistrative Reviews (“Final Results”), 64 Fed. Reg.

35,590 (July 1, 1999).
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BACKGROUND
This case concerns the ninth admnistrative review of the
outstanding 1989 antidunping duty orders on antifriction
bearings (other than tapered roller bearings) and parts thereof
(“AFBs”) inmported from Sweden for the period of review (“POR’)

covering May 1, 1997 through April 30, 1998. See Final Results,

64 Fed. Reg. at 35,590; Antidunping Duty Orders: Ball Bearings,

Cvlindrical Roller Bearings and Parts Thereof From Sweden, 54

Fed. Reg. 20,907 (May 15, 1989). 1In accordance with 19 C. F. R
8§ 351.213 (1998), Commerce initiated the adm nistrative revi ews

of these orders on June 29, 1998, see lnitiation of Antidunping

and Countervailing Duty Adm ni strative Reviews and Request for

Revocation in Part, 63 Fed. Reg. 35,188, and published the

prelimnary results of the subject reviews on February 23, 1999,

see Antifriction Bearings (& her Than Tapered Roll er Bearings)

and Parts Thereof From France, Germany, ltaly, Japan, Romani a,

Si ngapore, Sweden, and the United Kingdom Prelim nary Results

of Ant i dunpi ng Duty Adm nistrative Revi ews and Parti al

Resci ssion of Adm nistrative Reviews (“Prelininary Results”), 64

Fed. Reg. 8790. Commerce published the Final Results on July 1,

1999. See 64 Fed. Reg. at 35, 590.



Court No. 99-08-00470 Page 4

Since the adm nistrative reviews at issue were initiated
after Decenber 31, 1994, the applicable lawin this case is the
anti dunpi ng statute as anended by the Uruguay Round Agreenents
Act (“URAA”), Pub. L. No. 103-465, 108 Stat. 4809 (1994)

(effective Jan. 1, 1995).

JURI SDI CTI ON
The Court has jurisdiction over this matter pursuant to 19

U.S.C. § 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994).

STANDARD OF REVI EW
In review ng a challenge to Commerce’s final determ nation
in an antidunping adm nistrative review, the Court will uphold
Commerce’s determnation unless it Is “unsupported by
substantial evidence on the record, or otherwise not in
accordance with law.” 19 U S.C. §8 1516a(b)(1)(B)(i) (1994); see

NTN Bearing Corp. of America v. United States, 24 CIT __ , |

104 F. Supp. 2d 110, 115-16 (2000) (detailing Court’s standard

of review for antidunmping proceedi ngs).
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DI SCUSSI ON

Duty Absorption Inquiry

A. Background

Title 19, United States Code, 8 1675(a)(4) (1994) provides
that during an adm nistrative reviewinitiated two or four years
after the “publication” of an antidunping duty order, Comnerce,
if requested by a donestic interested party, “shall detern ne
whet her antidunping duties have been absorbed by a foreign
producer or exporter subject to the order if the subject
merchandise is sold in the United States through an i nporter who
is affiliated with such foreign producer or exporter.” Section
1675(a) (4) further provides that Comerce shall notify the
| nternational Trade Comm ssion (“ITC") of its findings regarding
such duty absorption for the ITC to consider in conducting a
five-year (“sunset”) review under 19 U.S.C. § 1675(c), and the
| TC will take such findings into account in determ ning whet her
material injury is likely to continue or recur if an order were

revoked under § 1675(c). See 19 U.S.C. § 1675a(a)(1)(D) (1994).

On May 29, 1998 and July 29, 1998, Torrington requested t hat
Comrerce conduct a duty absorption inquiry pursuant to 8
1675(a)(4) with respect to various respondents, including SKF,

to ascertai n whet her anti dunpi ng duti es had been absorbed during
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the ninth POR. See Final Results, 64 Fed. Reg. at 35, 600.

In the Final Results, Commerce determ ned that duty

absorption had in fact occurred for the ninth review. See id.
at 35,591, 35,600-02. 1In asserting authority to conduct a duty
absorption inquiry under 8 1675(a)(4), Conmmerce first expl ai ned
that for “transition orders” as defined in 8 1675(c)(6)(C) (that

is, antidunmping duty orders, inter alia, deemed issued on

January 1, 1995), regulation 19 C.F.R 8 351.213(j) provides
t hat Commerce will nmake a duty absorption inquiry, if requested,
for any antidunping adm nistrative review initiated in 1996 or
1998. Commerce concluded that (1) because the antidunping duty
orders on the AFBs in this case have been in effect since 1989,
the orders are transition orders pursuant to 8 1675(c)(6)(C),
and (2) since this review was initiated in 1998 and a request
was made, it had the authority to make a duty absorption inquiry

for the ninth POR. See id.

B. Contentions of the Parties

SKF contends that Commerce |acked authority under 8§
1675(a)(4) to conduct a duty absorption inquiry for the ninth
POR of the outstanding 1989 anti dunpi ng duty orders. ee SKF' s

Br. Supp. Mdit. J. Agency R at 2, 9-16 (“SKF's Br.”); SKF's
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Reply Br. at 2-30. 1In the alternative, SKF asserts that even if
Comrerce possessed the authority to conduct such an inquiry,
Comrerce’s nethodol ogy for determ ning duty absorption was
contrary to |l aw and, accordingly, the case should be remanded to
Comrerce to reconsider its nmethodol ogy. See SKF's Br. at 3, 16-

35; SKF's Reply Br. at 31-42.

Comrerce argues that it: (1) properly construed subsections
(a)(4) and (c) of 8 1675 as authorizing it to make a duty
absorption inquiry for antidunping duty orders that were issued
and published prior to January 1, 1995; and (2) devised and
applied a reasonable nethodology for determ ning duty
absorption. See Def.’s Mem in Opp’'nto Pls.” Mdt. J. Agency R
at 2, 5-24 (“Def’'s Br.”). Al so, Commerce asserts that no
statutory provision or |egislative history specifically provides
that Comerce is “precluded” from conducting a duty absorption
inquiry with respect to nerchandi se covered by a transition

or der. See id. at 2.

The Torrington Conpany (“Torrington”) generally agrees with
Commerce’ s contentions. See Torrington’s Resp. to Pls.’” Mt. J.
Agency R. at 2-4, 7-41 (“Torrington’s Resp.”). In addition,

Torrington asserts that Comrerce has the “inherent” authority,
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aside from8 1675(a)(4), to conduct a duty absorption inquiry in

any adm nistrative review. See id. at 3, 30-37.

C. Anal ysi s

In SKF USA Inc. v. United States, 24 CIT __, 94 F. Supp. 2d

1351 (2000), this Court determned that Commerce | acked
statutory authority wunder 8 1675(a)(4) to conduct a duty
absorption inquiry for antidunping duty orders issued prior to
the January 1, 1995 effective date of the URAA. See id. at __,
94 F. Supp. 2d at 1357-59. The Court noted that Congress
expressly prescribed in the URAA that 8§ 1675(a)(4) “must be
applied prospectively on or after January 1, 1995 for 19 U. S. C

8 1675 reviews.” |d. at 1359 (citing URAA's § 291).

Because Commerce’ s duty absorption inquiry, its nmethodol ogy
and the parties’ argunments at issue in this case are practically
identical to those presented in SKE USA, the Court adheres to
its reasoning in SKF USA. Mor eover, contrary to Torrington's
assertion, the Court finds that Commerce does not have the
“inherent” authority to conduct a duty absorption inquiry in any
adm ni strative review. Rather, the statutory scheme, as noted,
clearly provides that the inquiry nust occur in the second or

fourth admnistrative review after the publication of the
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anti dunpi ng duty order, not in any other review, and upon the
request of a donestic interested party. Accordingly, the Court
finds that Comrerce did not have statutory or inherent authority
to undertake a duty absorption investigation for the outstanding

1989 antidunping duty orders in dispute here.

1. Profit Calculation for Constructed Val ue

A. Backgr ound

For this POR, Commerce used constructed value (“CV’) as the
basis for normal value (“NV’) “when there were no usable sales

of the foreign |ike product in the conparison narket.”

Prelimnary Results, 64 Fed. Reg. at 8795. Commerce cal cul at ed
the profit conponent of CV using the statutorily preferred
met hodol ogy of 19 U . S.C. 8§ 1677b(e)(2)(A) (1994). See Final
Results, 64 Fed. Reg. at 35,611. Specifically, in calculating
CV, the statutorily preferred nethod is to cal culate an anmount
for profit based on “the actual anounts incurred and realized by
the specific exporter or producer being examned in the
investigation or review. . . in connection with the production
and sale of a foreign like product [made] in the ordinary course
of trade, for consunption in the foreign country.” 19 U S.C. 8§

1677b(e) (2) (A).
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I n applying the preferred methodology for calculating CV
profit, Comrerce determ ned that “an aggregate cal cul ation that
enconpasses all foreign |ike products under consideration for
normal value represents a reasonable interpretation of [8§
1677b(e) (2)(A)]” and “the use of [such] aggregate data results
in a reasonabl e and practical neasure of profit that [Conmerce]
can apply consistently where there are sales of the foreign |like
product in the ordinary course of trade.” Id. Also, in
cal culating CV profit under 8 1677b(e)(2)(A), Commerce excluded
bel ow-cost sales from the calculation which it disregarded in
the determ nation of NV pursuant to 19 U S. C. 8§ 1677b(b) (1)

(1994). See id. at 35,612.

B. Contentions of the Parties

SKF contends that Commerce’s wuse of aggregate data
enconpassing all foreign |ike products under consideration for
NV in calculating CV profit is contrary to 8 1677b(e)(2)(A).
See SKF's Br. at 36-59. Instead, SKF clainms that Commerce
should have relied on the alternative nethodology of §
1677b(e)(2)(B)(i), which provides a CV profit calculation that
is simlar to the one Conmerce used, but does not limt the

calculation to sales made in the ordinary course of trade, that
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is, belowcost sales are not excluded fromthe cal cul ati on. See
i1d. at 36, 58-59. SKF al so asserts that if Conmerce’s excl usion
of belowcost sales from the nunerator of the CV profit
cal culation is | awful, Conmerce shoul d nonet hel ess i nclude such
sales in the denom nator of the calculation to tenper bias which
is inherent in the Commerce’s dunping margin cal cul ati ons. See

id. at 4, 54-57.

Comrerce responds that it properly calculated CV profit
pursuant to 8§ 1677b(e)(2)(A) based on aggregate profit data of
all foreign |ike products under consideration for NV. See
Def.’s Br. at 2-3, 27-47. Consequently, Comrerce nmi ntains that
since it properly calculated CV profit under subparagraph (A)
rather than (B) of 8 1677b(e)(2), it correctly excluded bel ow
cost sales fromthe CV profit calculation. See id. at 3, 38-40.
Torrington agrees with Comrerce’ s nmet hodol ogy for cal cul ati ng CV

profit. See Torrington's Resp. at 4-5, 41-47.

C. Anal ysi s

In RHP_Bearings Ltd. v. United States, 23 CIT __, 83 F.

Supp. 2d 1322 (1999), this Court upheld Commerce’'s CV profit
met hodol ogy of using aggregate data of all foreign |ike products

under consideration for NV as being consistent wth the
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anti dunping statute. See id. at __ , 83 F. Supp. 2d at 1336.
Since Commerce’s CV profit methodol ogy and SKF' s argunents at
issue in this case are practically identical to those presented

in RHP Bearings, the Court adheres to its reasoning in RHP

Bearings. The Court, therefore, finds that Commerce’s CV profit

met hodol ogy is in accordance with | aw.

Mor eover, since (1) 8 1677b(e)(2)(A) requires Conmerce to
use the actual anount for profit in connection with the
production and sale of a foreign like product in the ordinary
course of trade, and (2) 19 U S.C. § 1677(15) (1994) provides
t hat bel owcost sales disregarded under 8§ 1677b(b)(1l) are
considered to be outside the ordinary course of trade, the Court
finds that Commerce properly excluded bel owcost sales fromthe

CV profit cal cul ation.
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CONCLUSI ON
For the foregoing reasons, the case is remanded to Conmmerce
to annul all findings and concl usi ons made pursuant to the duty
absorption inquiries conducted for the subject reviews.
Commerce’s final determnation is affirmed in all other

respects.

NI CHOLAS TSOUCALAS
SENI OR JUDGE

Dat ed: August 23, 2000
New Yor k, New York



