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OPI NI ON

RESTANI, Judge: This nmatter is before the court on
defendant’s notion to dismss for failure to state a claimand on
plaintiff’s notion for partial summary judgnent. For purposes of
the notions, the court accepts as true plaintiff’s allegations
that it shipped floating, drilling and production platfornms from
the port of Corpus Christi, Texas, to a |location on the Quter

Conti nental Shelf (“OCS’); that the shipping was by way of
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attachnent to a tug boat; and that it paid Harbor Mintenance Tax

(“HMIr”) on the platfornms. See Gould, Inc. v. United States, 935

F.2d 1271, 1274 (Fed. Cir. 1991). Plaintiff seeks refund of the
HMI. The court has jurisdiction pursuant to 28 U.S.C. § 1581(i)
(1994).

Plaintiff presents three bases for refund in its notion.?
One, it alleges that shipnents to the OCS are exports and the HMI

on exports has been decl ared unconstitutional in United States v.

U.S. Shoe Corp., 523 U. S. 360 (1998). Two, pursuant to 26 U S. C

8 4461 et seq. (1994), the HMI is inposed on comrercial cargo

“| oaded on” conmercial vessels and plaintiff alleges that the

pl atforns are not conmercial cargo, nor is towing by a tugboat a
“l oading on.” Three, Custons regulation 19 C F. R § 24.24(e)
(1999) inposes HMI |liability on donestic shipnent only between
ports and the OCS is admttedly not a port.

The court rejects all three theories.

HMI on shipnents to the OCS is not prohibited by the
Constitution.

The parties have cited a nunber of statutory provisions

whi ch i nclude or do not include the OCS within the definition of

1 Oher bases for plaintiff's refund claimalleged in the
conplaint were rejected in previous test litigation. Plaintiff
agrees to be bound by the final resolution of those cases. Thus,
this dispute is limted to the three theories discussed herein.
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United States for one or another purpose. These statutes are
| argely irrelevant to the issue of what is an “export” for
pur poses of the Export Clause of the Constitution.? Statutes
cannot change the nmeani ng of the Constitution.
The Export C ause was adopted to serve the broad purpose of

“forbid[ding] federal taxation of exports.” IBM Corp. v. United

States, 59 F.3d 1234, 1239 (Fed. G r. 1995) (quoting Dep’'t of

Revenue v. Ass’'n of Washi ngton Stevedoring Cos., 435 U S. 734,

758 (1978)), aff’'d, 517 U. S. 843 (1996).°* The Suprenme Court in
IBM noted that “the Export Clause . . . specifically prohibits
Congress fromregulating international commerce through export
taxes, disallows any attenpt to raise federal revenue from
exports, and has no direct effect on the way the States treat

I mports and exports.” 517 U S. at 859 (enphasis added). Thus,

the clause refers only to international comerce. See Florida

Sugar Mktg. and Terminal Ass’'n, Inc. v. United States, 220 F.3d

1331, 1335-37 (Fed. G r. 2000)(finding Export C ause does not bar

2 Art. I, 89, cl. 5 of the Constitution states: “[N o Tax
or Duty shall be laid on Articles exported fromany State.”

% The Framers sought to "alleviate the fear of northern
repression through taxation of southern exports . . by
conpl etely denying to Congress the power to tax exports at al
Carnival Cruise Lines, Inc. v. United States, 200 F.3d 1361, 1364
(Fed. Cr.) (quoting IBM 517 U S. at 861), cert. deni ed, 120 S.
Ct. 2741 (2000).
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tax on interstate shipnents), petition for cert. filed, 69

US LW 3298 (U S Cct 25, 2000) (No. 00-660).

Shi pments to the OCS invol ve no comrerce with foreign
countries. An “export” for purposes of the Export C ause “nust
necessarily originate fromone jurisdiction and termnate in
another jurisdiction.” 1d. at 1338. *“[T]he destination of the
shi pent must be outside the jurisdiction of the federal
governnent . . . ."%1d. Shipnents to the OCS are not “exports”
in the Export O ause sense of the word. They are not “shipnents
to foreign countries.” 1d. at 1337. Thus, HMI on such shipnents

to the OCS is not unconstitutional.

1. The HMI Act provides for HMI on shipnents froma
donestic port to the OCS.

26 U.S.C. § 4461 reads as foll ows:

(a) General rule.
There is hereby inposed a tax on any port use.

(b) Armount of tax.
The amount of the tax inposed by subsection (a) on

any port use shall be an anmount equal to 0.125 percent
of the value of the commercial cargo invol ved.

(c) Liability and tinme of inposition of tax.

(1) Liability.

4 The OCS is subject to the U S. Constitution and all |aws
of the United States. 43 U.S.C. 8§ 1333(a)(1). Thus, whether or
not it is part of the United States, the OCS is not beyond its
jurisdiction for these purposes.
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The tax inposed by subsection (a) shall be paid
by —
(A) in the case of cargo entering the United
States, the inporter,
(B) in the case of cargo to be exported from
the United States, the exporter, or
(© in any other case, the shipper.

(2) Time of inposition.
Except as provided by regul ations, the tax
i nposed by subsection (a) shall be inposed —
(A) in the case of cargo to be exported from
the United States, at the tine of | oading,

and
(B) in any other case, at the tine of
unl oadi ng.

26 U.S.C. § 4462(a) reads in relevant part:

(1) Port use.
The term “port use” nmeans —
(A) the loading of comrercial cargo on, or
(B) the unl oading of comrercial cargo from

a comercial vessel at a port.

* * %

(3) Commercial cargo.

(A In general.

The term “commerci al cargo” neans any
cargo transported on a commercial vessel,
i ncl udi ng passengers transported for
conpensation or hire.

* * %

(4) Commercial vessel

(A) In general.
The term “comrerci al vessel” neans any
vessel used -
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(i) in transporting cargo by water for
conpensation or hire, or
(ii) in transporting cargo by water
in the business of the owner,
| essee, or operator of the vessel.

* * *

It is clear fromthese provisions that Congress intended to
tax for general port use by neans of a tax on commercial cargo.

BMVMgg. Corp. v. United States, 69 F. Supp.2d 1355, 1358 (Ct.

Int’l Trade 1999) (citing Texport QI Co. v. United States, 185

F.3d 1291, 1297 (Fed. Cir. 1999)). See also Citgo Petrol eum Corp.

v. United States, 104 F. Supp.2d 106, 108 (Ct. Int’| Trade 2000).
The parties agree that the port of Corpus Christi was used to
ship the platforns to the OCS. Under the terns of the statute,
“commercial cargo” is broadly defined as anything (with
exceptions not applicable here) transported on a commerci al
vessel. Cearly a tug boat was hired to transport the pl atforns.
For these purposes it is a coomercial vessel. Plaintiff’s
statutory theory rests on the argunent that the platforns were
not “on” the tugboat, but were beside it, and therefore there is
no covered “port use.” That is, the cargo was not | oaded or
transported “on” a comrercial vessel, as required by 26 U S. C

8§ 4462.

The court will not rest the issue of applicability of the
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tax on a narrow definition of a statutorily undefined
preposition, which in common usage has a broad neaning.?®
Plaintiff cannot argue seriously that cargo “inside” a vessel is

not to be taxed. In context, “next to,” “beside,” “behind” my
be equivalent to “on,” just as nuch as “inside” is. Wat
Congress intended was to tax cargo transported by neans of a
comercial vessel froma port of the United States. There is no
i ndi cation that Congress neant any distinction based on the
physi cal nmeans of connecting the cargo to the vessel, i.e.,
gravity versus a cabl e.

Further, the fact that the tax is inposed at the tine of
unl oadi ng under 26 U.S.C. § 4461(c)(2)(B) proves nothing. The
statute does not provide that the cargo nust be unl oaded at a
port, or include any other details about the unloading. The tug
boat gave up its cargo at the OCS. Under § 4461(c)(2)(B), at
that time the tax was inposed. Congress intended to prevent
doubl e taxation at tine of |oading and unl oadi ng where donestic

ports are at both ends of the shipping transaction. See 26 U S. C

8 4462(g)(1) (“Only 1 tax shall be inposed . . . with respect to

® See Black’'s Law Dictionary 1088 (6th ed. 1990):

On. Upon; as soon as; near to; along; along side of;
adj acent to; contiguous to; at the tinme of; follow ng
upon; in; during; at or in contact with upper surface
of a thing.
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t he | oadi ng on and unl oading from or the unloading fromand the
| oadi ng on, the sane vessel of the sane cargo.”).® Secti on
4461(c) (2)(B) does not prevent taxation where only one donestic

port is involved.

[11. Custons Regul ations do not exenpt shipnents to the
OCS fromthe HMI

Custonmrs HMI' Regul ations at tinmes nmuddl e what appears cl ear
fromthe statute. 19 CF. R § 24.24(a) reads:

Fee. Commercial cargo | oaded on or unloaded froma
commercial vessel is subject to a port use fee of 0.125
percent (.00125) of its value if the | oading or
unl oadi ng occurs at a port within the definition of
this section, unless exenpt under paragraph (c) of this
section or one of the special rules in paragraph (d) of
this section is applicable. (enphasis added)

This reflects the statutory provisions, as does nuch of the
remai nder of the regulation. Unfortunately, when it cane tine to
provide the specifics of collection with respect to donestic
vessel novenents in § 24.24(e), Custons did not followthe
statutory | anguage. Rather, it added the |anguage “to be
transported between ports in the US” 19 CF. R 8§

24.24(e)(1) (i) (2000). If read to exenpt these shipnents from

® See also S. Rep. No. 99-228, at 9-10 (1986), reprinted in
1986 U.S.C.C. AN 6639, 6714 (“Only one port use charge is to be
i nposed with respect to the transportation of the sane cargo on
the sane vessel. Also, the port use charge is to be inposed only
once where the sane cargo is | oaded and rel oaded at the sane
port.”).
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liability, this language conflicts with the broad liability

provi ded by the statute. Wen subsection (e) is read with the
remai nder of 8 24.24, including subdivision (a), the regulation
beconmes anbi guous. That is, one does not know if the regul atory
drafters did not consider shipnents to the OSC “donestic”

shi pments, if the provision nerely was to clarify the tine for
collection of duties where two port uses were involved w thout
sayi ng anyt hi ng about one port uses, or if there was sone ot her
intention. As the statute is clear in this regard, the anbi guous
regul atory provision does not control.

Accordingly, this action is dismssed.

Jane A. Rest ani
Judge

Dat ed: New York, New York

This 28th day of Decenber, 2000.



