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King & Spalding (Joseph W Dorn and Duane W Layton) for
i nt ervenor -def endant Texaco |nc.
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and Robert F. Seely) for intervenor-defendant BP Anpco.

AQUI LI NO, Judge: On Novenber 27, 2000, this court, in
denyi ng defendant's notion(s) for |eave to appeal fromits inter-
| ocutory order of remand to the International Trade Adm nistration,
U S. Departnent of Commerce ("ITA"), per slip opinion 00-158, was

unabl e to concl ude that the defendant [wa]s attenpting to

proceed in good faith as opposed to in further delay of

final determ nation of plaintiff's prayer for relief if

not in contenpt.
24 T __, _, 122 F.Supp.2d 1375, 1381. |Indeed, on August 3,
2001, the defendant served and filed a Second Mdtion for Extension
of Time in which The Departnent of Conmerce May Respond to the
Court's Order of Septenber 19, 2000, appended to which is an order
of the U.S. Court of Appeals for the Federal Circuit dated July 31,
2001 and holding that the attenpted appeal and concom tant notion

for a stay of this court's order by the defendant, as well as by

intervenor foreign and nmultinational oil conpanies, was basel ess.

The interlocutory order in question issued pursuant to
slip opinion 00-120, 24 CdT , 116 F. Supp.2d 1324 (2000),
famliarity with which is presuned herein. |t stated:

This case is hereby remanded to Comrerce for
cont enpl ati on of commencenent of a prelimnary i nvesti ga-
tion by its ITA (and referral for such an investigation
by the [International Trade Comm ssion] ITC) in accord-
ance with law. . .. The defendant nay have 60 days from
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the date hereof for this purpose. To the extent, in the
exercise of its sound discretion during that tinme, the
agency determnes to reconsider its analysis of any of
the threshold issues raised by the petition, including
the nature of SDO s donestic product vis-a-vis that of
ot her donestic producers and support for, and opposition
to, the petition on the part of donestic producers and
wor kers, the | TA may call upon the interested parties to
suppl ement the record, and al so upon the U. S. Departnents
of Labor and of Energy for relevant, publicly-available
data not yet part of the record. |If the stated opposi-
tion of the APl Ad Hoc Free Trade Commttee is stil
sought to be taken into account, the agency is hereby
directed to consider the facts and circunstances of the
busi ness of each Conmittee conpany, standing on its own,
including nost necessarily that particular conpany's
i mports of crude petroleumoil fromlraqg, Mxico, Saudi
Arabi a or Venezuel a.

If the result of this remand is not initiation of
prelimnary investigation(s) by the ITA (and the 1TC),
the witten reasons therefor are to be filed with the
court on or before the close of the aforesaid 60-day
peri od, whereupon the parties hereto nmay have 30 days to
serve and file comrents thereon, with any replies thereto
due within 15 days thereafter.

24 CIT at , 116 F.Supp. at 1343. In other words, the initia
deadl i ne set by slip opinion 00-120 was Novenber 20, 2000.

The defendant did not conply with the foregoing order,
nor has it yet done so. Rather, its current notion (for further
delay -- until August 10, 2001), represents that,

[a]t this time, an extension . . . is warranted to all ow
t he current Assistant Secretary for Inport Adm nistration
an opportunity to adequately and faithfully respond to
the Court's remand order. During the original 60-day
period in which the Court instructed Comrerce to conduct
its remand, that agency's staff undertook the analysis
contenplated in this Court's opinion and order. However,
the current Assistant Secretary was only nominated in
February 2001 and confirnmed in May 2001. Thus, he has
not had an opportunity toreviewthis Court's opinion and
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the staff's analysis in order to nmake an appropriate
determ nation. A brief extension of tinme of seven days
woul d all ow the Assistant Secretary sufficient time to
render a reasoned and thoughtful decision.

If this representation genuinely reflects a change in the
adm nistering authority within the meani ng of the Trade Agreenents
Act of 1979, as anended, in the aftermath of the 2000 presidential
el ection, defendant's notion can be granted. However, neither this
notion, nor anything else on the record of this case to date
di spel s the above-quoted inability of the court to conclude that
t he def endant has not been dil atory and cont enptuous. |Indeed, this
court has long warned the I TA and its counsel that they are not at

liberty to ignore a remand order, "whether or not subject to

further judicial review." Smth Corona Corp. v. United States, 13

CIT 96, 100, 706 F. Supp. 908, 912 (1989), aff'd in pertinent part,

915 F. 2d 683 (Fed. G r. 1990).

Ergo, while the defendant nmay have until the close of
busi ness on Friday, August 10, 2001, within which to respond to the
above- quot ed, outstanding order of the court dated Septenber 20,
2000%, the defendant is also hereby directed to appear before the
undersigned in courtroom3 at 11 a.m on that day to show cause, if
there be any, why it should not be formally cited and sancti oned

for contenpt of court, commencing on or about Novenber 20, 2000.

! The amount of tine for coments on whatever the defendant
deigns to submt, and for replies thereto, shall remain as set
forth in that order.
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The Cerk forthwith shall enter on the docket this
menor andum and order and notify all parties to this case thereof
before the cl ose of business today.

It is so ordered.

Dat ed: New York, New York
August 6, 2001

Judge
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Save Donestic Gl, Inc. v. United States
Court No. 99-09-00558

"Septenber 20," in the third line of the second full

par agr aph on page 4 should be Septenber 19,

Dat ed: New York, New York
August 7, 2001



