IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
--------------------------------------------- x
:
In re
:
:
CITY OF DETROIT, MICHIGAN, :
:
Debtor.
:
:
x

Chapter 9
Case No. 13-53846
Hon. Steven W. Rhodes

BRIEF IN SUPPORT OF DEBTOR’S OBJECTION TO THE AMENDED
MOTION OF CREDITOR DEBORAH RYAN, AN INTERESTED PARTY,
FOR RELIEF FROM THIS COURT’S ORDER STAYING PROCEEDINGS1
The Stay Relief Motion [Dkt. No. 819] is one of several motions for relief
from the Automatic Stay filed shortly after the commencement of this chapter 9
case by parties seeking to avoid the consequences of the bankruptcy filing on
pending litigation. The requested relief would undermine the breathing spell
afforded to the City and can only be granted upon a demonstration of sufficient
cause and where the scope of the requested relief is appropriate. The Plaintiff in
this action fails to identify any basis to distinguish her case and afford her the
requested right to proceed as if the bankruptcy had not occurred.

1

Capitalized terms not otherwise defined in this Brief in Opposition have the
meanings given to them in the Debtor’s Objection to the Amended Motion of
Creditor Deborah Ryan, an Interested Party, for Relief from this Court’s Order
Staying Proceedings, filed contemporaneously.
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The Plaintiff claims that cause exists to set aside the Automatic Stay because
doing so will promote judicial economy. Stay Relief Brief at 17. Beyond
Plaintiff’s brief discussion of judicial economy, the Plaintiff does not otherwise
address the requisite factors to establish cause, as interpreted by courts in this
circuit. The Plaintiff instead requests that the Court allow her to liquidate her
unsecured prepetition claim wholly outside the ordinary course prescribed for
unsecured creditors under the chapter 9 claims resolution process. No such relief
– effectively to be exempted from the entire chapter 9 process – is warranted.
Asserting a novel theory, Plaintiff also argues that the Automatic Stay
violates her federal constitutional rights under the Fifth and Fourteenth
Amendments to the United States Constitution. Stay Relief Brief at 10. Finally,
the Plaintiff claims that the Automatic Stay should not apply to the Individual
Detroit Defendants because they are not “officials” within the meaning of Chapter
9 of the Bankruptcy Code and because both are being sued in their individual
capacities and not in their roles as officers of the City of Detroit. Stay Relief Brief
at 16. Plaintiff is incorrect in all respects, and her Motion should be denied.
As of the Petition Date, approximately 700 lawsuits were pending against
the City. See Creditor List at Schedule G. Absent the enforcement of the
Automatic Stay, the City would be spending its already limited resources
defending these cases rather than focusing its efforts and resources on its

2
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restructuring. Allowing this Litigation, or any of the other routine litigation
pending against the City, to proceed ad hoc outside the claims resolution process
undermines one of the most fundamental protections afforded to the City as a
chapter 9 debtor. This result is not changed because the Plaintiff’s claim allegedly
arises under a theory that implicates federal constitutional due process rights.2
Plaintiff’s claim is still simply a prepetition unsecured claim that would, if
successful, merely give rise to an unsecured claim that will be dealt with in the
same manner as other similarly situated claimants. Consequently, the Plaintiff has
not provided a basis to proceed outside of the normal claims resolution process
established under the Bankruptcy Code and should not be afforded relief from the
Automatic Stay.3
ARGUMENT
A.

Cause under 11 U.S.C. § 362
Section 362(a) of the Bankruptcy Code provides in relevant part that:
a petition filed under . . . this title . . . operates as a stay, applicable to
all entities, of . . . the commencement or continuation . . . of a judicial,

2

Plaintiff’s claim is apparently based upon a “state created danger” theory of
liability under which Plaintiff claims the Detroit Defendants took actions which
increased the risk and the danger of serious injury and death to the decedent. Stay
Relief Brief at 3.
3

The City objects to the form of Proposed Order (Exhibit 1 to the Stay Relief
Motion). It does not reflect the requested relief and would permit not only
adjudication of claims in the District Court but post-judgment collection and other
enforcement actions, as well as the pursuit of other claims outside the Litigation.

3
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administrative, or other action or proceeding against the debtor that
was or could have been commenced before the commencement of the
case under this title, or to recover a claim against the debtor that arose
before the commencement of the case . . . .

11 U.S.C. § 362(a). The Automatic Stay “is one of the fundamental debtor
protections provided by the bankruptcy laws. It gives the debtor a breathing spell
from his creditors. It stops all collection efforts, all harassment, and all foreclosure
actions.” Javens v. City of Hazel Park (In re Javens), 107 F.3d 359, 363 (6th Cir.
1997) (quoting H.R. REP. NO. 95-595, at 340 (1978), reprinted in 1978
U.S.C.C.A.N. 5787, 6296).
Section 362(d) of the Bankruptcy Code authorizes a bankruptcy court to
grant relief from the Automatic Stay in limited circumstances. See 11 U.S.C. §
362(d). In particular, section 362(d)(1) of the Bankruptcy Code provides that a
party in interest may obtain relief from the Automatic Stay “for cause, including
the lack of adequate protection of an interest in property of such party in interest.”
11 U.S.C. §362(d)(1).
“The Bankruptcy Code does not define ‘cause’ as used in [section]
362(d)(1). Therefore, under [section] 362(d), ‘courts must determine whether
discretionary relief is appropriate on a case by case basis.’” Chrysler LLC v.
Plastech Engineered Prods., Inc. (In re Plastech Engineered Prods., Inc.), 382
B.R. 90, 106 (Bankr. E.D. Mich. 2008) (quoting Laguna Assocs. L.P. v. Aetna

4
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Casualty & Surety Co. (In re Laguna Assocs. L.P.), 30 F.3d 734, 737 (6th Cir.
1994)). The determination of whether to grant relief from the Automatic Stay
“resides within the sound discretion of the Bankruptcy Court.” Sandweiss Law
Center, P.C. v. Kozlowski (In re Bunting), No. 12-10472, 2013 WL 153309, at *17
(E.D. Mich. Jan. 15, 2013) (quoting In re Garzoni, 35 F. App'x 179, 181 (6th Cir.
2002)).
To guide the bankruptcy court's exercise of its discretion . . . the Sixth
Circuit identifies five factors for the court to consider: (1) judicial
economy; (2) trial readiness; (3) the resolution of the preliminary
bankruptcy issues; (4) the creditor's chance of success on the merits;
and (5) the cost of defense or other potential burden to the bankruptcy
estate and the impact of the litigation on other creditors.
Bunting, 2013 WL 153309, at *17 (quoting Garzoni, 35 F. App'x at 181) (internal
quotation marks omitted). In determining whether cause exists, however, “the
bankruptcy court should base its decision on the hardships imposed on the parties
with an eye towards the overall goals of the Bankruptcy Code.” Plastech, 382
B.R. at 106 (quoting In re C & S Grain Co., 47 F.3d 233, 238 (7th Cir. 1995)). In
this case, consideration of each of the foregoing factors confirms that cause does
not exist to justify relief from the Automatic Stay to allow the Litigation to
proceed.

5
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1.

Judicial Economy and Resolution of the Preliminary Bankruptcy

Issues
Plaintiff claims that “cause” exists to lift the Automatic Stay in her case
because of (i) the factual and legal complexity of the underlying case, (ii) the
intertwined nature of the claims brought against the Detroit Defendants and the
Canton Defendants, (iii) the fact that the bankruptcy petition was filed after
discovery closed in the Litigation and prior to the adjudication of summary
judgment motions filed by the Detroit Defendants and the Canton Defendants.
Stay Relief Motion at 4-6. Plaintiff asserts that judicial economy is therefore best
served through immediate relief from the Automatic Stay so she may continue the
Litigation in the United States District Court. Plaintiff’s assertions are misplaced
and fail to account for the harm to the City if stay relief is granted at this juncture
of the bankruptcy case. Moreover, Plaintiff’s Motion relies entirely on this single
factor and completely ignores the other enumerated factors which must be
considered by the Court.
As previously stated, the Litigation is one of approximately 700 lawsuits that
existed as of the Petition Date against the City. In fact, this is not the first or only
relief from stay motion filed in this case.4 Judicial economy also requires the
Court to consider the interplay between the current posture of the bankruptcy
4

To date, approximately 11 relief from stay motions have been filed in this
Chapter 9 case and more are expected.
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proceeding and Plaintiff’s status as a pre-petition unsecured creditor of the
bankruptcy estate. In fact, this Chapter 9 proceeding is still in its infancy and
fundamental issues, such as eligibility under Chapter 9, are front and center at this
time. Expending estate assets, judicial resources and significant legal effort
adjudicating and liquidating pre-petition unsecured claims at this point in the case,
prior to resolution of fundamental bankruptcy issues such as eligibility, would not
promote judicial economy.
Even if this Court were to grant Plaintiff’s Motion, and even if she were
successful in the Litigation, her position would not be materially advanced. The
most Plaintiff could obtain is a judgment that the City is liable to her in some
amount, which judgment could not be immediately enforced against the City
because of the Automatic Stay (as stated in footnote 3, the City objects to the form
of the Proposed Order to the extent it suggests otherwise.) For Plaintiff to have
this opportunity for marginal gain, the City would have to divert resources from
advancing its bankruptcy case to defending the Litigation in the District Court. As
this Court is aware, the City’s Chapter 9 case is scheduled to move swiftly. See,
for example, Dkt. No. 280 (setting dates and deadlines). This has two
implications: first, the City cannot at this time afford the distractions of defending
lawsuits unrelated to the bankruptcy process; and second, all creditors of the City

7
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are best served by allowing the City to focus its legal efforts on the Chapter 9
proceeding in order to expedite resolution of all claims, not just Plaintiff’s.
A primary purpose of bankruptcy is the centralization of claims against the
debtor for determination by the bankruptcy court through the claims allowance
process. See In re Hermoyian, 435 B.R. 456, 464 (Bankr. E.D. Mich. 2010)
(stating that an underlying policy of the Bankruptcy Code is the provision of a
centralized forum for claims resolution and orderly distribution of assets). But
since a centralized claims resolution process has not been established in this case,
the question to consider is why, in light of the hardships imposed on the City and
the overall goals of the Bankruptcy Code, Plaintiff’s claims should be immediately
adjudicated and her claims immediately liquidated. 5 In light of the other factors
addressed in these papers, cause does not exist to lift the Automatic Stay so that the
Plaintiff’s claims can be adjudicated and liquidated immediately.
2.

Trial Readiness

Plaintiff’s case is not ready for trial and considerable time and effort, (time
and effort the City cannot afford at this point in the Chapter 9 proceeding), will be
needed prior to trial. Discovery is closed and the Detroit Defendants and the

5

Adjudicating or liquidating any pre-petition unsecured claims prior to resolving
the eligibility issue and establishing a claims resolution process would be to place
the proverbial “cart before the horse.”
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Canton Defendants have each filed Motions for Summary Judgment. However,
responses to the Motions for Summary Judgment have not been filed and hearings
on the same have not been held. The relief requested in the Motion is, at a
minimum, premature in this early stage of the bankruptcy when the City’s
resources are stretched already. Simply stated, cause does not exist to interrupt the
City’s “breathing spell” at this critical time in the bankruptcy so that one prepetition creditor’s claim can be liquidated.
3.

The Creditor's Likelihood of Success on the Merits

For all the reasons set forth in the Motion for Summary Judgment filed by
the Detroit Defendants, attached (without exhibits) as Exhibit A (“SJ Motion”),
the Plaintiff will not succeed on the merits. Plaintiff’s claims for gross negligence
against the Individual Detroit Defendants are subject to governmental immunity.
SJ Motion at 6-8. Plaintiff’s claims under the “State Created Danger” rule and her
claims of an equal protection violation against the Detroit Defendants should be
dismissed due to a lack of a genuine issue of material fact. SJ Motion at 9-15.
Likewise, Plaintiff’s claims under 42 U.S.C. § 1983 against the City of Detroit
should be dismissed due to a lack of a genuine issue of material fact. SJ Motion at
17-20. Finally, Plaintiff’s federal civil rights claims against the Individual Detroit
Defendants are likewise barred by the doctrine of qualified immunity. SJ Motion
at 13-17. Accordingly, the Plaintiff is unlikely to succeed on the merits and

9
13-53846-swr

Doc 1029

Filed 09/25/13

Entered 09/25/13 19:00:40

Page 9 of 17

therefore “cause” does not exist to grant relief from stay as requested in the
Motion.
4.
The Cost of Defense or Other Potential Burden to the Bankruptcy
Estate and the Impact of the Litigation on Other Creditors
The Plaintiff has not demonstrated that she will be prejudiced by the
continuation of the Automatic Stay with respect to the Litigation. The Automatic
Stay benefits the creditor body at large by ensuring their equal treatment and by
preventing a race to the courthouse. See H.R. REP. NO. 95-595, at 340 (1977)
(“The automatic stay also provides creditor protection. Without it, certain creditors
would be able to pursue their own remedies against the debtor's property. Those
who acted first would obtain payment of the claims in preference to and to the
detriment of other creditors.”). The Plaintiff is not subject to any particularized
harm that distinguishes her claims from the many others asserted against the City,
and there is no justification to give her claims preferential treatment.
In contrast, requiring the City to continue to defend the Litigation would
distract the City from its efforts to restructure, diverting its limited resources at a
time when it is both working to negotiate and deliver a plan of adjustment quickly
and is engaged in a substantial amount of discovery and litigation (all on an
expedited timeframe) arising in the bankruptcy case itself. The City does not need
further impediments to its restructuring efforts.
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In short, allowing the Litigation to proceed would undermine the protections
of the Automatic Stay and interfere with the City's efforts to restructure. The City
sought relief under chapter 9 in part to obtain the “breathing spell” afforded by the
Automatic Stay and the consequent protection from its creditors while it
restructures its affairs and prepares a plan of adjustment. The City's finances
would be further depleted and its personnel distracted from their mission to operate
the City and restructure its affairs if it were denied this basic protection of chapter 9
and forced to defend itself against the Plaintiff and the other essentially identical
similar civil actions in various courts.
B.

Due Process and the Automatic Stay
Plaintiff also argues that the Automatic Stay, as applied to the Litigation,

violates Plaintiff’s Fourteenth and Fifth Amendment right to due process. Plaintiff
expends a great deal of effort arguing the alleged unconstitutionality of the
automatic stay as applied to her, but her arguments miss the point. The Automatic
Stay does not deny Plaintiff her Constitutional rights. Plaintiff’s day in court is not
denied but only delayed until the City and this Court can determine the most
effective approach to dealing with the City’s myriad creditors, including Plaintiff.
See Cont’l Ill. Nat’l Bank & Trust Co. of Chicago v. Chicago, Rock Island & Pac.
Ry. Co., 294 U.S. 648, 680-81 (1935) (holding that a delaying a creditor from
implementing a contract remedy via a stay issued under the Bankruptcy Act did not
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violate the Fifth Amendment’s due process requirement). Indeed, coordinating
Plaintiff’s alleged rights with those of many others is patently different from
depriving Plaintiff of those same rights. In re Singer, 205 B.R. 355, 357 (Bankr.
S.D.N.Y. 1997) (noting that the Second Circuit has held that the automatic stay
does not violate due process) (citation and internal quotation marks omitted);
Kagan v. St. Vincents Catholic Med. Ctrs. of N.Y. (In re St. Vincents Catholic Med.
Ctrs. of N.Y.), 449 B.R. 209, 213-14 (Bankr. S.D.N.Y. 2011) (holding that 11
U.S.C. § 362 does not offend the First, Fifth, Tenth, or Fourteenth Amendments in
stay of state FOIA claim) (“[I]f this claim had any merit, every stay of a judicial
proceeding imposed by a Bankruptcy Court would violate the substantive due
process rights of the litigants in that proceeding. Clearly this is not the law.”).
Indeed, the Second Circuit has determined that the automatic stay helps balance the
rights of many creditors.
The policy considerations underlying [the automatic stay] are
considerable. The automatic stay . . . is designed to prevent a
chaotic and uncontrolled scramble for the debtor’s assets in a
variety of uncoordinated proceedings in different courts. The
stay insures that the debtor’s affairs will be centralized,
initially, in a single forum in order to prevent conflicting
judgments from different courts and in order to harmonize all of
the creditors’ interests with one another.
Fid. Mortg. Invs. v. Camelia Builders, Inc. (In re Fid. Mortg. Invs.), 550 F.2d 47,
55 (2d Cir. 1977) (interpreting Bankruptcy Act). Further, the bankruptcy code and
rules implementing the automatic stay provide a means to ensure that the stay does
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not deprive creditors of their due process rights, including the opportunity to obtain
relief from the stay in this Court if there is sufficient cause to grant relief. Id.
Plaintiff’s argument fails to account for the City’s rights, and, when these
are added into the equation, the balance of harms to the City against the potential
harm to the Plaintiff strongly favors leaving the stay in place at this juncture. The
idea that providing the City with “breathing room” to reorganize somehow denies
Plaintiff her Constitutional rights is simply not true. The Automatic Stay ensures
that the Plaintiff’s rights are not enforced to the detriment of both the City and its
other creditors.
C.

The Individual Defendants and the Automatic Stay
This Court has previously entered an Order which makes the Automatic Stay

applicable to the Individual Detroit Defendants. Dkt. No. 166 (“Stay Extension
Order”). Plaintiff, in her Motion, challenges the Court’s authority to enter the Stay
Extension Order and argues that, with respect to the Individual Detroit Defendants,
the “Court is not explicitly authorized to provide bankruptcy protection to these
persons because they are being sued in their “individual” capacities.” Stay Motion
at 9. Additionally, Plaintiff argues that the Stay Extension Order violates the
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Plaintiff’s Constitutional due process rights. For reasons already explained above6
as well as those set forth below, Plaintiff is wrong on both counts.
Plaintiff’s claims against the Individual Detroit Defendants arise out of
alleged actions (or alleged inactions) of the Individual Detroit Defendants, each in
his or her own capacity as a City of Detroit police officer. Based upon that fact,
and in consideration of the City Municipal Code and the contractual provisions of
the Master Agreement between the City of Detroit and the Detroit Police Officers
Association, the City undertook the defense of the Individual Detroit Defendants in
the Litigation. See Resolution of City Counsel attached as Exhibit B, authorizing
the defense and indemnification as to Inspector Blackmon.7 As a result, the effect
6

Plaintiff’s claims that the stay violates her due process rights have already been
addressed above, and the City’s arguments apply equally vis-à-vis the Individual
Detroit Defendants. Whether addressed to the City or to the Individual Detroit
Defendants, the Plaintiff’s arguments continue to miss the point of the Automatic
Stay.
7

Sgt. Kozloff also petitioned the City Council to have the City defend and
indemnify her under City Municipal Code Section 13-11-1 for her actions as a
Detroit police officer. The City has not located the Council meeting minutes
approving the defense and indemnification but has already appeared on behalf of
Sgt. Kozloff in the Litigation and has undertaken to defend her. Furthermore,
counsel for the Detroit Police Lieutenants and Sergeants Association (“DPLSA”)
and the Detroit Police Command Officers Association (“DPCOA”), Barb Patek,
has informed counsel for the City that DPLSA and DPCOA both believe that the
City is obligated to defend and indemnify Sgt. Kozloff. DPLSA and DPCOA will
file a separate objection, but the threat to the City of indemnification obligations or
an adverse outcome on shared or intertwined issues that may ultimately result in
liability to the City if the Litigation goes forward against Sgt. Kozloff are real
possibilities, and the stay must continue to apply to Sgt. Kozloff, as well.
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on the City of allowing the Litigation to proceed against the Individual Detroit
Defendants is indistinguishable from allowing the litigation to proceed directly
against the City, as all costs associated with the Litigation will be borne by the
City, and the outcome of the Litigation would directly implicate the City and its
assets. This case is a prime example of why entering the Stay Extension Order
was appropriate and well within this Court’s authority. See Am. Imaging Servs.,
Inc. v. Eagle-Picher Indus., Inc. (In re Eagle-Picher Industries, Inc.), 963 F.2d
855, 860 (6th Cir. 1992) (citing A.H. Robins, Inc. v. Piccinin, 788 F.2d 994 (4th Cir.
1986) (noting that in light of indemnity arrangements, irreparable harm would
result in the form of diminished resources available to creditors if claimants were
allowed to proceed with actions against nondebtors, therefore an injunction was
proper).
Moreover, because elements of the claims against the Individual Detroit
Defendants overlap with elements of the Plaintiff’s claims against the City,
extension of the Automatic Stay is appropriate. See Eagle –Picher at 861. (noting
that, where the same issues have been asserted against the debtor and the nondebtor, and where the interests of the debtor and non-debtor are intertwined such
that the debtor must actively participate in the litigation against the non-debtor in
order to protect its interests and avoid risks, an injunction is appropriate.) See also
Hittle v. City of Stockton, Cal., 2012 WL 3886099 (citing In re Family Health
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Servs., Inc., 105 B.R. 937, 942 (C.D.Cal.1989), noting that an “‘identity of
interests’ [between the bankrupt defendant and non-bankrupt codefendants]
provides the special or ‘unusual circumstances’ which justify an order that stays
proceedings against non-debtor parties.”). Finally, in applying the Automatic Stay
to related parties, Courts have held that they should not rule on issues that require
them to consider the possible liability of the debtor in the underlying case. See
Hittle at *1 (citing Lewis, 2009 WL 1260290, at 2) Clearly, in the Litigation, were
the Plaintiff allowed to proceed against the Detroit Defendants, issues involving
the liability of the City will also be subject to adjudication. Therefore, the
Automatic Stay was and is appropriately applied to the Individual Detroit
Defendants.8
WHEREFORE, for the foregoing reasons, the City respectfully requests that
this Court: (a) deny the Motion; and (b) grant such other and further relief to the
City as the Court may deem proper.

8

Although not at issue in the Motion, it is quite possible that the same holds true
with respect to continued litigation against the Canton Defendants, as well. No
doubt, claims and liability issues against the Canton Defendants overlap with
claims and liability issues against the City to some extent.
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Dated: September 25, 2013

Respectfully submitted,

By: /s/Stephen S. LaPlante
Jonathan S. Green (MI P33140)
Stephen S. LaPlante (MI P48063)
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
150 West Jefferson
Suite 2500
Detroit, Michigan 48226
Telephone: (313) 963-6420
Facsimile: (313) 496-7500
green@millercanfield.com
laplante@millercanfield.com
David G. Heiman (OH 0038271)
Heather Lennox (OH 0059649)
JONES DAY
North Point
901 Lakeside Avenue
Cleveland, Ohio 44114
Telephone: (216) 586-3939
Facsimile: (216) 579-0212
dgheiman@jonesday.com
hlennox@jonesday.com
Bruce Bennett (CA 105430)
JONES DAY
555 South Flower Street Fiftieth Floor
Los Angeles, California 90071
Telephone: (213) 243-2382
Facsimile: (213) 243-2539
bbennett@jonesday.com
ATTORNEYS FOR THE CITY OF DETROIT
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EXHIBIT A
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
Deborah Ryan, on behalf of herself
individually and as Personal Representative
of the Estate of Patricia “Katie’ Williams,

Honorable Mark A. Goldsmith
Magistrate Michael Hluchaniak
Case No. 2:11-cv-10900

Plaintiff,
v
City of Detroit, acting through its
agency the Detroit Police Department,
Detroit Police Sergeant Barbara Kozloff,
in her individual capacity, Detroit Police Inspector
(formerly Lieutenant) Dwane Blackmon, in his
individual capacity; Canton Township, Canton Police
Lieutenant Mark Schultz, in his individual capacity;
Canton Police Officer Adam Falk, in his individual
capacity,

Defendants.
______________________________________________________________________________
William H. Goodman (P-14173)
Julie H. Hurwitz (P-34720)
Kathryn Bruner James (P-71374)
1394 East Jefferson Avenue
Detroit, Michigan 48207
(313) 567-6170
bgoodman@goodmanhurwitz.com
Attorneys for plaintiff

Michael M. Muller (P-38070)
2 Woodward Ave., Ste. 500
Detroit, MI 48226
(313) 237-5052
mullm@detroitmi.gov
Attorney for defendants, City of Detroit,
Blackmon and Kozloff
James R. Acho (P-62175)
33900 Schoolcraft
Livonia, MI 48150
(734) 261-2400
jacho@cmda-law.com
Attorney for defendants, Canton Township,
Schultz and Falk

Kathleen J. Kalahar (P-60301)
1394 E. Jefferson Ave.
Detroit, MI 48207
(313) 567-6165
kkalahar@goodmankalahar.com
Co-Counsel for plaintiff

______________________________________________________________________________

K:\DOCS\LIT\mullm\A37000\MOT\MM4467.WPD
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MOTION FOR SUMMARY JUDGMENT ON BEHALF OF
CITY OF DETROIT, DWANE BLACKMON AND BARBARA KOZLOFF
NOW COME defendants, City of Detroit, Dwane Blackmon and Barbara Kozloff, and for
their Motion for Summary Judgment, state as follows:
1. That the instant case arises out of the September 22, 2009 murder-suicide of plaintiff’s
decedent, Detroit police officer Patricia Williams by her husband, Detroit police officer Ed
Williams.
2. That Plaintiff has asserted a state tort claim of Gross Negligence against Detroit police
Sergeant Barbara Kozloff and Detroit police Inspector Dwane Blackmon. (See plaintiff’s First
Amended Complaint).
3. That plaintiff has asserted federal civil rights claims against defendants Kozloff and
Blackmon for violation of plaintiff’s decedent’s substantive due process rights under the “state
created danger” rule, and under the equal protection clause of the 14th Amendment. (See plaintiff’s
First Amended Complaint).
4. That plaintiff has asserted federal civil rights claim against defendant, City of Detroit
under Monell asserting that customs, policies and/or procedures of the City were the moving force
behind the alleged constitutionally aberrant conduct of defendants Kozloff and Blackmon. (See
plaintiff’s First Amended Complaint).
5. That there is no genuine issue of material fact regarding any of the above claims, and as
such, defendants are entitled to judgment as a matter of law. (As more fully set forth in the brief
attached hereto).
6. That on several occasions, and most recently at the deposition of Lawrence Akbar on June
12, 2013 and the depositions of three Canton officers on June 19, 2013, this writer asked counsel
K:\DOCS\LIT\mullm\A37000\MOT\MM4467.WPD
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for plaintiff if he would dismiss the Detroit defendants to preclude the necessity of having to file the
instant motion. The actual theories of law were discussed, and counsel remain at odds as to legal
interpretation of several issues. Understandably, counsel for plaintiff was unequivocal in his answer,
to wit: NO.
WHEREFORE, defendants, City of Detroit, Dwane Blackmon and Barbara Kozloff request
this honorable court enter an order dismissing plaintiff’s claims against them with prejudice.
Respectfully submitted,

/s/Michael M. Muller
MICHAEL M. MULLER (P-38070)
Senior Assistant Corporation Counsel
2 Woodward Avenue, Suite 500
Detroit, Michigan 48226
(313 237-5052

Dated: July 15, 2013
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
Deborah Ryan, on behalf of herself
individually and as Personal Representative
of the Estate of Patricia “Katie’ Williams,

Honorable Mark A. Goldsmith
Magistrate Michael Hluchaniak
Case No. 2:11-cv-10900

Plaintiff,
v
City of Detroit, acting through its
agency the Detroit Police Department,
Detroit Police Sergeant Barbara Kozloff,
in her individual capacity, Detroit Police Inspector
(formerly Lieutenant) Dwane Blackmon, in his
individual capacity; Canton Township, Canton Police
Lieutenant Mark Schultz, in his individual capacity;
Canton Police Officer Adam Falk, in his individual
capacity,

Defendants.
______________________________________________________________________________
William H. Goodman (P-14173)
Julie H. Hurwitz (P-34720)
Kathryn Bruner James (P-71374)
1394 East Jefferson Avenue
Detroit, Michigan 48207
(313) 567-6170
bgoodman@goodmanhurwitz.com
Attorneys for plaintiff

Michael M. Muller (P-38070)
2 Woodward Ave., Ste. 500
Detroit, MI 48226
(313) 237-5052
mullm@detroitmi.gov
Attorney for defendants, City of Detroit,
Blackmon and Kozloff
James R. Acho (P-62175)
33900 Schoolcraft
Livonia, MI 48150
(734) 261-2400
jacho@cmda-law.com
Attorney for defendants, Canton Township,
Schultz and Falk

Kathleen J. Kalahar (P-60301)
1394 E. Jefferson Ave.
Detroit, MI 48207
(313) 567-6165
kkalahar@goodmankalahar.com
Co-Counsel for plaintiff

______________________________________________________________________________

K:\DOCS\LIT\mullm\A37000\MOT\MM4467.WPD

13-53846-swr

Doc 1029-1

Filed 09/25/13

Entered 09/25/13 19:00:40

Page 5 of 39

MEMORANDUM OF LAW IN SUPPORT OF
CITY OF DETROIT, DWANE BLACKMON AND BARBARA KOZLOFF’S
MOTION FOR SUMMARY JUDGMENT

Oral Argument Requested

K:\DOCS\LIT\mullm\A37000\MOT\MM4467.WPD

13-53846-swr

Doc 1029-1

-v-

Filed 09/25/13

Entered 09/25/13 19:00:40

Page 6 of 39

TABLE OF CONTENTS
Page
Table of Contents

(iii)

Index of Authorities

(iv) - (vi)

Index of Exhibits

(vii)

Statement of Issues

(viii)

Controlling Authorities

(ix) - (xi)

Statement of Material Facts

(xii) - (5)

Standard of Review

(5) - (6)

Law and Argument

(6)

I.

(6) - (8)

II

(9) - (12)

III

(13) - (15)

IV

(15) - (17)

V

(17) - (19)

Conclusion

(20)

K:\DOCS\LIT\mullm\A37000\MOT\MM4467.WPD

13-53846-swr

Doc 1029-1

-vi-

Filed 09/25/13

Entered 09/25/13 19:00:40

Page 7 of 39

INDEX OF AUTHORITIES

CASE

PAGES

Allied Stores v. Bowers

13

Anderson v. Creighton

16

Anderson v. Liberty Lobby

6

Barber v. City of Salem

18

Berry v. City of Detroit

18

Binkowski v. Family Services Agency

15

Cartwright v. City of Marine City

10

Celotex Corporation v. Catrett

5, 6

City of Canton v. Harris

18, 19

City of Los Angeles v. Heller

19

Collins v. Harker Heights

18

County of Sacremento v. Lewis

18

Dedes v. Asche

7

DeShaney v. Winnebago County

9

Estate of Gracie Simmons v. Lisa Millyard

8

Estate of Leslie George v. State of Michigan

8

Garvie v. Jackson

16

Harlow v. Fitzgerald

15

Harvey Johnson, P. R. of the Estate of Harvey Steward

8

K:\DOCS\LIT\mullm\A37000\MOT\MM4467.WPD

13-53846-swr

Doc 1029-1

-vii-

Filed 09/25/13

Entered 09/25/13 19:00:40

Page 8 of 39

Heller v. Doe by Doe

13

Jones v. Reynolds

10

Kallstrom v. City of Columbus

9, 10

Koulta v. City of Centerline

10

LRL Properties, et al v. Portage Metro Housing

13

Maiden v. Rozwood

7

Malley v. Briggs

16

Matsushita Electric Industrial Co., Ltd. v. Zenith Radio Corp

6

Monell v. New York City Department of Social Services

17, 19

Oklahoma City v. Tuttle

17

Pembauer v. Cincinnati

17

Robinson v. City of Detroit

7, 8

Sargi v. Kent City Board of Education

10

Sheets v. Mullins

9

Smith v. Yono

19

Trihealth, Inc. v. Coard of Commissioners, Hamilton County

13

Wilson v. Morgan

19

Zielasko v. State of Ohio

13

OTHER AUTHORITY

PAGES

Fed. R. Civ. P. 56

5, 6

42 U.S.C. § 1983

15

K:\DOCS\LIT\mullm\A37000\MOT\MM4467.WPD

13-53846-swr

Doc 1029-1

-viii-

Filed 09/25/13

Entered 09/25/13 19:00:40

Page 9 of 39

M.C.L.A. 330.1401

4, 11, 12

M.C.L.A. 330.1427

4, 11, 12

M.C.L.A. 691.1407

6, 7

K:\DOCS\LIT\mullm\A37000\MOT\MM4467.WPD

13-53846-swr

Doc 1029-1

-ix-

Filed 09/25/13

Entered 09/25/13 19:00:40

Page 10 of 39

INDEX OF EXHIBITS
EXHIBIT

PAGES

1: CPD Report - Not A Crime - Other Service

xii

2: Deposition of Adam Falk

xii

3: Deposition of Mark Scultz

xiii, 1, 2, 3, 4, 12

4: Telephonic Transcript of Mark Schultz

xiii, 1, 3, 4

5: Deposition of Brian DeYoung

xiii, 1

6: Deposition of Michael Steckel

1, 2, 4, 12

7: Deposition of Anthony Wright

1, 5

8: Deposition of Paul Jones

2

9: Deposition of Barbara Kozloff

2, 3, 4, 12

10: CPD Crime Report dated September 22, 2009 by Pat Sullivan

5

11: Deposition of Monique Patterson

14

12: Deposition of Whitney Walton

14

13: Deposition of Brian Stair

14

K:\DOCS\LIT\mullm\A37000\MOT\MM4467.WPD

13-53846-swr

Doc 1029-1

1

-x-

Filed 09/25/13

Entered 09/25/13 19:00:40

Page 11 of 39

STATEMENT OF ISSUES
I.

Are defendants, Barbara Kozloff and Dwane Blackmon entitled to summary judgment as to
plaintiff’s state tort claim of Gross Negligence set forth in Count V of plaintiff’s First
Amended Complaint due to governmental immunity?
Defendant says: “Yes”

II

Are defendants, City of Detroit, Barbara Kozloff and Dwane Blackmon entitled to summary
judgment as to plaintiff’s federal civil rights claim for denial of substantive due process
under the state created danger rule as set forth in Count I of plaintiff’s First Amended
Complaint for want of a genuine issue of material fact?
Defendant says: “Yes”

III.

Are defendants, City of Detroit, Barbara Kozloff and Dwane Blackmon entitled to summary
judgment as to plaintiff’s federal civil rights claim for denial of equal protection under the
law as set forth in Count II of plaintiff’s First Amended Complaint for want of a genuine
issue of material fact?
Defendant says: “Yes”

IV.

Are defendants, Barbara Kozloff and Dwane Blackmon entitled to summary judgment as to
all plaintiff’s federal civil rights claim under 42 U.S.C. §1983 based on qualified immunity?
Defendant says: “Yes”

V.

Is defendants, City of Detroit entitled to summary judgment as to plaintiff’s plaintiff’s
federal civil rights claim Under Monell as set forth in Count III of plaintiff’s First Amended
Complaint for want of a genuine issue of material fact?
Defendant says: “Yes”
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STATEMENT OF MATERIAL FACTS
1. At approximately 11:30 p.m., Saturday, September 19, 2009, Patricia Williams appeared at the
Canton Police Department where she advised the desk officer, Adam Falk, that her husband had
assaulted her earlier in the evening. (Exhibit 1 - CPD Report - Not A Crime - Other Service). She
was accompanied by her boyfriend Clifford Lee. (Exhibit 2 - Deposition of Adam Falk, p. 15, ln
7- 14).
2. Patricia reported that she and her husband, Ed Williams, separated several months earlier and
that he came to their home where he discovered her speaking on the phone with her new boyfriend.
(Exhibit 1). A verbal altercation ensued and escalated to physical contact when Patricia attempted
to leave the house and Ed attempted to stop her by taking her car keys and pushing her to the ground.
(Exhibit 1).
3. Patricia informed Falk that she, Clifford Lee, and Ed were all Detroit Police officers, and she
refused to complete a witness statement or file any type of report against Ed because she did not
want him to get into any trouble. (Exhibit 1). Patricia specifically stated that she did not want Ed
to be charged with domestic violence. (Exhibit 2, p. 13, ln 2-25). Moreover, she refused to give her
name, her husband’s name, or the address at which the incident occurred. (Exhibit 1).
4. Neither Patricia nor Clifford gave any indication that Ed was mentally ill, posed a suicide risk,
or was unable to care for himself. (Exhibit 2, pp. 42-43, ln 7-4). Patricia’s demeanor was calm and
unemotional. (Exhibit 2, pp. 38-39, ln 23-13). In fact, she giggled as she acknowledged that
providing identifying information would result in Falk filing an assault report. (Exhibit 2, pp. 16-17,
ln 21-6; pp. 18-19, ln 18-4). She and Clifford then walked out of the Canton police station.
(Exhibit 1; Exhibit 2, p. 17, ln 7-20).
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5. At approximately 9:30 am the following morning, Sunday, September 20, 2009, Patricia
Williams’ mother, Plaintiff Deborah Ryan, called the Canton Police Department to report that
Patricia and Ed, who was drinking and armed with a hand gun, were together at their home where
they were embroiled in an argument. (Exhibit 3 - Deposition of Mark Schultz, p. 37, ln 20-25; p.
25, ln 7-24; Exhibit 4 - Telephone Transcript of Mark Schultz, p. 3, ln 19-24). A number of Canton
Police Department officers responded; they reached the address given by Ryan to find Patricia and
her mother leaving in their automobile. (Exhibit 3, pp. 25-26, ln 24-9). Ed, however, was not to be
found. (Exhibit 4, p. 4, ln 7-10).
6. Canton Police Officer Brian DeYoung entered the house and found it to be orderly and clean.
(Exhibit 5, Deposition of Brian DeYoung, p. 57, ln 1-7). He also found a note, later characterized
by many as a suicide note, left in plain view and in a place where its discovery was plainly intended.
(Exhibit 5, pp. 57-58, ln 8-5; pp. 68-69, ln 24-3).
7. Ryan, whose demeanor was pleasant, unemotional, and neither frightened, hysterical, nor overly
concerned (Exhibit 5, p. 58, ln 6-22; pp. 69-70, ln 13-15), reported to the Canton officers that Ed did
not threaten or point the hand gun at anyone and that he did not commit an assault with it. (Exhibit
3, p. 42, ln 6-16; pp. 124-125, ln 13-5; Exhibit 5, p. 59-60, ln 20-12). Ryan’s daughter Patricia,
whose demeanor was similarly calm, matter-of-fact, and neither overly emotional, frightened,
fearful, nor hysterical (Exhibit 5, p. 61, ln 14-23; pp. 69-70, ln 13-15), agreed that Ed did not commit
any manner of armed assault on her or her mother. (Exhibit 4, p. 4, ln 4-7).
8. When confronted with Ed’s note, Patricia stated “well, I don’t believe he would commit suicide.
I believe that he’s doing this to get a reaction from me.” (Exhibit 3, pp. 46-47, ln 19-4; Exhibit 4,
p. 5, ln 1-7). The prominence of the note’s display when found was consistent with such an
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attention getting effort (Exhibit 5, pp. 68-69, ln 24-12), and in any event, it did not evidence any
threat of harm to anyone else, including Patricia. (Exhibit 6, Deposition of Michael Steckel, pp. 3132, ln 24-2). Patricia then contacted Ed by telephone, but he refused to return to the scene to speak
with the Canton officers. (Exhibit 3, pp. 47-48, ln 21-7; pp. 48-49, ln 23-5; Exhibit 4, p. 5, ln1-3).
9. Immediately after the above events of Sunday morning, September 20, 2009, Canton Police
Department Lieutenant Mark Schultz contacted the Detroit Police Department’s Homicide Section
where he spoke with Sergeant Michael Martel. (Exhibit 3, p. 50, ln 7-20). Schultz did not call to
enlist the Detroit Police Department’s investigative assistance, but rather to provide a simple ‘heads
up’ as to what was taking place in Canton’s jurisdiction; he also hoped someone within the Detroit
Police Department would be able to contact Ed to assess his mental state. (Exhibit 3, pp. 127-128,
ln19-9; p. 59, ln 3-17).
10. Schultz advised Martel of the events involving Patricia and Ed, together with reading Ed’s note
to Martel. (Exhibit 3, p. 54, ln 10-14; Exhibit 4, pp. 3-4, ln 19-24). Martel agreed with Schultz that
the document could be interpreted as a suicide note. (Exhibit 3, p. 54, ln 16-20). Schultz then stated
that his department would initiate a ‘suspicious report’ and fax a copy of it and the note to Martel.
(Exhibit 4, p. 5, ln 9-11).
11. During the above conversation between Schultz and Martel, Martel asked a co-worker of Ed
Williams, Anthony Wright to contact Ed via cell phone to see if Ed was alright. (Exhibit 7,
Deposition of Anthony Wright, pp. 14-20; pp. 46-47). According to Wright, Ed Williams sounded
like Ed Williams, and in his opinion, Ed was fine. (Exhibit 7, pp 46-47, ln 22-1).
12. Martel contacted Schultz a few minutes later and asked Schultz to relay the documents to the
Detroit Police Department’s Internal Affairs unit rather than to Martel at the DPD Homicide Unit
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where Ed Williams was assigned. (Exhibit 3, pp. 55-56, ln 22-10; pp. 62-63, ln 14-11). Internal
Affairs involvement was favored as it is the unit within the DPD which investigates allegations of
officer misconduct, whether on- or off-duty, and to avoid the appearance of impropriety on the part
of the Homicide unit. (Exhibit 3, pp. 63-64, ln 22-12).
13. During his conversations with Martel, Schultz clearly communicated that Ed Williams was not
a criminal suspect, and that he did not foresee the situation turning into a criminal investigation or
criminal complaint. (Exhibit 3, pp. 64-66, ln 17-19). No criminal warrant had, in fact, been issued
for Ed Williams’ arrest. (Exhibit 6, p. 32, ln 12-20). Schultz then directed Canton personnel to enter
Ed Williams in the Law Enforcement Information Network (LEIN) system as a missing person who
may be in danger. (Exhibit 3, pp. 69-70, ln 12-5).
14. Interestingly enough, at about 1:00 p.m. that same day, Ed Williams met up with one of his best
friends, Sgt. Paul Jones at a golf driving range. (Exhibit 8, Deposition of Paul Jones, pp. 64-69; pp.
97-98). The two men spent about two hours together, and Paul Jones has testified that at no time
did Ed Williams show any signs of abnormal affect or mentation. (Exhibit 8). Rather, Ed was Ed.
(Exhibit 8).
15. At approximately 5:30 p.m., Schultz called the DPD Homicide unit to inform Martel that Ed
Williams had in fact been listed in the LEIN system as “missing endangered”, but as Martel was off
duty, Schultz spoke with Defendant Sergeant Barbara Kozloff. (Exhibit 3, pp. 77-78, ln 22-13).
When Schultz explained the purpose for making contact, Kozloff indicated that she was aware of
the situation involving Ed Williams and she asked Schultz to read her the note; he did so. (Exhibit
3, p. 78, ln 7-13). Schultz again denied that Williams was the subject of a criminal investigation
because the Canton Police did not have probable cause to make an arrest. (Exhibit 9, Deposition of
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Barbara Kozloff, pp. 124-125, ln 22-13). Schultz did, however, advise Kozloff that Ed Williams
was listed in the LEIN system and would remain so until personally observed by someone in law
enforcement. (Exhibit 3, p. 80, ln 1-22; p. 107, ln 8-18; pp. 132-133, ln 13-13).
16. At approximately 6:00 p.m., Schultz used a cell phone number provided earlier by Martel and
was able to speak directly with Ed Williams by telephone. (Exhibit 3, p. 86, ln 4-8; p. 81, ln 20-22).
Schultz told Williams why he was calling and informed Williams of the LEIN entry and the two
discussed the note.

(Exhibit 3, pp. 82-83, ln 24-11). Schultz also inquired whether Williams

intended any harm to himself and after receiving Williams’ assurance that such was not the case,
Schultz informed Williams that he would remain in the LEIN system until he either appeared at the
Canton Police Department or saw his supervisor in Detroit. (Exhibit 3, p. 83, ln 11-23).
17. During the course of their conversation, Ed Williams explained the note as a means of devising
his personal property to his mother in the event he met with foul play at the hands of his wife.
(Exhibit 3, p. 83, ln 6-11; p. 85, ln 4-15; pp. 130-132, ln 10–7). Schultz did not necessarily believe
Williams’ explanation. (Exhibit 3, 85-86, ln 21-3).

More importantly, Schultz detected no

indications that Williams had been drinking or was in any manner of psychological or emotional
distress. (Exhibit 3, pp. 83-84, ln 24-8).
18.

At approximately 6:30 p.m., Kozloff called Schultz and the two spoke for a second time.

(Exhibit 3, pp. 83-84, ln 24-8). Kozloff reported that Ed Williams had appeared at the Detroit Police
Department, and that she had spoken with him personally. (Exhibit 3, p. 86, ln 23-24). Kozloff
spent approximately ten minutes with Williams and found his demeanor to be completely consistent
with his personality as she knew it from eight years as co-workers. (Exhibit 4, pp. 15-16, ln 20-2;
Exhibit 9, pp. 120-121, ln 23-3). Williams said nothing which provided Kozloff probable cause to

K:\DOCS\LIT\mullm\A37000\MOT\MM4467.WPD

13-53846-swr

Doc 1029-1

-3-

Filed 09/25/13

Entered 09/25/13 19:00:40

Page 20 of 39

effect his arrest, and Williams said nothing which communicated a threat or intent to harm his wife
or himself. (Exhibit 9, p.125-126, ln 14-5; p. 121, ln 11-25). Barbara Kozloff, like Mark Schultz,
Paul Jones and Anthony Wright detected no signs that Williams had been drinking, and no signs that
he was depressed, despondent, otherwise unable to care for his basic needs, or that he posed a danger
to himself. (Exhibit 9, p. 62, ln 2-11; pp. 122-123, ln 1-6).
19. Accordingly, when Schultz asked whether “all is well”, Kozloff indicated that it was. (Exhibit
3, pp. 87-88, ln 23-1; Exhibit 4, p. 16, ln 3-4). Kozloff also reported that Williams explained the
note just as he explained it to Schultz shortly before, that Williams assured her he was fine, and that
she offered to refer Williams to the City of Detroit’s Employee Assistance counseling program.
(Exhibit 3, p. 88, ln 1-5; Exhibit 4, p. 16, ln 4-15).
20. Schultz did not expect Kozloff to conduct a full psychiatric evaluation of Williams, but instead,
trusted that Kozloff spent more than a few seconds talking to Williams. (Exhibit 3, p. 134, ln 4-16;
p. 101, ln 9-16). Schultz also expected that Kozloff would apply her personal knowledge of
Williams in determining whether he was a danger to himself or otherwise unable to care for himself
as this is what would provide a basis under Michigan law to take Williams into protective custody
for hospitalization and psychological evaluation at a crisis center. (Exhibit 3, pp. 99-100, ln12-19;
p. 100, ln 19; pp. 134-135, ln 17-1; Exhibit 6, pp. 36-37, ln 13-22; See also, MCLA 330.1401 and
MCLA 330.1427).
21. Without being asked or prodded, Schultz responded that he would remove Williams from the
LEIN system as a missing/endangered person. (Exhibit 3, pp. 135-136, ln 2-25; p. 92, ln 2-15;
Exhibit 4, pp. 16-17, ln 19-1). Lt. Schultz did so because Williams was no longer missing and was
in no apparent distress or danger. (Exhibit 3, p. 87, ln 15-22; pp. 93-94, ln 13-10).
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22. Two days later, Tuesday, September 22, 2009 between 8:00 a.m. and 8:30 a.m., Ed Williams
called his work colleague, Anthony Wright. (Exhibit 7, pp. 36-41). Wright testified that Williams
said he knew why Wright had called and talked to him two days prior, and that it was because he
had written a note and folks thought he might kill himself. (Exhibit 7, pp. 36-41). Williams told
Wright he had no intention of harming himself, displayed no despondence, depression, rage,
weeping and left Wright with the impression that Ed was classic Ed. (Exhibit 7, pp. 36-41; p. 47).
23. About an hour after Ed Williams telephone conversation with Anthony Wright, he met with his
wife, Patricia Williams in the Canton Library parking lot where he shot her to death and then took
his own life. (Exhibit 10, CPD Crime Report dated September 22, 2009 authored by (Pat Sullivan).
STANDARD OF REVIEW
This motion is brought pursuant to Fed. R. Civ. P. 56(c). With reference to that rule, it is
significant that the issue raised in the motion goes to the plaintiff's case in chief rather than an
affirmative defense and that the plaintiff accordingly bears the burden of proof on that issue. In
Celotex Corporation v. Catrett, 477 U.S. 317, 91 L.Ed.2d 265, 106 S.Ct. 2548 (1986) the Supreme
Court noted that:
... the plain language of Rule 56(c) mandates the entry of summary judgment, after
adequate time for discovery and upon motion, against a party, who fails to make a
showing sufficient to establish the existence of an element essential to that
party's case, and on which that party will bear the burden of proof at the trial.
In such a case there can be no 'genuine issue as to any material fact,' since a complete
failure of proof concerning an essential element of the nonmoving party's case
necessarily renders all other facts immaterial. The moving party is 'entitled to
judgment as a matter of law' because the non-moving party has failed to make a
sufficient showing on an essential element of her case with respect to which she has
the burden of proof.' [T]h[e] standard [for granting summary judgment] mirrors the
standard for a directed verdict under Federal Rule of Civil Procedure 50(a)...' [cite
omitted] 91 L.Ed.2d at 273 - 274 (Emphasis added).
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Once the movant in a Rule 56(c) motion identifies the issue as to which it maintains there is no
genuine issue of material fact, the non-movant must come forward with specific facts showing that
there is a genuine issue for trial. Matsushita Electric Industrial Co., Ltd. v. Zenith Radio Corp., 475
U.S. 574, 587 (1986).
The Celotex holding was followed and developed in Anderson v. Liberty Lobby, 477 U.S.
242, 91 L.Ed.2d 202, 106 S.Ct. 2505 (1986), which was decided the same day as Celotex. In
Anderson the Court emphasized that not just any issue of fact is sufficient to avoid summary
judgment. Rather, the issue must be both material and genuine. A fact issue is material only if "it
might affect the outcome of the suit under the governing law." 477 U.S. 248. "Factual disputes that
are irrelevant or unnecessary will not be counted." Id. A fact issue is genuine only if "the evidence
is such that a reasonable jury could return a verdict for the nonmoving party." Id.
LAW AND ARGUMENT
I
PLAINTIFF’S STATE TORT CLAIM FOR GROSS NEGLIGENCE AGAINST
DWANE BLACKMON AND BARBARA KOZLOFF SET FORTH IN COUNT V IS
SUBJECT TO DISMISSAL DUE TO GOVERNMENTAL IMMUNITY
M.C.L.A. 691.1407 (2), in pertinent part, provides as follows:
“Each...employee of a governmental agency...shall be
immune from tort liability for injuries to person or damages
to property caused by the...employee...while in the course
of employment...while acting on behalf of a governmental
agency if all the following are met:
(A) The...employee...is acting or reasonably believes he or
she is acting within the scope of his or her authority.
(B) The governmental agency is engaged in the exercise or
discharge of a governmental function.
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(C) The employee’s...conduct does not amount to gross
that is the proximate cause of the injury or damage. As used
used in this subdivision, “gross negligence” means conduct
so reckless as to demonstrate a substantial lack of concern
for whether an injury results.” (Emphasis supplied)
It is clear that evidence of ordinary negligence does not create a material question of fact
concerning gross negligence. Maiden v. Rozwood, 461 Mich. 109, 122-23; 597 N.W.2d 817 (1999).
The Maiden court held that a Plaintiff must adduce proof of conduct “so reckless as to demonstrate
a substantial lack of concern as to whether injury results”, and to hold otherwise would create a jury
question premised on something less than the statutory standard. Id. In addition to requiring
Plaintiff to show reckless conduct, the Maiden court indicated that the content/substance of evidence
proffered by Plaintiff has to be admissible. Id. at 123. Indeed, the court went on to state that to
establish gross negligence, Plaintiff must focus on the employees actions, not on the result of those
actions. Id. at 127 fn. 10. Finally, the court held that an expert witness’ Affidavit or testimony
stating that defendant’s conduct constitutes gross negligence as defined by statute does not create
a fact question sufficient to survive Summary Judgment. Id. at 129 fn. 11.
As indicated in the emphasized statutory language above, for liability to attach under
M.C.L.A. 691.1407 (2)(c), Plaintiff must show that defendant’s conduct was grossly negligent and
that such conduct was “the” proximate cause of Plaintiff’s incarceration. In Robinson v. City of
Detroit, 462 Mich. 439; 613 N.W.2d 307 (2000), the Michigan Supreme Court over-ruled its holding
in Dedes v. Asche, 446 Mich. 99; 521 N.W.2d 488 (1994) in which it effectively had ruled that the
statutory language “the proximate cause” in M.C.L.A. 691.1407 (2)(c) meant “a proximate cause”.
The Robinson court reasoned that the legislature’s deliberate choice to use the phrase “the proximate
cause” required strict and restrictive statutory construction. The Robinson court redefined “the
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proximate cause” as meaning “the one most immediate, efficient and direct cause of Plaintiff’s
injuries. Id.
The above principal has been specifically dealt with by this court in Estate of Leslie George
v. State of Michigan, 136 F. Supp. 2d 695 (ED Mich, 2001). In George, Plaintiff’s decedent was
pulled over along the freeway for drunk driving. Id. at 697-98. While administering a field sobriety
test on Plaintiff’s decedent next to the freeway, a third party driver lost control of his vehicle and
struck Plaintiff’s decedent. Id. Defendants file a Motion for Summary Judgment asserting that “the
most immediate, efficient and direct cause” of Plaintiff decedents death was the third party driver
who struck her, and as such, no claim for gross negligence against the defendant state troopers
existed. Id. at 702-03. In granting Defendants summary judgment, the George court agreed that the
most immediate, direct and efficient cause of Ms. George’s death was the driver that struck her. Id.
See also, Harvey Johnson, Personal Representative of the Estate of Harvey Steward v. Jeremy
Driggett, unpublished opinion per curiam of the Court of Appeals, issued January 31, 2013 (Docket
No. 306560) where the one most direct cause of plaintiff decedent’s death was held to be an
intentionally fired gun shot rather than defendant’s failure to render or summon medical care; Estate
of Gracie Simmons v. Lisa Millyard and Carlton Korzeniowski, unpublished opinion per curiam of
the Court of Appeals, issued June 26, 2012 (Docket No. 302561) where the one most direct cause
of plaintiff decedent’s death was held to be a murderer beating her to death as opposed to CPS
workers negligence.
Application of the above principals to the case at bar indicates that defendant officers are
entitled to dismissal of plaintiff’s Gross Negligence claim. Undisputedly, “the one most immediate,
efficient and direct cause ” of Patricia Williams death was Ed Williams shooting her.
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II
PLAINTIFF’S CLAIM OF A SUBSTANTIVE DUE PROCESS VIOLATION
UNDER THE STATE CREATED DANGER RULE AGAINST CITY OF DETROIT,
DWANE BLACKMON AND BARBARA KOZLOFF SET FORTH IN COUNT I
IS SUBJECT TO DISMISSAL DUE TO LACK OF A
GENUINE ISSUE OF MATERIAL FACT
Generally, a governmental entity’s failure to protect a citizen from private acts of violence
does not constitute a violation of substantive due process because the 14th Amendment does not
impose a duty upon government to provide adequate protection to its citizens. DeShaney v.
Winnebago County, 489 U.S. 189, 195; 103 LEd. 2d 249; 109 S.Ct. 998 (1989); Sheets v. Mullins,
287 F. 3d 581, 586-87 (6th Cir. 2002); Kallstrom v. City of Columbus, 136 F. 3d 1055, 1065 (6th
Cir. 1998). However, due process does impose a duty to protect against private acts of violence
where a “special relationship” exists between the governmental entity and the citizen. DeShaney,
supra at 199-201; Kallstrom, supra. This special relationship arises where the government has
custody of the citizen or has otherwise imposed a restraint on the citizen’s personal liberty.
DeShaney, supra; Sheets, supra; Kallstrom, supra.
In DeShaney, the United States Supreme Court left open the possibility of liability to citizens
for private acts of violence absent a special relationship. Sheets, supra; Kallstrom, supra at 1066.
In Kallstrom, the City of Columbus released social security numbers, phone numbers, addresses and
other personal information of various Columbus undercover police officers to defendant drug dealers
attorney thereby placing them and their families in harm’s way. Id. at 1059. The trial court granted
the City’s Motion for Summary Judgment, and the officers appealed. On appeal, the 6th Circuit first
recognized the state created danger rule wherein liability can attach for private acts of violence
where the government creates or increases the risk that a citizen will be exposed to private acts of
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violence. Id. The Kallstrom Court went on to indicate that since many government activities have
the potential to increase a citizen’s risk of harm, a Plaintiff must show a “special danger” which
entails government actions placing the specific Plaintiff at risk as opposed to a risk affecting the
public at large. Id. at 1066. That is, the government must know or clearly should know that its
actions specifically endanger a particular citizen. Id.
Plaintiffs wishing to bring a claim under the “state created danger rule”, must show three
things: (1) an affirmative act by the state which either created or increased the risk that plaintiff
would be exposed to an act of violence by a third party; (2) a special danger to the plaintiff wherein
the state’s actions placed the plaintiff specifically at risk, as distinguished from a risk that affects
the public at large; and (3) the state knew or should have known that it’s actions specifically
endangered plaintiff. Koulta v. City of Centerline, 477 F.3d 442, 445 (6th Cir. 2007); Cartwright v.
City of Marine City, 336 F.3d 487, 493 (6th Cir. 2003).
With regard to the requirement that the state engage in an affirmative act which creates or
increases risk that plaintiff will be exposed to an act of violence from a third party, a failure to act
does not satisfy the rule. Koulta, supra at 445-46; Cartwright, supra; Sargi v. Kent City Board of
Education, 70 F.3d 907, 912-13 (6th Cir. 1995). Because it is sometimes difficult to distinguish
action from inaction, the 6th Circuit has refined the inquiry to “whether the victim was safer before
the state action than he/she was after it”. Koulta, supra at 446; Cartwright, supra. Specifically, if
plaintiff cannot identify conduct by the state which either created or increased the risk of harm to
which plaintiff was exposed, 6th Circuit precedent requires the court to consider the officers’ conduct
as falling on the inaction side of the line. Koulta, supra at 446; Jones v. Reynolds, 438 F.3d 685,
690 (6th Cir. 2006).
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Application of the above principles to the case at bar leads to but one conclusion, to wit:
plaintiffs substantive due process claim under the state created danger rule is subject to dismissal.
First and foremost, the Detroit defendants did not engage in any form of affirmative act which
created or increased the risk that Ed Williams would shoot and kill Patricia Williams. What plaintiff
asserts is that the Detroit defendants should have arrested Ed Williams (taken into protective custody
under MCLA 330.1401 and MCLA 330.1427), and driven him to the Crisis Center at Detroit
Receiving Hospital for a psychiatric evaluation. This is a failure to act, and cannot form the basis
of liability under the state created danger rule.
Plaintiff has characterized this inaction as an affirmative act by and through Barbara Kozloff
calling Lt. Schultz of the Canton Police Department and telling him that she had spoken with Ed
Williams in person for some 10 minutes and he appeared to be fine (ie no signs of mental illness
indicative of him being a danger to himself, others or unable to care for his basic needs). Plaintiff
then argues that as a result of this affirmative act, Lt. Schultz removed Ed Williams from the
Michigan LIEN network as a “missing endangered”. However, the query is “whether the victim was
safer before the state action than she was after it”. It is undisputed fact that Ed Williams was never
pulled over by any law enforcement agency from the time he was removed from LIEN as a “missing
endangered” until the time he shot his wife. Accordingly, plaintiffs claim fails for want of an
affirmative act.
Equally destructive to plaintiff’s claim is that the affirmative act has to increase the risk to
plaintiff. The fact that Barbara Kozloff called Lt. Schultz and told him that Ed Williams appeared
fine resulting in Schultz’s decision to remove Williams from LIEN as a “endangered missing” did
not in any way, shape or form increase the danger to Patricia Williams. Patricia Williams was in
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the same danger of being shot by her husband as she would have been had the Detroit and Canton
defendants never been involved. The most that can be said is that Kozloff’s failing to take Ed
Williams into protective custody did not potentially decrease the danger to Patricia Williams.
Likewise, Lt. Schultz’s removal of Ed Williams as an “endangered missing” from the LIEN network
allegedly predicated on Kozloff reporting that Ed Williams seemed fine, at most, did not potentially
decrease the danger to Patricia Williams by and through leaving Ed Williams in the LIEN system.
Moreover, it is undisputed that Ed Williams was never pulled over by law enforcement
from the time he was removed from LIEN through the time he shot and killed his wife. Ergo, even
if the act of contacting Lt. Schultz were considered an affirmative one, the resulting removal of Ed
Williams from LIEN undisputedly was not causally related to Patricia Williams’ shooting. Without
any causal relationship, it is not possible to argue that it increased the danger of Patricia Williams
being shot.
The final point comes into focus by looking at the gestalt. Assuming arguendo that Barbara
Kozloff had taken Ed Williams into protective custody under MCLA 330.1401 and MCLA
330.1427, it is nothing short of pure speculation and conjecture to assume this would have prevented
him from shooting his wife. This is because there is no way to guess as to whether the psychiatric
unit at Detroit Receiving Hospital would hold Ed Williams for any given length of time, nor whether
Williams would still shoot his wife upon his release. (Exhibit 9, p. 128, ln 1-21; Exhibit 6, p. 25,
ln 13-22; pp. 44-45, ln 16-3; Exhibit 3, pp. 73-74, ln 15-6).
In sum, plaintiff’s substantive due process claim under the state created danger rule is subject
to dismissal.
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III
PLAINTIFF’S CLAIM OF AN EQUAL PROTECTION VIOLATION
AGAINST CITY OF DETROIT, DWANE BLACKMON AND BARBARA KOZLOFF
SET FORTH IN COUNT II IS SUBJECT TO DISMISSAL DUE TO LACK OF A
GENUINE ISSUE OF MATERIAL FACT
The Equal Protection Clause of the 14th Amendment prohibits discrimination by government
by and through burdening a fundamental right, targeting a suspect class or intentionally treating one
differently than others similarly situated without a rational basis for the disparate treatment.
Trihealth, Inc. v. Coard of Commissioners, Hamilton County, 430 F.3d 783, 788 (6th Cir. 2005).
Where the classification at issue does not involve a suspect class or fundamental right, courts apply
a rational basis scrutiny. Zielasko v. State of Ohio, 873 F.2d 957, 959 (6th Cir. 1989). Rational basis
scrutiny only requires a state of facts that provide a conceivable basis for the classification. Allied
Stores v. Bowers, 358 U.S. 522, 530; 3 L.Ed.2d 480; 79 S. Ct. 437 (1959).
In LRL Properties, et al v. Portage Metro Housing, 55 F.3d 1097, 1116-17 (6th Cir. 1995),
the 6th Circuit best set forth the standard for rational basis scrutiny as follows:
A classification neither involving fundamental rights nor proceeding
along suspect lines is accorded a strong presumption of validity. Such
a classification cannot run afoul of the Equal Protection Clause if
there is a rational relationship between the disparity of treatment and
some legitimate governmental purpose...Instead, the classification must
be upheld against an equal protection challenge if there is any reasonably
conceivable state of facts that could provide a rational basis for the
classification.
A state, moreover, has no obligation to produce evidence to sustain
the rationality of a statutory classification....The burden is on the one
attacking the legislative arrangement to negative every conceivable
basis upon which might support it, whether or not the basis has a
foundation in the record. quoting, Heller v. Doe by Doe, 509 U.S. 312,
320-21; 125 L. Ed2d 257; 113 S. Ct. 2637 (1993) (citations omitted).
In the case at bar, plaintiff has alleged that the Detroit defendants treated plaintiff’s class
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(victims of domestic violence perpetrated by police officers) differently then victims of domestic
violence in general. According to the commanding officer of the Domestic Violence Unit for the
DPD, all allegations of criminal misconduct of Detroit police officers, including domestic violence,
are handled by Internal Affairs. (Exhibit 11, deposition of Monique Patterson, p. 10, ln 7-10; p. 12,
ln 2-14). According to the commanding officer of Internal Affairs, Internal Affairs uses the standard
Domestic Violence Policy contained in the Detroit Police Manual for its guidelines and operations.
(Exhibit 12, deposition of Whitney Walton, p. 11, ln 9-16; p. 49, ln 3-9; p. 50, ln 5-8). In fact, Lt.
Walton testified that Internal Affairs engages in standard law enforcement with respect to domestic
violence from arrests through court appearances and prosecution of police officers. (Exhibit 12, pp.
52-53, ln 21-17).
Finally, Commander Brian Stair, who is the commanding officer of Internal Controls which
is composed of both Internal Affairs and Force Investigation has testified that criminal behavior of
police officers is handled by Internal Affairs to avoid favoritism and the appearance of impropriety.
(Exhibit 13, deposition of Brian Stair, p. 9, ln 16-24; p. 19, ln 3-15).
Clearly, just as the vast majority of law enforcement agencies across the United States, there
is a rational basis for Internal Affairs handling all matters involving police officer criminal behavior
including domestic violence. As Commander Stair put it, it is to avoid favoritism and the
appearance of impropriety. Additionally, Internal Affairs uses the same Domestic Violence Policy
used with the general public, and uses standard law enforcement procedures in investigating and
prosecuting police officer perpetrators of domestic violence. Plaintiff has absolutely no evidence
to the contrary.
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In fact, over 350 Internal Affairs files regarding allegations of police officer domestic
violence were produced for plaintiff. Plaintiff will not be able to produce evidence that police
officer domestic violence is handled any less stringently then domestic violence amongst the general
Detroit citizenry.
There is clearly a rational basis for Internal Affairs handling allegations of domestic violence
against police officers, and plaintiff has failed to produce evidence that Internal Affairs does not
pursue such allegations with the same fervor that domestic violence allegations are pursued against
non police officers. Finally, there is no evidence that Ed Williams was treated differently by the
Canton or Detroit defendants because he was a police officer. In fact, the argument is counter
intuitive given Patricia Williams was also a Detroit police officer. Accordingly, the Detroit
defendants are entitled to dismissal of plaintiff’s Equal Protection claim.
IV
BARBARA KOZLOFF AND DWANE BLACKMON ARE ENTITLED TO
SUMMARY JUDGMENT AS TO ALL PLAINTIFF’S FEDERAL CIVIL RIGHTS
CLAIMS UNDER 42 U.S.C. §1983 BASED ON QUALIFIED IMMUNITY
Under the qualified immunity doctrine, government officials performing discretionary
functions generally are shielded from liability for civil damages insofar as their conduct does not
violate clearly established statutory or constitutional rights of which a reasonable person would have
known. Harlow v. Fitzgerald, 457 U.S. 800, 818; 73 L.Ed.2d 396; 102 S.Ct. 2727 (1982). To
determine whether a right is clearly established, a District Court within the 6th Circuit must find
binding precedent from the Supreme Court, 6th Circuit or itself. Binkowski v. Family and Childrens
Services Agency, 39 F. Supp.2d 882, 886 (ED Mich. 1998). It is not enough for a Plaintiff to allege
that the right to due process under the 14th Amendment was clearly established at the time of the
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incident, but rather, the right the government employee is alleged to have violated must be clearly
established such that the contours of the right are sufficiently clear so that a reasonable government
official would understand that what he/she is doing violates that right. Anderson v. Creighton, 483
U.S. 635, 640; 97 L.Ed2d 523; 107 S.Ct. 3034 (1987).
A police officer is entitled to qualified immunity unless on an objective basis it is obvious
that no reasonably competent officer would have concluded that his conduct was lawful. Malley
v. Briggs, 475 U.S. 335, 341; 89 L.Ed2d 271; 106 S.Ct. 1092 (1986). Put another way, if officers
of reasonable competence could disagree on the issue of whether particular conduct is
unconstitutional, then immunity should be granted. Malley, supra. The qualified immunity standard
gives ample room for mistaken judgment by protecting all but the plainly incompetent or those who
knowingly violate the law. Malley, supra.
Finally, the issue of whether an official is entitled to qualified immunity is legal in nature,
and must be determined by the court. Garvie v. Jackson, 845 F. 2d 647, 649 (6th Cir. 1988).
While it is clear that Kozloff and Blackmon did not violate Patricia Williams’ 14th
Amendment substantive due process rights under the state created danger rule or equal protection
rights, if there is any argument that those rights were violated, both defendants are entitled to
qualified immunity. First, a reasonably competent police officer would not, by any stretch of the
imagination, know that he/she was violating Patricia Williams substantive due process rights under
the state created danger rule by and through failing to take Ed Williams into protective custody when
the officer does no believe there is probable cause to do so. At the very least, reasonably competent
officers could disagree on the issue, and as proof positive, reasonably competent civil rights
attorneys can and do disagree.
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Second, Kozloff and Blackmon have absolutely nothing to do with the DPD policy that
Internal Affairs handles all police officer criminal behavior, including domestic violence perpetrated
by police officers. Nor would either know that because of this DPD classification, they were
offending Patricia Williams’ equal protection rights.
In sum, while Kozloff and Blackmon did not violate Patricia Williams constitutional rights,
to the extent that one argues they did, then they would be entitled to qualified immunity.
V
THE CITY OF DETROIT IS ENTITLED TO DISMISSAL OF PLAINTIFF’S MONELL
CLAIMS FOR WANT OF A GENUINE ISSUE OF MATERIAL FACT
It is well settled that in order to establish a claim under 42 U.S.C. § 1983 against a
municipality, Plaintiff must plead and prove a custom, policy, practice and/or procedure which
caused a violation of Plaintiff’s constitutional rights. Pembauer v. Cincinnati, 475 U.S. 469; 106
S.Ct. 1292; 89 L.Ed.2d 452 (1986); Monell v. New York City Department of Social Services, 436
U.S. 658, 690-91; 98 S.Ct. 2018; 56 L.Ed.2d 611 (1978). Liability must be predicated on more than
allegations that a municipal employee is a tortfeasor. Monell, supra at 691. In fact, a municipality
cannot be found liable under §1983 on a respondeat superior theory. Oklahoma City v. Tuttle, 471
U.S. 808; 105 S.Ct. 2427; 85 L.Ed.2d 791 (1985); Monell, supra.
With respect to proving a custom, policy, practice and/or procedure which caused an alleged
constitutional violation, the same must have originated from a decision maker with final policy
making authority. Pembauer, supra at 482. Moreover, the custom, policy, practice and/or procedure
must be the “moving force” behind the alleged constitutional violation to establish municipal
liability. Monell, supra at 694. Finally, where Plaintiff proceeds on a theory that factually lawful
government policy lead an employee to violate Plaintiff’s constitutional rights, Plaintiff must plead
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and prove that the agency was not just negligent but acted with deliberate indifference to known or
obvious consequences. City of Canton v. Harris, 489 U.S. 378; 109 S.Ct. 1997; 103 L.Ed.2d 412
(1989). Deliberate indifference is shown only where the municipal policy is constitutionally
arbitrary such that it is egregious to the point of “shocking the conscience”. County of Sacremento
v. Lewis, 523 U.S. 833; 118 S.Ct. 1708; 140 L.Ed.2d 1043 (1998) quoting Collins v. Harker Heights,
503 U.S. 115, 129; 112 S.Ct. 1061; 117 L.Ed.2d 261 (1992).
The City of Canton v. Harris line of cases allows a Plaintiff to establish a municipal “policy
or custom” through presenting evidence that a failure to train and/or discipline officers shows
deliberate indifference on the part of municipal policymakers to the rights of it’s citizens. City of
Canton, supra; Berry v. City of Detroit, 25 F. 3d 1342 (6th Cir. 1994). In establishing a de facto
municipal policy predicated on failure to train, a Plaintiff must show that the City’s training
programs are inadequate to the tasks the officers are to perform; the inadequacy is a result of the
City’s deliberate indifference; and that the inadequacy actually caused the Plaintiff’s injury.
Berry at 1346.
Deliberate indifference is shown only where the need for more or different training
is so obvious, and the inadequacy so likely to result in constitutional violations, that the policy
makers can be reasonably said to have been deliberately indifferent to this need. Canton, supra;
Barber v. City of Salem, 953 F.2d 232, 236 (6th Cir. 1992). In addition, the Berry court indicated
that in failure to train claims, deliberate indifference can be shown by establishing that the City was
aware of wide spread constitutional violations, yet ignored them such that the City could be said to
have given tacit authorization to the officers’ constitutionally aberrant conduct. Berry, supra at
1354.
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Additionally, the Canton court indicated that showing a particular officer is inadequately
trained or that Plaintiff’s injury could have been avoided had an officer had better training will not
suffice to fasten liability to a municipality. Canton, supra at 391.
As a final matter, Summary Judgment is proper absent a showing that training deficiencies
caused the constitutional deprivation alleged by plaintiff. Canton, supra; Smith v. Yono, 613 F.
Supp. 50 (E.D. Mich. 1985).
In the case at bar, Barbara Kozloff and Dwane Blackmon did not violate plaintiff’s decedents’
constitutional rights as set forth in Arguments II, III and IV supra. It is well settled that where plaintiff
does not suffer a constitutional injury at the hands of municipal employees, there can be no municipal
liability under Monell, supra. City of Los Angeles v. Heller, 475 U.S. 796, 799; 89 L. Ed.2d 806; 106
S. Ct. 1571 (1986); Wilson v. Morgan, 477 F.3d 326, 340 (6th Cir. 2007).
Quite apart from the above, Plaintiff cannot proffer a single micro-dot of admissible evidence
that any City of Detroit policy, custom or procedure was the moving force behind defendant officers
alleged constitutionally aberrant conduct. First and foremost, there is no evidence that the City was
aware of widespread constitutional violations of substantive due process rights under the state created
danger rule and equal protection rights arising out of police officer domestic violence. There simply
is no evidence that the need for further training was so obvious due to the wide spread constitutional
violations that the City was deliberately indifferent. Further, there is no evidence that the City’s training
was inadequate to the tasks defendant officers were to perform, that any inadequacy was known to the
City, that the City’s alleged failure to train defendant officers was a result of deliberate indifference
because of a pattern of widespread constitutional violations and/or that this alleged failure was the
moving force behind Plaintiff’s decedent’s death at the hands of her husband.
In sum, Plaintiffs cannot show that a genuine issue of material fact exists with respect to
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Plaintiffs Federal Civil Rights claims against the City of Detroit under Monell, supra. As such, the City
is entitled to judgment as a matter of law on Count V of Plaintiff’s Complaint.

CONCLUSION
For the forgoing reasons, Defendants, City of Detroit, Eric Raby and Curtis Goode
respectfully request this Honorable Court enter an Order dismissing all claims against them.
Respectfully Submitted,

/s/Michael M. Muller
MICHAEL M. MULLER (P-38070)
Senior Assistant Corporation Counsel
Attorney for Defendants
2 Woodward Avenue, Suite 500
Detroit, MI 48226
(313) 237-5052

Date: July 15, 2013
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
Deborah Ryan, on behalf of herself
individually and as Personal Representative
of the Estate of Patricia “Katie’ Williams,

Honorable Mark A. Goldsmith
Magistrate Michael Hluchaniak
Case No. 2:11-cv-10900

Plaintiff,
v
City of Detroit, acting through its
agency the Detroit Police Department,
Detroit Police Sergeant Barbara Kozloff,
in her individual capacity, Detroit Police Inspector
(formerly Lieutenant) Dwane Blackmon, in his
individual capacity; Canton Township, Canton Police
Lieutenant Mark Schultz, in his individual capacity;
Canton Police Officer Adam Falk, in his individual
capacity,

Defendants.
______________________________________________________________________________
William H. Goodman (P-14173)
Julie H. Hurwitz (P-34720)
Kathryn Bruner James (P-71374)
1394 East Jefferson Avenue
Detroit, Michigan 48207
(313) 567-6170
bgoodman@goodmanhurwitz.com
Attorneys for plaintiff
Kathleen J. Kalahar (P-60301)
1394 E. Jefferson Ave.
Detroit, MI 48207
(313) 567-6165
kkalahar@goodmankalahar.com
Co-Counsel for plaintiff

Michael M. Muller (P-38070)
2 Woodward Ave., Ste. 500
Detroit, MI 48226
(313) 237-5052
mullm@detroitmi.gov
Attorney for defendants, City of Detroit,
Blackmon and Kozloff
James R. Acho (P-62175)
33900 Schoolcraft
Livonia, MI 48150
(734) 261-2400
jacho@cmda-law.com
Attorney for defendants, Canton Township,
Schultz and Falk

______________________________________________________________________________
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PROOF OF SERVICE
I hereby certify that on July 15, 2013, I electronically filed the foregoing papers with the
Clerk of the Court using the ECF system which will send notification of such filing to the attorneys
of record with the court.

s/Michael M. Muller
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