UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

In re No. 13-53846
CITY OF DETROIT, MICHIGAN, Chapter 9

Debtor. HON. STEVEN W. RHODES

STATE OF MICHIGAN’S SUPPLEMENT TO
THE RECORD REGARDING ELIGIBILITY

Per the Court’s request during the October 15, 2013, hearing to
determine the City’s eligibility to be a debtor under Chapter 9, the State
of Michigan supplements the record with the attached documents
regarding the State court case of Gracie Webster v State of Michigan,
Court of Claims Case No. 13-734-CZ, Court of Appeal Nos 317286 &

317292.

Respectfully submitted,

/s/ Steven B. Flancher

Steven B. Flancher (P47894)
Assistant Attorney General
Attorney for State of Michigan
P.O. Box 30754

Lansing, Michigan 48909
(517) 373-3203
flanchers@michigan.gov

Dated: October 17, 2013
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CERTIFICATE OF SERVICE

I hereby certify that on October 17, 2013, I electronically filed the above
document(s) with the Clerk of the Court using the ECF System, which

will provide electronic copies to counsel of record.

/s/ Steven B. Flancher

Steven B. Flancher (P47894)
Assistant Attorney General
Attorney for State of Michigan
P.O. Box 30754

Lansing, Michigan 48909
(517) 373-3203
flanchers@michigan.gov
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

GRACIE WEBSTER and
VERONICA THOMAS,

Plaintiffs,

vs Case No. i g’ %gq - C%

Hon GLINTON CANADY It

THE STATE OF MICHIGAN;
RICHARD SNYDER, as Governor
of the State of Michigan; and
ANDY DILLON, as Treasurer of
the State of Michigan,

Defendants.

JOHN R. CANZANO (P30417)
McKNIGHT, McCLOW, CANZANO,
SMITH & RADTKE, P.C.

Attorneys for Plaintiffs

400 Galleria Officentre, Suite 117
Southfield, MI 48034

248-354-9650
jeanzano@michworklaw.com

A civil action between these parties or
other parties arising out of the transaction
or occurrence alleged in the Complaint has
been previously filed in this Court,
where it was given docket number 13-729-CA
and was assigned to Judge Aquilina.
The action remains pending.

YERIFIED COMPLAINT FOR
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF

NATURE OF ACTION

1. This action seeks a declaratory judgment that the “Local Financial Stability and

Choice Act,” 2012 PA 436, MCL 141.1541 et seq ("PA 436") is unconstitutional and in violation of
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Article IX Section 24 of the Michigan Constitution because PA 436 permits accrued pension benefits
to be diminished or impaired by bankruptcy proceedings in direct contravention of the Constitution.
This action also seeks a preliminary and/or final injunction enjoining the Governor and/or the State
Treasurer from authorizing a bankruptey proceeding permitting an unconstitutional diminishment or
impairment of accrued pension benefits under PA 436.

PARTIES, JURISDICTION AND VENUE

2. Plaintiff Gracie Webster is aretiree from the City of Detroit. She retired in 2000 and
is recetving a pension benefit under the City of Detroit's General Retirement System Pension Plan.
She resides in Detroit and is a citizen of the State of Michigan.

3. Plaintiff Veronica Thomas is an employee of the City of Detroit. She has worked for
the City for 17 yearé. She is a participant in the City of Detroit's General Retirernent System Pension
Plan. Although she has not yet retired, based on her years of service Plaintiff Thomas has earned the
right to an accrued vested pension benefit under the terms of the pension plan.

4, Defendant State of Michigan is a gox;’emmental entity and sovereign state of the

United States, retaining all powers reserved to it under the 10™ Amendment to the United States

Constitution.
5. Defendant Richard Snyder is the Governor of the State of Michigan acting in his
official capacity.

6. Defendant Andy Dillon is Treasurer of the State of Michigan acting in his official
capacity.

7. The Governor may delegate his duties under Section 9 0f PA 436, MCL 141.1549t0
the State Treasurer.

8. This court has jurisdiction under MCIL 600.6419(4), which provides for the

jurisdiction of circuit courts in proceedings for declaratory or equitable relief against the State, and

2 .
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MCL 600.605, which provides original jurisdiction in the circuit courts.
9. Venue is proper in this court under MCL 600.1621(a), because Defendants conduct
business in Ingham County.

COUNT I: DECLARATORY JUDGMENT

PA 436 Is Unconstitutional Because It Permits Accrued Pension Benefits To Be
Diminished Or Impaired In Direct Violation Of Article IX, Section 24 Of The
Michigan Constitution

10.  Article IX Section 24 of the Michigan Constitution provides in pertinent part:

The accrued financial benefits of each pension plan and retirement
system of the state and its political subdivisions shall be a contractual
obligation thereof which shall not be diminished or impaired
thereby.

11.  PA 436 was enacted by the Michigan Legislature on December 28, 2012 and became
effective March 28, 2013,

12, Among the purposes of PA 436, as stated in its preamble, are to “prescribe remedial
measures to address a financial emergency within a local unit of government;” “to prescribe the
powers and duties of an emergency manager for a local unit of government;” and “to provide a
process by which a local unit of government . . . may file for bankruptcy.”

13, OnMarch 14, 2013, Defendant Snyder appointed Kevyn Orr as Emergency Financial
Manager for the City of Detroit, pursuant to 1990 PA 72, MCL 141.1201 ef seq ("PA 72"). PA 436
is a successor statute to, and expressly repeals, PA 72.

14.  Pursuant to Sec 9(10) of PA 436, MCL 141.1549(10), Kevyn Orf, as an emergency
financial manager appointed under former 1990 PA 72 “and serving immediately prior to the
effective date of this act, shall be considered an emergency manager under this act [PA 436] and

shall continue under this act to fulfill his or her powers and duties.”

15. Chapter 9 of the U.S. Bankruptey Code, 11 USC §§901 ef seq, provides a process by

3
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which a municipality may file for bankruptcy and become a debtor under Chapter 9 in federal
bankruptcy court.

16. However, in order to protect state sovereignty and in recognition of federalism
principles under the 10™ Amendment to the U.S. Constitution, Chapter 9 of the Bankruptcy Code
prohibits municipalities from filing for bankruptey unless the municipality “is specifically
authorized, in its capacity as a municipality or by name, to be a debtor under such chapter by State
law, or by a governmental officer or organization empowered by State law to authorize such entity to
be a debtor under such chapter.” Absent such authorization, federal banksuptcy courts have no
jurisdiction under Chapter 9 over a municipality as a debtor. 11 USC §109(c)(2). See dshton v
Cameron County Water Improvement Dist No 1,298 US 513; 56 S Ct §92; 80 L Ed 1309 (1936);
and United States v Bekins, 304 US 27,58 S Ct 811; 82 L Ed 1137 (1938).

17.  Section 18 of PA 436, MCL 141.1558, specifically authorizes a local unit of
government to become a debtor in a Chapter 9 bankruptey proceeding if the emergency manager for
the local government recommends to the Governor and the State Treasurer that the local government
be authorized to proceed under Chapter 9, and if the Governor approves the recommendation by
informing the emergency manager and State Treasurer in writing of his decision.

18.  PA 436 nowhere requires that in considering whether to approve an emergency
manager’s recommendation to proceed under Chapter 9, the Govermnor shall not approve such
recommendation if accrued pension benefits may be diminished or impaired in violation of Article
IX Section 24 of the Michigan Constitution.

19.  Accordingly, because PA 436 does not prohibit a municipality from proceeding under
Chapter 9 of the U.S. Bankruptcy Code if accrued pension benefits may be unconstitutionally
diminished or impaired , PA 436 is unconstitutional on its féce in violation of Article IX Section 24
of the Michigan Constitution.

4
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2_0. Section 11 of PA 436‘, MCL 141.155 1., provides that “an emergency manager shall
develop and may amend a written financial operating plan for the local government [and that] [t]he
financial and operating plan shall provide for . | . [t]he timely deposit of required payments to the
pension fund for the local government or in which the local povernment participates.”

21.  On May 12, 2013, Emergency Manager Orr issued a financial and operating plan
pursuant to Section 11 of PA 436. (Available at www.freep.com/assets/freep/pdf/C4205233512.pdf)})
The plan does not schedule the “timely deposit of required payments” to the pension funds as
required by Section 11 of PA 436, but instead notes that payments have been deferred to manage a
liquidity crisis.

22. On June 14, 2013, Emergency Manager Orr issued a “Proposal for Creditors” in which
he presents various restructuring options. (Available at http://www freep.com/assets/freep/pdt/
C4206913614.pdf.) Nowhere in this document does Emergency Manager Orr indicate any inteni to
comply with Article IX Sec 24 of the Michigan Constitution. Instead, in direct contravention of the
Michigan Constitution, the proposal expressly states that “there must be significant cuts in accrued,
vested pension amounts for both active and currently retired persons.”

23. Emergency Manager Orr has publicly threatened, in a June 14 interview with the
Detroit Free Press Editorial Board, that vested pension benefits will be abrogated in a Chapter 9
proceeding authorized by the Governor pursuant to PA 436, and that any state law protecting vested
pension benefits is “not going to protect” retirees or employees with vested pension benefits in
bankruptey court. (See www.freep.com/article/20130616/QPINION05/306160052/kevyn-orr-detroit-
emergency-manager-creditors-fiscal-crisis.)

24.  Article IX Section 24 of the Michigan Constitution is such a state law, which

Emergency Manager Orr has asserted will “not . . . protect” vested pension benefits.

5
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25. Under PA 436, the only way Emergency Manager Orr could impose his desired
“significant cuts in accrued, vested pension amounts for both active and currently retired persons” is
through a Chapter 9 bankruptcy filing.

26.  Plaintiffs are entitled to a declaratory judgment that PA 436 is unconstitutional under
Article IX Section 24 of the Michigan Constitution because PA 436 does not prohibit the Governor
from authorizing a Chapter 9 bankruptcy filing which threatens to unconstitutionally diminish or
impair the Plaintiffs’ accrued pension benefits, and a final judgment ordering that Defendant Snyder
and/or Defendant Dillon not authorize a Chapter 9 filing which threatens to diminish or impair
accrued pension benefits in violation of the Michigan Constitution.

27.  This case presents an actual controversy entitling Plaintiffs to a declaratory judgment
because the facts stated above indicate “ an adverse interest necessitating the sharpening ofthe issues
raised.” Lansing School Education Ass nv Lansing Bd of Educ, 487 Mich 349, 372 n20; 792 NW2d
686 (2010}, quoting Associated Builders and Contractors v Dep 't of Consumer and Indus Servs Dir,
472 Mich 117, 126; 693 NW2d 374 (2005). Plaintiffs are entitled to a declaratory judgment here “to
obtain adjudication of rights before an actual injury occurs [and] to settle a mafter before it ripens
into a violation of the law . . .” Rose v State Farm Mut Auto Ins Co, 274 Mich App 291, 294; 732
NW2d 160 (2006).

28.  Plaintiff's need for a Declaratory Judgment is urgent. Based on the above facts, a
request by the Emergency Manager to proceed under Chapter 9 is imminent, because he has credibly
threatened — indeed, has given every indication — that he intends to impair or diminish accrued
pension benefits in contravention of Article IX Section 24 of the Michigan Constitution, and that
Chapter 9 bankruptey proceedings are the mechanism by which he can do éo. Thus Plaintiff's’ rights

under the Michigan Constitution not to have their pension benefits “diminished or impaired” can

_ - 6
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only be guaranteed if this Court acts before the Governor approves a request to proceed under
Chapter 9. Moreover, Emergency Manager Orr’s threats that he will unconstitutionally diminish or
impair Plaintiffs’ vested pension rights have themselves harmed Plaintiffs by instilling in Plaintiffs a
reasonable fear that their constitutional rights will be trampled upon and, in the process, their future
source of income drastically eroded.

29.  Accordingly, Plaintiffs are entitled to a speedy hearing under MCR 2.605(D) on their
request for declaratory relief.

COUNT 1I: PRELIMINARY INJUNCTION

30.  Plaintiffs incorporate by reference the allegations in paragraphs 1 through 29 above.

31.  Plaintiffs will suffer irreparable harm if Defendants Snyder and Dillon are not
enjoined from authorizing the Emergency Manager to proceed under Chapter 9 of the U.S.
Bankruptcy Code and thereby seeking to abrogate Plaintiffs’ rights under the Michigan Constitution
and the source of livelihood it guarantees them in a forum which the Emergency Manager contends
does not protect those rights.

32.  The harm to Plaintiffs absent injunctive relief outweighs the harm to Defendants ifan
injunction is granted because the Governor and Treasurer will not be harmed if they are enjoined
from authorizing the Emergency Manager to file under Chapter 9.

33, Plaintiffs are likely to succeed on the merits.

34, There will be harm fo the public interest absent an injunction, és the accrued vested
pension rights of thousands of City of Detroit retirees and employees will be threatened with

abrogation in violation of the Michigan Constitution.

7
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RELIEF REQUESTED

WHEREFORE, Plaintiffs respectfully request that this Honorable Court grant the following

relief:

A. A declaratory judgment that PA 436 is unconstitutional in violation of Article IX
Section 24 of the Michigan Constitution.

B. A preliminary and/or permanent injunction enjoining Defendant Snyder and
Defendant Dillon from authorizing the Detroit Emergency Manager to commence
proceedings under Chapter 9 of the U.S. Bankruptcy Code.,

C. An award to Plaintiffs of their costs and expenses, including attorneys’ fees, incurred
in this action.

Respectfully submitted,

McKNIGHT, McCLOW, CANZANO,
SMITH & RAPTKE, P.C-

Toﬁn
Aﬁome s for P a1
400‘ alleria Of 1centre, Suite 117

Southfield, MI 48034
248-354-9650
jeanzano@michworklaw.com

Date: July 3, 2013

YERIFICATION

STATE OF MICHIGAN )
)88
COUNTY OF OAKLAND )
John R. Canzano, being first duly sworn, deposes and states he is the attorney representing

Plaintiffs herein; that he has read the foregoing verified complaint by him subscribed for and on

8
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behalf of Plaintiffs; that he knows the contents thereof to be true except as to those matters stated
upon information and belief, and as to those matters, he believes them to be true, and he is

authorized to sign said Verified Complamaehalf of Pla tiffs.

/(Mw

Canzano

5
Subscribed and sworn to befor (‘\ Md day of Jaly 2013.

Lol L(m*“‘

Karen Ann Purslow, Notary Public L \
County of Oakland, State of Michigan ..
My Commission Expires: April 19, 2014 ; .

9
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

GRACIE WEBSTER and
VERONICA THOMAS,
Plaintiffs,
vs Case No. — - e
Hon. [ 3 7 5 4([ CZ
THE STATE OF MICHIGAN; N ADY

RICHARD SNYDER, as Governor
of the State of Michigan; and
ANDY DILLON, as Treasurer of
the State of Michigan,

Defendants.

JOHN R. CANZANO (P30417)
McKNIGHT, McCLOW, CANZANO,
SMITH & RADTKE, P.C.

Attorneys for Plaintiffs

400 Galleria Officentre, Suite 117
Southfield, MI 48034

248-354-9650
jcanzano@michworklaw.com

MOTION FOR DECLARATORY JUDGMENT
AND EXPEDITED HEARING PURSUANT TO MCR 2.605(D),
OR IN THE ALTERNATIVE FOR PRELIMINARY INJUNCTION.

For the reasons stated in the attached brief, Plaintiffs request that this Court order an
expedited hearing and grant a declaratory judgment and permanent injunction, or, in the
alternative, a preliminary injunction in their favor.

Respectfully submitted,

McKNIGHT, ¥1cCLOW, C

2

SMITH & RADTKE, P.¢Z:

' /
Jofn R, Canzano (P30417))
omeys/for Plaintiffs
400.Galkeria OfficentreSuite 117

Southfield, MI 48034
248-354-9650

Date: July 3, 2013 jeanzano@michworklaw.com
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

GRACIE WEBSTER and
VERONICA THOMAS,
Plaintiffs,
\E CaseNo. |3~73¢~<C &
Hon. & #A ANY
THE STATE OF MICHIGAN;

RICHARD SNYDER, as Governor
of the State of Michigan; and
ANDY DILLON, as Treasurer of
the State of Michigan,

Defendants.

JOHN R. CANZANO (P30417)
McKNIGHT, McCLOW, CANZANQ,
SMITH & RADTKE, P.C.

Attorneys for Plaintiffs

400 Galleria Officentre, Suite 117
Southfield, MI 48034

248-354-9650
jeanzano@michworkiaw.com

BRIEY IN SUPPORT OF MOTION FOR
DECLARATORY JUDGMENT AND EXPEDITED
HEARING PURSUANT TO MCR 2.605(D), OR
IN THE ALTERNATIVE FOR PRELIMINARY INJUNCTION.

This action seeks a declaratory judgment that the “Local Financial Stability and Choice
Act,” 2012 PA 436, MCL 141.1541 et seq. (“PA 436”) is unconstitutional in violation of Article
IX Section 24 of the Michigan Constitution, which expressly protects vested pension rights by
requiring that “[t]he accrued financial benefits of each pension plan and retirement system of the

state and its political subdivisions . . shall not be diminished or impaired . . ”
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Pursuant to MCR 2.605(D), “[tlhe court may order a speedy hearing of an action for
declaratory relief and may advance it on the calendar” in appropriate cases. This is such a case.
Plaintiffs, a City of Detroit pensioner who retired 13 years ago, and a City of Detroit employee
with 17 years of accrued vested service, are facing an imminent threat that their vested pension
rights will be irreparably and permanently diminished and impaired in a Chapter 9 bankruptcy
proceeding authorized by PA 436, in direct violation of Article IX Section 24 of the Michigan
Constitution. In the alternative, Plaintiffs are seeking a preliminary injunction enjoining
Defendant Governor Snyder and Defendant State Treasurer Dillon from authorizing a Chapter 9
bankruptcy under PA 436.

FACTS

Plaintiffs incorporate herein the facts stated in the Verified Complaint. This case presents
essentially a pure question of law. The pertinent facts are not in dispute.

Kevyn Orr currently serves as the Emergency Manager of the City of Detroit under PA
436. Under Section 18 of PA 436, Defendant Governor Snyder is empowered to authorize Orr to
file for Chapter 9 bankruptcy on behalf of the City if the Governor approves the Emergency
Manager’s recommendation to do so.

On Iune 14, 2013, Emergency Manager Orr issued a “Proposal for Creditors”™ which
expressly states that “there must be significant cufs in accrued, vested pension amounts for
both active and currently retired persons.” The same day, Emergency Manager Orr publicly
threatened, in an interview with the Detroit Free Press Editorial Board, that vested pension
benefits will not be protected in a Chapter 9 proceediﬁg authorized by the Governor pursuant to
PA 436, and that any state laws protecting vested pension benefits will “not . . . protect” retirees

in bankruptcy court. As the Emergency Manager stated in the interview:

2
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Q. You said in this report that you don’t believe there is an obligation under
our state constitution to pay pensions if the city can’t afford it?

A. The reason we said it that way is to quantify the bankruptcy question. We
think federal supremacy trumps state law.

Which the Ninth Circuit agrees with for now.
A. It is what it is - so we said that in a soft way of saying, “Don’t make us go

into bankruptcy.” If you think your state-vested pension rights, either

as an employee or a retiree - that’s not going to protect you. If we

don’t reach an agreement one way or the other, we feel fairly

confident that the state federal law, federalism, will frump state law

or negotiate. The irony of the situation is we might reach a deal with

creditors quicker because employees and retirees think there is some

benefit and that might force our hand. That might force a bankruptcy.

(Emphasis added.)

LAW
Plaintiffs are entitled to a declaratory judgment that PA 436 is unconstitutional in

violation of Article IX Section 24 of the Michigan Constitution, because PA 436 permits accrued
pension benefits to be diminished or impaired in direct contravention of the Constitution. Article
IX Section 24 provides that “[t]he accrued financial benefits of each pension plan and retirement
system of the state and its political subdivisions shall be a contractual obligation thereof which
shall not be diminished or impaired thereby.” There could not be a more clear and plain
constitutional mandate. Article IX Section 24 means what it says: accrued pension benefits
“shall not be diminished or impaired.” See, AFT Michigan v State of Michigan, 297 Mich App
597, 610; 825 NW2d 595 (2012); Mt Clemens Firefighters Union, Local 838, IAFF v City of Mt
Clemens, 58 Mich App 635, 644; 228 NW2d 500 (1975). The Official Record of the 1963
Constitutional Convention further supports that no governmental entity or its officials can do

anything to diminish or impair vested pension benefits:

This is a new section that requires that accrued financial benefits of each pension
plan and retirement system of the state and its political subdivisions be a

3
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contractual obligation which cannot diminished or impaired by the action of its
officials or governing body.

2 Official Record, Constitutional Convention 1961, p. 3402 (emphasis added).

Chapter 9 of the U.S. Bankruptcy Code, 11 USC §§901 ef seq., provides a process by
which a municipality may file for bankruptcy. However, because of federalism concerns and to
protect the states’ sovereignty, Chapter 9 prohibits a municipality from filing for bankruptcy
unless “specifically authorized, in its capacity as a municipality or by name, to be a debtor under
such chapter by State law, or by a governmental officer or organization empowered by State law
to authorize such entity to be a debtor under such chapter.” 11 USC §109(c)2). Indeed, many
states simply do not authorize their municipalities to file for bankruptcy at all. Absent such
authorization, federal bankruptcy courts have no jurisdiction under Chapter 9 over a municipality
as a debtor. See Ashton v Cameron County Water District No 1, 298 US 513; 56 S Ct 892;.80 L
Ed 1309 (1936); and United States v Bekins, 304 US 27; 58 S Ct 811; 82 L Ed 1137 (1938).

Section 18 of PA 436 authorizes a municipality to commence Chapter 9 bankruptcy
proceedings if the emergency manager appointed under PA 436 recommends, and the Governor
authorizes, that the municipality file for bankruptcy under Chapter 9.

Notably, PA 436 explicitly recognizes that accrued pension benefits shall not be
diminished or impaired outside the bankruptcy context. But PA 436 nowhere requires that the
Governor shall not authorize a Chapter 9 bankruptcy filing if accrued pension benefits may be
diminished or impaired thereby in violation of Article [X Section 24. For example, Section 11 of
PA 436 requires that an emergency manager develop a wriften financial and operating plan for
the local government and that such plan “shall provide” for “the timely deposit of required
payments to the pension fund for the local government.” For example, Section 13 of PA 436

authorizes the emergency manager to eliminate the salary, wages or other compensation and

4
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benefits of the chief administrative officer and members of the governing body of the local
government, but expressly provides that “[t]his section does not authorize the impairment of

5

vested pension benefits.” For example, Section 12(m) of PA 436 authorizes an emergency
manager under certain circumstances to be appointed as the sole trustee of a local pension board
and to replace the existing trustees, and requires that “the emergency manager shall fully comply
with . . . Section 24 of Article [X of the state constitution . . .” when acting as the sole trustee.

By contrast, Section 18 of PA 436, which empowers the Governor to authorize a
municipality to file for bankruptcy under Chapter 9, nowhere requires that the Governor shall not
authorize such filing if accrued pension benefits may be unconstitutionally diminished or
impaired. Clearly, the Legislature understood and honored the constitutional mandate not to
diminish or impair accrued pension benefits outside of bankruptcy. Just as clearly, the
Legislature omitted any constitutional protection against the impairment or diminishment of
accrued pension benefits when the Governor authorizes a Chapter 9 bankruptcy filing under
Section 18 of PA 436. In other words, by expressly including the protection of Article IX
Section 24 in various sections of the law, but not Section 18, PA 436 plainly excludes those
protections from Section 18.1 Accordingly, PA 436 is unconstitutional on its face because it
does not prohibit a municipality from proceeding under Chapter 9 if accrued pension benefits
may be unconstitutionally diminished or impaired, in violation of Article IX Section 24 of the
Michigan Constitution.

Plaintiffs are entitled to a declaratory judgment that PA 436 is unconstitutional under

Article IX Section 24 of the Michigan Constitution because PA 436 does not prohibit the

! This conclusion is supported by the traditional maxim “expressio unius est exclusio
alterius™ (to express one thing is to exclude another). See, e.g., Smitter v Thornapple Twp,
Mich -, 2013 Mich Lexis 912, *19, n 34 (June 19, 2013); Johnson v Recca, 492 Mich 169,
176, n 4; 821 NW2d 520 (2012).

5
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Governor from authorizing a Chapter 9 bankruptey filing which threatens to unconstitutionally
diminish or impair the Plaintiffs’ accrued pension benefits.

Plaintiffs’ need for a Declaratory Judgment is urgent. The facts show that a request by
the Emergency Manager to proceed under Chapter 9 is imminent, because he has given every
indication that he intends to impair or diminish accrued pension benefits in contravention of
Article 1X Section 24 of the Michigan Constitution. Plaintiff’s’ rights under the Michigan
Constitution not to have their pension benefits “diminished or impaired” can only be guaranteed
if this Court acts before the Governor approves a request to proceed under Chapter 9.

This case presents an actual controversy entitling Plaintiffs to a declaratory judgment
because the facts indicate “an adverse interest necessitating the sharpening of the issues raised.”
Lansing School Education Ass'n v Lansing Bd of Educ, 487 Mich 349, 372 n20; 792 NW2d 686
(2010), quoting Associated Builders and Contractors v Wilbur, 472 Mich 117, 126; 693 NW2d
374 (2005). Plaintiffs are entitled to a declaratory judgment here “to obtain adjudication of rights
before an actual injury occurs [and] to settle a matter before it ripens into a violation of the law .
.." Rose v State Farm Mutual Auto Insurance Co, 274 Mich App 291, 294; 732 NW2d 160
(2006). (emphasis supplied)

This case presents the classic case for declaratory relief. Plaintiffs cannot wait to protect
their constitutional rights until after the Governor authorizes a Chapter 9 filing. “Declaratory
relief is designed to give litigants access to courts to preliminarily determine their rights. . . . the
court is not precluded from reaching issues before actual injuries or loses have occurred.” City
of Detroit v State of Michigan, 262 Mich App 542, 550-551; 686 NW2d 514 (2004), citing
Shavers v Attorney General, 402 Mich 554, 588-589; 267 NW2d 72 (1978) (explaining that
plaintiff’s request for declaratory relief “does not rely on the state having already violated the

zoning ordinance [but] rather properly requests a determination whether the state had the

6
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authority to proceed as planned”). Moreover, the Emergency Manager is admittedly using the
threat of bankruptcy to force vested pensioners and employees to accede to his attempts to
diminish and impair their accrued benefits now. Thus the harm to Plaintiffs is both imminent
and actual.

Under MCR 2.605(D), this Court can and should order a speedy hearing and advance this
case on the calendar. The need is urgent. See, Longhofer, 3 Michigan Court Rules Practice
§2605.7 at 390. (Speedy hearing under 2.605(D)) “will be done most frequently in actions
involving clear-cut legal issues of public importance, with no factual issues to be tried”). See
also, Kuhn v Department of Treasury, 384 Mich 378, 386-387; 183 NW2d 796 (1971) (“moving
party is entitled to an expeditious disposition by the courts so that the right . . . guaranteed by the
constitution is not jeopardized.”); State Farm v Savickas, 1998 Mich App Lexis 984 (1998) (trial
court accelerated trial and entered judgment, as authorized by MCR 2.605(D)).

In the alternative, Plaintiffs are entitled to a preliminary injunction. In deciding whether
to issue a preliminary injunction, the court must weigh the following factors:

Whether (1) the moving party made {a] required demonstration of irreparable

harm, (2) the harm to the applicant absent such an injunction outweighs the harm

it would cause to the adverse party, (3) the moving party showed that it is likely to

prevail on the merits, and (4) there will be harm to the public interest if an

injunction is not issued.

First, Plaintiffs will be irreparably harmed if the Governor authorizes a Chapter 9 filing in
which the Emergency Manager has stated he intends to diminish or impair vested pension
benefits in violation of Article IX Section 24. Because bankruptcy may foreclose further options
or financial relief, this is not a case where money damages could remedy the constitutional
impairment of Plaintiff's pension rights. Second, the Governor and Treasurer will not suffer any

harm if théey are enjoined from authorizing a Chapter 9 bankruptcy that would violate the

Constitution's protection for Detroit's vested pensioners and employees. “[I}f the plaintiff shows

7
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a substantial likelihood that the challenged law is unconstitutional, no substantial harm to others
can be said to inhere its enjoinment." Déja vu of Nashville v Metro Gov't of Nashville and
Davidson City, 274 F3d 377, 400 (CA6, 2001). Third, for all the reasons stated above in support
of a declaratory judgment, Plaintiffs are likely to succeed on the merits. Fourth, the public
interest will be saved by upholding the Constitution's protection for thousands of long term City
of Detroit retirees.

CONCLUSION

Plaintiffs respectfully request that this Court grant a declaratory judgment and permanent
injunction and/or preliminary injunction in their favor, as specified in the Verified Complaint.
Respectiully submitted,

McKNIGHT, McCLOW, CANZANO,

By: N

John R.}CW(}&H?)
Attomneys for Plainpffs
4QQ,GéIEeria tentre, Suite 117

Southfield, MI 48034
248-354-9650
jeanzano@michworklaw.com

Date: July 3, 2013
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[SUMMONS | NOTICE TO THE DEFENDANT: nthe name of the peop e of the State of Michigan you are notifi ed

1. You gre bezng sued.
2. YOUHAVE 21 DAYS after receiving this summons to file a written answer with the court and serve a copy on the other party

or take other lawful action with the court{28days ifyouwere served by mail or you were served outside thisstate). (MCR2.111[C)
3. Ifyou do notanswer or take other action within the time allowed, judgment may be entered against you forthe refief demanded
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{COMPLAINT | Instruction: The following is information thatis required to be in the caption of every complaintand js fo be completed

by the plaintiff. Actual allegations and the clalm for reflef must be stated on additional complaint pages and attached to this tform.
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i Thereis no other pending of resolved action withinthe jurisdiction ofthe family division of circuit court involving the family or family
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1 An action within the jurisdiciion of the family division of the circuit courtinvoiving the fam; y of family members ofthe parties has
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{Docket no. Judge : Bai no.
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SUMMONS AND COMPLAINT
PROOF OF SERVICE Case No.

TO PROCESS SERVER: You are to serve the summons and complaint not later than 91 days from the date of filing or the date
of expiration onthe orderforsecondsummons. Youmustmake and file your return withthe court clerk. f you are unabletocomplete
service you must return this original and al! copies to the court clerk.

1
1

| CERTIFICATE/ AFFIDAVIT OF SERVICE/NONSERVICE

H

: { OFFICER CERTIFICATE OR T AFFIDAVIT OF PROCESS SERVER [
;| cenify that | am a sheriff, deputy sheriff, bailiff, appointed Being first duly sworn, | state that | am a legally competent |
. gourt officer, or attorney for a party (MCR 2.104[A)[2]), and adultwhois nota party or an officer ofa corporate party, and |
! that  (notarization not required) ' that  (notarization required) ) |

7 | served personally a copy of the summons andicomplaint,

11 served by registered or certified mail {copy of return receipt attached} a copy of the summons and complaint,
. togetherwith

List all documents served with the Summons and Complaint

on the defendant{s).

i Defendant's name Complete address{es) of service Day, date, time

i have personally attemptedto serve the summons and compiaint, together with any attachments. on the following defendant(s)
and have been unable to complete sewvice,

Defendant's name Compiete address(es) of service Day, date, time

I deciare that the statements zbove are true to the best of my information, knowiedge, and belief.

- : tgnatur
.%vaica fee Milos traveled | Mileage fee | Total foe Signature
i'$ 3 3
2 _ Marne {type or print)
Title
Subscribed and sworn to before me on . County, Michigan.
Pate
My commission expires: Signature:
[1ate Deputy court clerkiNotary public

Notary public, State of Michigan, County of

i ACKNOWLEDGMENT OF SERVICE ii

Motinn cd Rsfﬁ’é f}r

i acknowledge that | have received service of the summons and complaint, together with _ 4
an - Atfhchmants
on A hL SA & Joi |
Day, datd, ti Q ) o
MWiha,, P on behalf of /(f‘?“\ CiA S v lj\md{‘-’i B ¢ ”0\.4

Sigdature
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|
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SUMMONS AND COMPLAINT
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TO PROCESS SERVER: You are fo serve the summeons and complaint not later than 91 days from the date of filing or the date
of expiration onthe orderforsecond summons. You must make and file your return withthe courtclerk. ifyouare unabletocomplete

service you must return this original and all copies to the court clerk.
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: that  (notarization not required) that  (notarization required)

™1 served personaily a copy of the summons and compilaint,
™ | served by registered or certified mail {copy of return receipt attached) a copy of the summons and complaint,
togetherwith

List alf documents served with the Summons and Complaint

on the defendant{s}.

Defendant's name Complete address(es} of service { Day, date, time

i

i have personally attempted to serve the summons and complaint, together with any attachments, on the following defendant(s)
and have been unable to complete service.

Defendant's name Complete address{es) of service Day, date, time
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Date
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ISUMMONS i NOTICE TO THE DEFENDANT: in the name of the pecbie of the State of Michigan youw are notified!

1. You are being sued.

2. YOU HAVE 21 DAYS after recelving this summons to file a written answer with the court and serve a copy on the other party
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MC 01 (308 SUMMONS AND COMPLAINT | MCR 2102(B)(11}. MCR 2.104, MCR 2.105. MCR 2,107, MGR 2.113(CH2){a). @b}, MCR 3.208(A)
13-53846-swr Doc 1219-3 Filed 10/17/13 Entered 10/17/13 13:56:17 Page 5o0f 9




SUMMONS AND COMPLAINT
PROCF OF SERVICE | Case No.

TO PROCESS SERVER: Youare to serve the summeons and complaint not later than 91 days from the date of filing or the date
ofexpiration onthe order forsecond summons. Youmustmake and file yourreturnwiththe court clerk. if youare unabletocomplete

service you must return this original and all copies to the court clerk.

% CERTIFICATE / AFFIDAVIT OF SERVICE/NONSERVICE

[ OFFICER CERTIFICATE OR i AFFIDAVIT OF PROCESS SERVER

?}
| certify that | am a sheriff, deputy sheriff, bailiff, appointed Being first duly sworn, | state thatl ama iegally competent
. court officer, or attorney for a party (MCR 2. 104{AJi2]), and adutwhois nota party or an officer of a corporate party, and f
i that  (notarization not requited) that  (notarzation required) !

71 served personally a copy of the summons and complaint,

i | served by registered or certified mail (copy of return receipt attached} a copy of the summons and complaint,
{ogetherwith ‘

List ail documents served with the Summons and Complaint

orTihe defendant(s):

Defendant's name Complete address{es) of servics Day, date, tirme

"1 have personally attempted to serve the summons and complaint, together with any attachments, on the foliowing defendant{s}
and have been unable to complete service, '

Defendant's name Complete address(es) of service Day, date, fime

| declare that the statements above are true fo the best of my information, knowiedge. and befiet.

Signat
EService fae Miles traveled | hMieage fee Tolal fee gnatuse
i3 $ $ Fame (type or print
Title :
Subseribed and sworn o before me on , County, Michigarn.
Date
My commission expires: Signature:!
Date Deputy coust clerkiNotary pubiic

Notary public, State of Michigan, County of

TACKNOWLEDGMENT OF SERVICE |
| ' Y Pve] i Qo
1 scknowledge that | have received service of the summons and complaint, fogether with lﬂftol £ T v, [ P (Hﬁﬁ ﬁ)__

Attachments
, . on jm [ [ (, PRI ,
‘% }Z{ Day, date, tirge -7 .
M% £ /W on behaff of (’} ol aof émm /)QO/‘\

Ségn‘étu:e
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

GRACIE WEBSTER and
VERONICA THOMAS,
Plaintiffs,
Vs Case No. e 4_,{ - %‘
Hon. % 3 :?-3 C
THE STATE OF MICHIGAN;

RICHARD SNYDER, as Governor

of the State of Michigan; and

ANDY DILLON, as Treasurer of

the State of Michigan, Bopt op o

i
Y s Bt

Defendants.

JUL g g 3 2045/

ORDER TO SHOW CAUSE

At a session of said Court held in In County Circuit Court,
State of Michigan, this__ 4 day of July, 2013.

PRESENT:
Circuit Court Judge

The Court reviewed Plaintiffs’ Verified Complaint, Motion for Declaratory Judgment and
Expedited Hearing Pursuant to MCR 2.605(D), or in the Alternative ’for Preliminary Injunction
and Brief in support thereof, and being otherwise fully advised in the premises.

IT IS HEREBY ORDERED:

1. Defendants shall ﬁle and serve their Answer and any other responses to Plaintiffs’

Motion on or before (]p\ [

2. Defendants shall show cause on O‘«Q ?\J\ 2013 at gz o’clock in the

noon why the declaratory judgment and permanent and/or preliminary injunction sought

L0

Circuit Court Judge Q
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by Plaintiffs should not be granted.




STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

- GRACIE WEBSTER and
VERONICA THOMAS,

Plaintiffs,

Vs Case No. '_?_34__& G%

Hon.
THE STATE OF MICHIGAN;
RICHARD SNYDER, as Governor Dops e
of the State of Michigan; and ey Bongm,
ANDY DILLON, as Treasurer of ur

the State of Michigan, ML g & 2013
V)

Defendants.

ORDER TO SHOW CAUSKE

At a session of said Court held in Ingham County Circuit Court,
State of Michigan, this day of July, 2013.

PRESENT:
Circuit Court Judge

The Court reviewed Plaintiffs’ Verified Complaint, Motion for Declaratory Judgment and
Expedited Hearing Pursuant to MCR 2.605(D), or in the Alternative for Preliminary Injunction
and Brief in support thereof, and being otherwise fully adirised in the premises.

IT IS HEREBY ORDERED:

1. Defendants shall ﬁie and serve their Answer and any other responses to Plaintiffs’

Motion on or before U \ I
2. Defendants shall show cause on vaaq H\ 2013 at gz o’clock in the

noon why the declaratory judgment and permanent and/or preliminary injunction sought

C0h

Circuit Court Judge Q
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STATE OF MICHIGAN ¢
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM (o

GRACIE WEBSTER and
VERONICA THOMAS,

Plaintiffs,

Vs Case No. — L,( -
"Hon. ‘ 9 :}3 | C%‘

THE STATE OF MICHIGAN;

RICHARD SNYDER, as Governor

of the State of Michigan; and

ANDY DILLON, as Treasurer of
the State of Michigan,

" Defendants.

ORDER TO SHOW CAUSE

At a session of said Court held in Ingham County Circuit Court,
State of Michigan, this day of July, 2013.

PRESENT:
Circuit Court Judge

. The Court reviewed Plaintiffs’ Verified Complaint, Motion for Declaratory Judgment and
Expedited Hearing Pﬁrsuant to MCR 2.605(D), or in the Alternative for Preliminary Injunction
and Brief in support thereof, and being otherwise fully advised in the premises.

IT IS HEREBY ORDERED:
1. Defendants ghall file and serve their Answer and any other responses to Plaintiffs’

Motion on or before I

\ 01
2. Defendants shall show cause on OuDl ?\}\ 2013 at 2 o’clock in the

noon why the declaratory judgment and permanent and/or prehmmary injunction sought

QQ&\%

Circuit Court Judge

by Plaintiffs should not be granted.
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STATE OF MICHIGAN
DEPARTMENT OF ATTORNEY GENERAL

P.O. Box 30754
LANSING, MICHIGAN 48905

ATTORNEY GENERAL

~ July 15, 2013

Clerk of the Court

Ingham County Circuit Court
313 W. Kalamazoo

Lansing, MI 48901-7971

Dear Clerk:

Re:  Gracie Webster, et al v The State of Mich.igan, et al
Ingham Circuit Docket No. 13-734-CZ

Enclosed for filing in the above entitled matter, please find the Defendants’
Response to Plaintiffs’ Motion for Declaratory Judgment or Preliminary Injunction
and Brief in Support of Defendants’ Motion for Summary Disposition along with
Proof of Service upon Plaintiff's attorney.

Sincerely,

Thomas Quasarano
Assistant Attorney General
State Operations Division
(517) 373-1162

TQ/Mw
Enc.
c: John R. Canzano
Hon. Rosemarie Aquilina

AGH# 2013-0048624-A — Webster v SOM, et al /elerk lir
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

GRACIE WEBSTER and
 VERONICA THOMAS,
Plaintiffs, ' No. 13-734-CZ
v . HON. ROSEMARIE AQUILINA

THE STATE OF MICHIGAN, RICHARD SNYDER,
as Governor of the State of Michigan, and ANDY NOTICE OF HEARING
DILLON, as Treasurer of the State of Michigan,

Defendants.
/
John R. Canzano (P30417) Thomas Quasarano (P27982)
McKnight, McClow, Canzano, Smith & Radtke, P.C.  Brian Devlin (P34685)
Attorney for Plaintiffs _ Assistant Attorneys General
400 Galleria Officentre, Suite 117 Attorney for Defendants
Southfield, M1 48034 P.O. Box 30754
(248) 354-9650 Lansing, MI 48909
jcanzano@michworklaw.com (517) 373-1162
uasaranot@michigan.gov
devlinb@michigan.gov

/

PLEASE TAKE NOTICE that Defendants® Motion For Summary Disposition under
MCR 2.116(C)(4), (5), and (8), shall be brought on for heéring l;efore the I—ionorable Rosemarie
Aquilina in her courtroom in Lansing, Michigan, on Monday, July 22,2013 at 9:00 a.m., or as
soon thereafter as counsel may be heard.
Respectfully submitted,

Bill Schuette
Attorney General

Shemaact
A pdt At
Thomas Quasargno (P27982)

Brian Devlin (P346835)

Assistant Attormeys General

Dated: July 15, 2013 _
AG# 2013-0048624 -~ S — Webster v SOM ~ Notice of Hearing

13-53846-swr Doc 1219-4 Filed 10/17/13 Entered 10/17/13 13:56:17 Page 3 of 23



STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

GRACIE WEBSTER and
VERONICA THOMAS,

Plaintiffs, No. 13-734-CZ
v HON. ROSEMARIE AQUILINA
THE STATE OF MICHIGAN, RICK SNYDER, DEFENDANTS’ MOTION FOR

“Governor of the State of Michigan, and ANDY SUMMARY DISPOSITION

DILLON, Treasurer of the State of Michigan,

Defendants.
John R. Canzano (P30417) Thomas Quasarano (P27982)
McKnight, McClow, Canzano, Brian Devlin (P34685)

Smith & Radke, P.C. Assistant Attorneys General

Counsel for Plaintiffs Attorney for Defendants

400 Galleria Officentre, Suite 117
Southfield, MI 48034
248-345-9650

jeanzano@michworklaw.com

Department of Attorney General
P.O. Box 30754

Lansing, MI 48909
517-373-1162

quasaranot(@michigan.gov
devlinb@michigan.gov

Defendants move, under MCR 2.116(C)(4), (5), and (8), for Summary Disposition

dismissing Plaintiffs’ Complaint with prejudioe, as supported by Defendants’ Brief in Support.

WHEREFORE, Defendants respectfully request that this Honorable Court grant

Defendants’ Motion for Summary Disposition and dismiss Plaintiffs’ Complaint with prejudice.

Dated: July 15,2013
AGH 2013-0048624-A — Webster-SOM - Motion

Respectfully submitted,

Bill Schuette

- Attorney General

Thomas Quasarano (P27982)
Brian Devlin (P34685)
Assistant Attorneys General
Attorneys for Defendants
(517) 373-1162
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

GRACIE WEBSTER and
VERONICA THOMAS,
Plaintiffs, - No. 13-734-CZ -
v HON. ROSEMARIE AQUILINA

THE STATE OF MICHIGAN, RICK SNYDER,
Governor of the State of Michigan, and ANDY
DILLON, Treasurer of the State of Michigan,

Defendants.

John R. Canzano (P30417) Thomas Quasarano (P27982)
McKnight, McClow, Canzano, Brian Devlin (P34685)

Smith & Radke, P.C. Assistant Attorneys General
Counsel for Plaintiffs Attorney for Defendants
400 Galleria Officentre, Suite 117 Department of Attorey General
Southfield, MI 48034 P.O. Box 30754
248-345-9650 Lansing, MI 48909
jcanzano@michworklaw.com 517-373-1162

guasaranot@michigan.gov
devlinb@michigan.gov

DEFENDANTS’ RESPONSE TO PLAINTIFFS’ MOTION FOR DECLARATORY

JUDGMENT OR PRELIMINARY INJUNCTION AND BRIEF IN SUPPORT OF
DEFENDANTS’ MOTION FOR SUMMARY DISPOSITION

Statement of Facts
‘Plaintiffs, as beneficiaries of the City of Detroit’s pension system, bring a facial
constitutional challenge to the Local Financial Stability and Choice Act (Act), MCL 141.1541, et

seg, asserting that the Act is unconstitutional because it permits the Governor to authorize a
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* proceeding in Chapter 9 bankruptcy, allegedly in violation of Const 1963, art 9, § 24." They
seek a declaratory judgment that the Act is unconstitutional and in violation of [art 9, § 24] of
the Michigan Constitution because [the Act] permits accrued pension benefits to be diminished
or impaired by bankruptcy proceedings in direct contravention of the Constitution.” (Complaint,
9 1). Plaintiffs have moved for an expedited hearing on their requést for declaratory relief, or
request in the alternative a preliminary inj unction enjoining the Governor from authorizing a
bankruptcy proceeding under the Act.

Section 18(1), MCL 141.1558(1), of the Act provides, in part:

If, in the judgment of the emergency manager, no reasonable alternative to

rectifying the financial emergency of the local government which is in

receivership exists, then the emergency manager may recommend to the governor

and the state treasurer that the local government be authorized to proceed under

chapter 9. If the governor approves of the recommendation, the governor shall

inform the state treasurer and the emergency manager in writing of the decision,

with a copy to the superintendent of public instruction if the local government is a

school district. The governor may place contingencies on a Jocal government in

_order to proceed under chapter 9. Upon receipt of the written approval, the

emergency manager is authorized to proceed under chapter 9.

Plaintiffs allege they are entitled to declaratory relief and a final judgment that the Act is
unconstitutional because the Act does not prohibit the Governor from authorizing a Chapter 9
‘bankruptcy, which threatens to diminish or impair Plaintiffs’ accrued pension benefits contrary
to art 9, § 24. (Complaint, Y26). Plaintiffs request relief and ask this Court to intrade upon the
Governor’s-authority and discretion based on their speculation that the Governor might exergise .
his authority and approve a recommendation that the City proceed in bankruptcy; and that the
City’s pension funds might be detrimentally affected during a Chapter 9 proceeding in federal

bankruptcy court. (Complaint, 127 and 28). But this Court should deny Plaintiffs’ expedited

I Const 1963, art 9, § 24 provides, in part: “The accrued financial benefits of each pension plan
and retirement system of the state and its political subdivisions shall be a contractual obligation
thereof which shall not be diminished or impaired thereby.”

_ . 2
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motion for declaratory relief or, alternatively, preliminary injunction and dismiss the Complaint
because Plaintiffs lack standing to sue, their claim is unripe, their facial constitutional challenge
fails as a matter of law, and they cannot satisfy any of the factors necessary for granting
injunctive relief.

Argument

L. Plaintiffs’ motion for expedited declaratory relief should be denied and their
Complaint dismissed pursuant to MCR 2.116(C)(4), (C)(5), and (C)(8) because
Plaintiffs’ lack standing, their claim is unripe, and their facial constitutional
challenge fails as a matter of law.

A, Standard of Review.

A party is entitled to summary disposition under MCR 2.116(C)(4) if the lower court
“Jacks jurisdiction of the subject matter.” 'I‘hist Court must determine whéther the affidavits,
together with the pleadings, depositions, admissions, and documentary evidence demonstrate a
lack of subject-matter jurisdiction. Toaz v Dep 't of Treasury, 280 Mich App 457, 459, 459; 760
Nw2d 325 (2008) (quotation omitted). ““[SJummary disposition [under MCR 2.116(C)(5}] is
merited when the plaintiffs lack the capacity to sue. In reviewing these motions, [the] Court musf
consider the parties’ pleadings, depositions,' admissions, affidavits, and other documentary
evidence to determine whether the defendant is entitled to judgment as a matier of law.”-In re
Estate of Quintero, 224 Mich App 682, 692; 569 NW2d 889 (1997). A motion brought under
MCR. 2.116(C)(8) tests the legal sufficiency of a claim based upon the pleadings alone. Maiden
v Rozwood, 461 Mich 109, 119; 597 NW2d 817 (1999). The motion should be graﬁted when a
plaintiff's claims are “so clearly unenforceable as a matter of law that no factual development

could possibly justify recovery.” Id. (quotation omitted).
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B.  Analysis.

Plaintiffs have requested and moved for expedited treatment of their Complaint for
declaratory and injunctive relief under MCR 2.605(D). Defendants do not object and agree that
the matter should be accorded expedited review with the exception that judgment fér Defendants
should be entered. To that end, Defendants’ have also moved for summary dispositioﬁ under
MCR 2.116(C)(4) (subject matter jurisdiction — ripeness), (C)(5) (capacity to sue - standing),
and (C)(8) (failure to state a claim). This Court should waive or adjust the customary response
time for such motions, and decide Defendants’ motion concurrent with Plaintiffs’ motion for
accelerated judgment. As demonstrated below, this Court lacks jurisdiction to entertain
Plaintiffs’ Complaint because their claim is unripe, they do not have standing to bring this action,
and their facial challenge fails as a matter of law. Further, speedy resolution of this action is
required to avoid adveisely impacting the City of Detroit Emergency Manager’s current efforts
to reach a consensus that could achieve some financial stability for the City without recourse to
bankruptey. Delaying a resolution of this case would certainly have a negative impact on those

efforts and send the wrong message to the citizens of Detroit and Michigan.

1. Plaintiffs’ lack standing to bring this action.

In Lansing School Education Ass’n v Lansing Board of Educaiz’on,
487 Mich 349, 355, 372; 792 NW2d 686 (2010), the Michigan Supreme Court reinstated
Michigan’s previous “prudential” standing test, which automatically conferred standing upon-
any party who has a “legal cause of action,” regardless of whether the underlying issue is
justiciable. “Under this approach, a litigant has standing whenever there is a legal cause of

action” or the requirements of MCR 2.605 to seck a declaratory judgment are satisfied. /d. at
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372. If a specific cause of action at law does not exist for the plaintiff, then the following
applies:

A litigant may have standing in this context if the litigant has a special injury or
right, or substantial interest, that will be detrimentally affected in a manner
different from the citizenry at large or if the statutory scheme implies that the
Legislature intended to confer standing on the litigant. [1d.]

In this case, Plaintiffs cannot meet even this liberalized standard.

- a. Plaintiffs have not pled facts sufficient to establish a legal cause
of action.

Plaintiffs have not pled facts sufficient to establish that a violation of their rights under
Const 1963, art 9, § 24 has occufred or to establish that a cause of action exists under the Act;
they do not even attempt to do so. Indeed, the Act expressly states that it provides no cause of
action:

A cause of action against this state or any department, agency, or entity of this
state, or any officer or employee of this state acting in his or her official capacity,
or any membership of a receivership transition advisory board acting in his or her
official capacity, may not be maintained for any activily authorized by this act, or
for the act of a local government filing under chapter 9, including any proceeding
following a local government’s filing. [MCL 141.1572 (emphasis added).]

Plaintiffs further acknowledge that the Governor has not authorized a bankruptcy filing as
required under the Act. MCL 141.155 8¢1). Moreover, there are other contingencies that would
need to occur before any “threat” to Plaintiffs’ pension benefits could arise because:

e Even with the filing of a bankruptcy action, the City of Detroit must meet additional
requirerhents before the case may proceed including completing-a Plan of Reorganization
to adjust its debts. The City must either obtain an agreement from creditors holding a
majority of the amount of claims of each class the debtor intends to impair under a plan,
negotiate in good faith with creditors and fail to obtain an agreement of creditors holding
a majority of the amount of claims of each class the debtor intends to impair under a plan,
be unable to negotiate with creditors because it is impractical, or reasonably believe a
creditor may attempt to obtain a preference. 11 USC 109(c). The plan would have to
include the pension beneficiaries as a “class of creditors” and propose a reduction of
benefits; and

_ 5
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e The plan must be confirmed by the bankruptey court. The plan must meet seven specific
criteria for confirmation, including that “the debtor is not prohibited by law from taking

any action necessazy to carry out the plan.” 11 USC 943(4).

No violation of art 9, § 24 could or would occur if the Governor authorizés the City of
Detroit to proceed under Chapter 9 because the bankruptcy court would still have to find the City
eligible for bankruptcy, and the court would have to approve a plan in bankruptcy that impairs
vested pension benefits, or at least have such a plan presented to it. |

Ignoring these; contingencies, Plaintiffs’ fact assertions center upon their alleged
apprehension as to-what might happen. Plaintiffs contend they are entitled to a declaratory
judgment that the Act is facially unconstitutional because it “nowhere reqﬁires that in
considering whether to approve an emergency manager’s recommendation to proceed under
Chapter 9, tﬁe Governor shall not approve such recommendation if accrued pension benefits may
be diminished or impaired in violation of [art 9, § 24].” (Complaint, 9 18 and 19).
Accordingly, Plaintiffs assert, “because [the Act] does not prohibit a municipality from
proceeding under Chapter 9 of the US Bankruptcy Code if accrued pension benefits may be
unconstitutionally diminished or impaired, [the Act] is unconstitutional on its face in violation
of” art 9, § 24. Id. This allegation mistakes the scope of the “authorization”—it is net-approval
of the actual bankruptcy filing or plan— and presumes the Governor would act
unconstitutionally.

Plaintiffs further allege that their: M

[R]ights under the Michigarn- Constitution not to have their pension benefits

“diminished or impaired” can only be guaranteed if this Court acts before the

Governor approves a request to proceed under Chapter 9. Moreover, Emergency

Manager Orr’s threats that he will unconstitutionally diminish or impair Plaintiffs’

vested pension rights have themselves harmed Plaintiffs by instilling in Plaintiffs

a reasonable fear that their constitutional rights will be trampled upon and, in the
process, their future source of income drastically eroded. [Complaint, ¥ 28.]

6
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This Coust cannot assume that there will be a Chapter 9 bankruptcy proceeding involving
the City_ of Detroit. The Governor has not yet authorized such a proceeding at this time nor has
the Governor had the oppqrtlmity to disapprove, approve, or approve and “place contingencies
on a local government in order to proceed under chapter 9,” as provided for in MCL
141.1558(1). And even if the Court assumes that there will be a Chapter 9 proceeding, this Court
cannot assume what the contents of the City’s plan might be, or that the federal lbankruptcy court
will approve a plan that will diminish or impair Plaintiffs’ pension benefits. Because Plaintiffs’
claim is based on a speculative threat of future-injury, they have failed to allege a legal cause of 7
action for which they have standing to seek relief from this Court. Lansing School Education

Ass’n, 487 Mich at 372.

b. Plaintiffs do not meet the requirements of MCR 2.605.
With respect to declaratory judgment actions, MCR 2.605(A)(1) provides:
In a case of actual controversy within its jurisdiction, a Michigan court of record may
declare the rights and other legal relations of an interested party seeking a declaratory
judgment, whether or not other relief is or could be sought or granted. [Emphasis added.]
MCR 2.605 “does not 1&m’t or expand the subject-matter jurisdiction of the courts, but
instead incorporates the doctrines of standing, ripeness, and mootness.” UAW v Central Mich
Univ Trustees, 795 Mich App 486, 495; 815 NW2d'132 (2012). “The existence of an ‘acﬁial
controversy’ is a condition precedent to invocation of declaratory relief.” Shavers v Attorney
General, 402" Mich 554, 588; 267 NW2d 72 (1978); see also Genesis Ctr, PLC'v Comm'r of
Financial & Ins Servs, 246 Mich App 531, 544; 633 NW2d 834 (2001). “An ‘actual
- confroversy’ ... exists when a declaratory judgment is necessary to guide a plaintiff’s future

conduct in order to preserve legal rights. The requirement prevents a court from deciding

hypothetical issues.” UA W, 295 Mich App at 495 (citations omitted) (footnotes omitted). “The

7
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essential requirement of an ‘actual controversy’ under the rule is that the plaintiff pleads and
proves facts that demonstrate an * “ ‘adverse interest necessitating the sharpening of the issues
raised.” ” * " Id. (citations omitted) (footnotes omitted).

As discussed above, the parties are many steps away from a point at which an actual
controversy will exist between them. Presently, the possibility of Chapter 9 bankruptcy
represents only a possibility, and thus whether Plaintiffs’ pension benefits might be impacted
somewhere in the future in a bankruptey proceeding is purely speculative. Thus, the Plaintiffs’
interests and the Governor’s, Treasurer’s, and State’s interests are not yet-adverse, and therefore
no sharpening of the issues through issuance of a declaratory judgment is required. Plaintiffs
have failed to satisfy the requirements of MCR 2.605, and do not have standing to seek relief

from this Court. Lansing School Education Ass’n, 487 Mich at 372.

C. Plaintiffs have not established a special injury, right, or
substantial interest that will be detrimentally affected in a
manner different from that of the citizenry at large.

Even where there is no cause of action provided at law, a court may, in its discretion,
determine whether a litigant has standing. Lansing Schools, 487 Mich at 372. This requires a
showing that the litigant has a special injury or right, or substantial interest, that will be
detrimentally affected in a manner different from the citizenry at large or if the statutory scheme
implies that the Legislature intended to confer standing on the litigant.

Here, as noted above, the Legislature did not intend to confer standing on any person to
challenge the Act. Rather, it expressly provided that there is no cause of action under the Act.
MCL 141.1572. And even if Plaintiffs have a special injury, right or interest based on their
participation in the City’s pension pla.n, which Defendants do not concede, it is not at all certain
that this interest will be detrimentally affected. Again, no authorization to proceed in a Chapter 9

8 :
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bankruptcy with resﬁect to the City has been made, it remains hypothetical. It is also speculative
to assume that Plaintiffs’ pensions will be part of any bankruptcy proceeding. Moreover, a
Chapter 9 bankruptcy proceeding affords various interested parties protections under the federal
Bankruptcy Code.

Bankruptcy Code provisions applicable to a Chapter 9 bankruptcy are set forth under 11
USC 901(a). For instance, § 943, 11 USC 943, of the Bahkruptcy _Code regulates confirmation
of a debtor’s plan of adjustment. Section 943(b) sets forth seven criteria that must be met before
a federal Bankruptcy Court can confirm the plan. The fourth and seventh requirements are
noteworthy here. The fourth criteria requires the bankruptcy court determine “the debtor is not
prohibited by law from taking any action necessary to carry out the plari.” 11 USC 943(b)(4).
The seventh criteria requires a determination that the plan be in the best interest of creditors, and
that it be feasible. 11 USC 943(b)(7). |

At this time, it is purely speculative as to whether Plaintiffs’ interests will be
detrimentally affected should the Governor authorize the City to proceed in Chapter 9. Plaintiffs
therefore do not have standi.ng to seek relief from this Court. Lansing School Education Ass’n,

487 Mich at 372.

3. Plaintiffs’ alleged constitutional claim is not ripe for review.

While both starding and ripeness are justiciability doctrines that assess pending claims to
discern whether an actual or imminent injury in fact is present, they address different underlying
concerns. Michigan Ckirop}'actic Council v Comm ’r of Ins, 475 Mich 363, 378-379; 716 NW2d
561 (2006). The standing doctrine “is designed to determine whether a particular party may
properly litigate the asserted claim for relief.” Id., at 379. The ripeness doctrine, on the other

hand, “does not focus on the suitability of the party; rather, ripeness focuses on the timing of the

9
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action.” Id. (emphasis in original). The ﬁpeness doctrine precludes the adjudication of
hypothetical or cont.ingent claims before an actual injury has been sustained. An action is not
ripe if it rests on contingenf future events that may not occur as anticipated or may not occur at
all. Jd., at371 n. 14.

For the reasons already discussed above, Plaintiffs’ contention that a future Chapter 9
bankruptcy could represent what they characterize as a “threat” to their interests in their pensions
is not ripe because it rests on contﬁagent future events that may or may not occur, to wit; that the
Goverﬁor will approve proceeding in Chapter 9, that the approval will be without any
contingencies, and that their pensions will be impaired as a result of the federal bankruptcy
proceeding. Under these circumstances, this Court should dismiss Plaintiffs’ Complaint as
unripe for review. See Strauss v Governor, 45§ Mich 526, 544, 545 n. 14; 592 NW2d 53 (1999),
quoting Straus v Governor, 230 Mich App 222; 583 NW2d 520 (1998) (citation omitted)
(“unless and until such [a constitutional] encroachment actually occurs, the issue is not ripe for
adjudication,” and “[w}here a constitutional question is presented anticipatorily, the Court is

required by the limits on its authority to decline to rule.”).

4. Plaintiffs’ complaint fails to state a claim upon which this Court may
grant relief. o

Plaintiffs bring a facial constitutional challenge to the Local Financtal Stability and
Choice Act.‘ They broadly assert that the Act is unconstitutional under Const 1963, art 9, § 24
because it empowers the Governor to authorize a proceeding in Chapter 9. (Complaint, § 19).

“A facial challenge is a claim that the law is ‘invalid ir tofo - and therefore incapable of
any valid applicé,tion. .. .> ” In re Request for Advisory Opinion Roegarding Constitutionality of
2005 PA 71,479 Mich 1, 11 n 20; 740 NW2d 444 (2007) (citation omitted) (emphasis in

original). “A party challenging the facial constitutionality of a statute faces an extremely

10
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" rigorous standard, and must show that no set of circumstances exists under which the [a]ct would
be valid.” Id. at 11 (internal quotation marks and citation omitted). Plaintiffs cannot satiéfy this
standard.

As discussed above, § 18(1) of the Act, MCL 141.1558(1), simply authorizes an
emergency manager to recommend, and the Governor to authorize, proceeding under Chapter 9.
It is silent with respect to wﬁat course of action an emergency manager should pursue in
bankruptey, including how a local government unit’s assets and Jiabilities should be treated in
bankruptey. And reievant here, it does not require any particular treatment of pension funds.
Indeed, section 18 does not even mention or allude to pension ﬁmds. Compare this to section
12(1)(m), MCL 141.1552(1)(m), of the Act, which describcsl an emergency manager’s authority
and duties with respect to a “municipal government’s pension fund.” Thus, nothing in the Act
compels or requires any impairment of Plaintiffs’ pension benefits contrary to art 9, § 24. The
Act is therefore not facially unconstifutional. Moreover, Plaintiffs clearly cannot establish “that
no set of circumstances exists under which the [a]ct would be valid,” because the Governor could
place a contingency eliminating the pension fund, payments and liabilities from a Chapter 9
proceeding. Additionally, the City may-not include the pension funds, payments and Iiabilities in
its plan; or the federal court may determine fhat federal bankruptcy law controls the analysis.
Plaintiffs’ facial constitutional challeﬁge to the Act thus fails as a matter of law, and should be

dismissed.

II.  Plaintiffs’ alternative request for preliminary injunctive relief is premature,
overbread, and constitutionally infirm, and fails te satisfy the four requirements for
issuance of a preliminary injunction.

Injunctive relief is an extraordinary remedy that issues only when justice requires, there is

no adequate remedy at law, and there exists a real and imminent danger of irreparable injury.

11
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MCR 3.310(A); Davis v City of Detroit Financial Review Team, 296 Mich App 568, 613-614;
821 NW2d 896 (2012); Michigan Coalition of State Employee Unions, et al v Civil Service
Com;ﬁissién, 465 Mich 212, 226,n 11, 634 Nw2d 692 {2001). In order to obtain a preliminary
injunction, a plaintiff must prove that (1) he is likely to prevail on the merits; (2) he will be
irreparably harmed if an injunction is not issued; (3) the harm to him absent an injunction
outweighs the harm that an injunction would cause the defendants; and (4) there will be no harm
to the public interest if an injunction is issued. Detroit Fire Fighters Ass'n v Detroit, 482 Mich
18, 34; 753 NW2d 57l9 (2008). A court’s exercise of its discretion to consider injunctive relief
may not be arbitrary, but rather must be in accordance with the fixed principles of equity
jurisdiction and the evidence in the case. Jeffrey v Clinton Twp, 195 Mich App 260, 263; 489
NW2d 211 (1992). When seeking injunctive relief, the plaintiff has the burden of proof on each
of these factors. MCR 3.310(A)(4). Plaintiffs have not met their burden here, and their motion

should be denied.

A. Plaintiffs® alternative request for preliminary injunctive relief is premature,
overbroad, and constitutionally infirm.

Plaintiffs alternatively seek a preliminary injunction. But Plaintiffs’ request should be
denied because it is premature, overbroad, and unsupported by precedent.
This Court “at all times is required to question sua sponte its own jurisdiction (whether over a
person, the subject matter of an action, or the limits.on the relief it may afford).” Strauss, 459
Mich-at 532, quoting Straus, 230 Mich App 222 (citation omitted) (emphasis added). In Strauss,
the Michigan Supreme Court, in adopting the Court of Appeals” opinion, expressed “doubt with
respect to the propriety of injunctive relief against the Governor,” and observed that “separation
of powers principles, preclude mandatory injunctive relief, mandamus, against the Governor.”

Id. (citations omitted) (emphasis added). The Court further observed that whether the same
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reasoning also precludes “prohibitory injunctive relief” was an open question “that need not be
resolved in [that] case.” Id. (emphasis added). However, the Coust also recognized, if not
emphasized that

declaratory relief normally will suffice to induce the legislative and executive

branches, the principal members of which have taken oaths of fealty to the

constitution identical to that taken by the judiciary, to conform their actions to

constitutional requirements or confine them within constitutional limits. Only

when.declaratory relief has failed should the courts even begin to consider

additional forms of relief in these situations. [Id. (emphasis added). See also

Davis v City of Detroit Financial Review Team, 296 Mich App 568, 614, 632-

635; 821 NW2d 896 (2012) (O’Connell, J., concurring).]

There is then ahmost a presumption that injunctive relief, of any kind, may not be entered
against the Governor unless declaratory relief has failed. That has not happened here. Their
request for an injunction should thus be denied as a premature.

Plaintiffs’ request for injunctive relief should also be denied because it is overbroad.
Plaintiffs ask this Court to enjoin the Governor from authorizing any bankruptcy for the City of
Detroit. (Complaint, ¥ 31-34). This would include a bankruptcy proceeding in which pension
funds were not at issue or at risk. Additionally, the authorization Plaintiffs seek to enjoin is to
proceed in Chapter 9 only, not the actual bankruptcy Petition or plan. This court cannot
determine, based on the record Plaintiffs’ present, how any bankruptcy proceeding for the City of
Detroit, if filed, may impact their pension benefits or if at all, until the bankruptcy plan is filed
with the bankruptcy court and-uitimately confirmed. 11 USC 943. Plaintiffs alleged
constitutional violation and claimed injury is currently nothing more than pure speculation.
Thus, Plaintiffs’ request should be denied to the extent it is overbroad and not narrowly tailored
to the facts and legal arguments.

Finally, Plaintiffs’ request for injunctive relief should be denied to the extent it is a

request for mandatory injunctive relief. Although Plaintiffs’ have couched their request for
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injunctive relief in prohibitory lariguage, in reality they seek to compel the Governor to exercise
his discretion in a particular manner.

Under § 18(1), MCL 141.1558(1), the Governor may (1) disapprove the
reconimenﬁation; (2) approve the recommendation; or (3) approve the recommendation and
place contingencies on the local government in proceeding under Chapter 9. Plaintiffs’ seek to
have this Court compel the Governor to exercise the first optidn, disapproval. But it is clear that
this Court cannot constitutionally issue a mandatory injunction compelling the Governor to
exercise his discretion and act in a particular manner. Strauss, 459 Mich at 532. See also Flint
City Council v State of Michigan, 253 Mich App 378, 387; 655 NW2d 604 (2002)-(Observing
that Court had previously reversed circuit court “[bJecause the court’s order . . . required the
Governor to take specific, court-ordered action, . . . in the nature of mandamus and in violation
of the Michigan constitution” . Musselman v Governor, 200 Mich App 656, 662; 505 NW2d 288
(1993) (“mandamus will not lie to compel the Governor to act, regardless of whether the actions
sought to be compelled are discretionary or miniéterial”). Accordingly, Plaintiffs’ request for

preliminary or permanent injunctive relief must be denied.

B. Plaintiffs have failed to satisfy any of the four requirements for issuance of a
preliminary injunction.

1. Plaintiffs are not likely to succeed on the merits.

Plaintiffs cannot demonstrate a substantial likelihood of success on the-merits of their
claim that the Act is unconstitutional under art 9, § 24 because, as set-forth above in Argument I,
they lack standing to sue; their claim is unripe; and their facial constitutional challenge fails as a

matter of a law.
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2. Plaintiffs will not suffer irreparable harm if an injunction is not
issued.

Again, if justiciable, the underlying issue in this case is properly raised in the federal
Bankruptcy Court in the context of the actual bahkmptcy plan during the confirmation précess
and not in the state trial court. 11 USC 943. Plaintiffs’ legal claims would ripen only if and
when a bankruptcy proceeding includes a possible reduction or adverse impact on their pension
bcnéﬁts. It is in that forum, in the context of the specific bankruptc.y plan, that these legal issues
should be addressed and resolved. Because Plaintiffs have a legal remedy — litigation in the
context of the bankruptcy action ~they will not suffer irreparable harm if an injunction is not

issued now. They have identified no immediate threat to their pension benefits.

3. Defendants would be harmed more by the granting of the relief than
would Plaintiffs in the absence of an injunction.

While Plaintiffs retain their access to the remedies set forth in the federal Bankruptey
Code without need of court-granted injunctive relief, the grant of Plaintiffs’ alternative motion
for preliminary injunction would harm Defendants, the operation of state government, the City of
Detroit and its fiscal recovery. As discussed above, the grant of such relief would require that
this Court disregard the separation of powers'doctrine. Const 1963, art 3, § 2. The granting of
such relief also would unlawfully intrude on the Governor’s executive powers to authorize a
Chapter 9 bankruptcy under section 18 of the Act, MCL 141.1558, by barring him from
implementing the Act. The breadth of the injunction sought would preciude the authorization of
any bankruptcy proceeding thereby prohibiting the State, the Emergency Manager and the City
of Detroit from accessing an important tool for resolution of the existing fiscal crisis. The
impact on the State’s and City’s economy would be devastating and the consequent impact on
Plaintiffs pension benefits potentially worse than any bankruptcy action would produce.

15
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4. 'The harm to the public interest if the injunction is issued is readily
apparent.

In that Defendants would be harmed more by the granting of the injunctive relief than
would Plaintiffs in the absence of an injunction, fikewise the public at large Wiﬁ bé hanned for
the same reasons. An affront to the separation of powers doctrine and an unlawful intrusion into
the Governor’s executive powers can never be in the public inferest.

The administration of any statute is essentiaily a matter of public and not of individual
concern. Accordingly, in this case, the public is not benefited by a court order that would bar the
Governor from authorizing a Chapter 9-bankruptcy under section 18 of the Act, MCL 141.1558.

Furthermore, improper interference with these gubernatorial powers directly contravenes
the Act’s measures to “assure the fiscal accountability of the local government and the local
government’s capacity to provide or cause to be provided necessary governmental services
essential to the public health, safety, and welfare.” MCL 141.1549(2). An injUnétion would
place the citizené of the City of Detroit at greater risk because it would eliminate access to an -
important tool to resolve the existing fiscal crisis, causing further detrimental impact to public
safety, services, and welfare. |

For all of these reasons, the Court’s issuance of injunctive relief or other such relief

would be unwarranted and inappropriate.
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13-53846-swr Doc 1219-4 Filed 10/17/13 Entered 10/17/13 13:56:17 Page 20 of 23



Conclusion and Relief Requested

For the reasons stated above, Defendants respectfully request that this Honorable Court
deny Plaintiffs’ motion for expedited declaratory relief and/or for a preliminary injunction, and
grant Defendants’ motion for summary disposition dismissing Plaintiffs’ Complaint under MCR

2.116(C)(4), (5), and (8) with prejudice.

Respectfully submitted,

Bill Schuette
Attorney General

P
7,

Thomas Quasarano (P27982)

Brian Devlin (P34685)

Assistant Attorneys General

Attorneys for Defendants

State Operations Division

Dated: July 15,2013 (517)373-1162 -
AG# 2013-0048624-A ~ Webster-SOM — Response to Min Declaratory Judgment
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Michigan, and ANDY DILLON, as Treasurer
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John R. Canzano (P30417) Thomas Quasarano (P27982)
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STATE OF MICHIGAN )
) ss
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PROOF OF SERVICE

The undersfgned certifies that on July 15, 2013 she served a copy of the Defendants’
Response to Plaintiffs’ Motion for Declaratbry Judgment or Preliminary Injunction and Briefin
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

GRACIE WEBSTER and
VERONICA THOMAS,
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Vs Case No. 13-000734-CZ-C30
Hon. Rosemarie E. Aquilina
THE STATE OF MICHIGAN;

RICHARD SNYDER, as Governor
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SMITH & RADTKE, P.C.
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REPLY BRIEF IN SUPPORT OF MOTION FOR
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INTRODUCTION

The pertinent facts have already been stated in Plaintiffs’ Verified Complaint, Motion,
and Brief in Support filed July 3, 2013, which are incorporated herein by reference. Notably,
Defendants do not contest (or even mention) the most important facts here, which bear repeating:
On June 14, 2013, Emergency Manager Kevyn Orr issused a formal “Proposal for Creditors”
which expressly states that “there must be significant cuts in accrued, vested pension amounts
for both active and currently retired persons.” The same day, the Emergency Manager -- who
is himself a lawyer and bankruptcy expert -- publicly threatened that state laws -- including the
Michigan Constitution -- protecting vested pension benefits will “not . . . protect” those pension
rights in bankruptcy court.

Moreover, Defendants do not contest the substantive merits of Plaintiffs’ claim that PA
436 is unconstitutional to the extent it allows accrued pension benefits to be “diminished or
impaired” in violation of Article IX Section 24 of the Michigan Constitution.  Rather,
Defendants claim this case is not justiciable because the Emergency Manager has not yet actually
requested and the Governor has not yet actually authorized a Chapter 9 filing pursuant to PA
436. Howver, as explained below and in Plaintiffs’ original Brief, the instant controversy
presents a classic case for declaratory relief under MCR 2.605. The need for a declaratory
judgment to establish the rights and duties and to guide the conduct of all the parties here is
urgent. Plaintiffs are entitled to a declaratory judgment that PA 436 is unconstitutional to the
extent it allows the Governor to authorize Chapter 9 bankruptey filing which, as the Emergency
Manager has himself acknowledged, is intended to diminish or impair the accrued vested pension
rights of Plaintiffs as well as thousands of their coworkers and fellow retirees. In the alternative,
Plaintiffs are entitled to a preliminary injunction enjoining the Governor from authorizing such a

unconstitutional bankruptcy filing.
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A. Plaintiffs have established an actual controversy entitling them to
declaratory relief under MCR 2.603.

Although Defendants couch their arguments in terms of standing and ripeness, the only
real issue is whether there is an "actual controversy” under MCR 2.605, which subsumes those
justiciability issues. This matter clearly presents “a case of actual controversy” empowering the
Court to “declare the rights and other legal relations of an interested party seeking a declaratory
judgment” under MCR 2.605(A)(1). Defendants’ argument that Plaintiffs’ request for
declaratory relief presents speculative or hypothetical claims must be rejected. Under
longstanding and well-established Michigan law, Plaintiffs are entitled to a declaratory
judgment.

Defendants correctly cite Lansing Schools Ed Ass'n v Lansing Bd of Ed, 487 Mich 349;
792 NW2d 686 (2010), as the controlling law. But that case supports Plaintiffs, not Defendants.
In Lansing Schools Ed Ass 'n, the Supreme Court held that in the declaratory judgment context:

[W]henever a litigant meets the requirements of MCR 2.605, it is sufficient to
establish standing to seek a declaratory judgment.

487 Mich at 372. The Court further held that the standard for whether a litigant meets the
requirements of MCR 2.605 was that stated in Associated Builders and Contractors v Wilbur,
472 Mich 117, 126; 693 NW2d 374 (2005): “[t]he essential requirement of the term ‘actual
controversy’ under the rule is that plaintiffs plead and prove facts which indicate an adverse
interest necessitating a sharpening of the issues raised.” Lansing Schools Ed Ass'n, 487 Mich at

372, 1n20.!

' Notably, although Lansing Schools Ed Ass’n held that “Michigan standing
jurisprudence should be restored to a limited, prudential doctrine that is consistent with
Michigan’s longstanding historical approach to standing” and overruled the standing doctrine
adopting federal Article III standing jurisprudence established in Lee v Macomb Co Bd of
Comm 'rs, 464 Mich 726; 692 NW2d 900 (2001) and Nat 'l Wildlife Federation v Cleveland Cliffs

‘ 2
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Defendants also cite UAW v Central Mich Univ Trustees, 295 Mich App 486; 815 NW2d
132 (2012). Again that case supports Plaintiffs, not Defendants. In Central Michigan, the
plaintiff union sought a declaratory judgment that a university policy governing employees who
become candidates for public office was invalid and in violation of the Political Activities by
Public Employees Act, MCL 15.401 ef seq. The defendant university claimed the plaintiff
lacked standing and that there was no actual controversy because none of its members had
atternpted to become candidates for political office. The Court held that “by granting declaratory
relief in order to guide or direct future conduct, courts are not precluded from reaching issues
before actual injuries or losses have occurred.” The Court held that there was an actual
controversy concerning the legitimacy of the candidacy policy, because “to hold otherwise
would be inconsistent with the purpose of a declaratory judgment” which is “to enable the parties
to obtain adjudication of rights before an actual injury occurs, 10 settle a matter before if ripens
into a violation of the law or a breach of contract, or to avoid a multiplicity of actions by
affording a remedy for declaring in expedient action the rights and obligations of all litigants.
295 Mich App at 496 (emphasis in original), quoting Rose v State Farm Mutual Ins Co, 274
Mich App 291, 294; 732 NW2d 160 (2006).

City of Lake Angelus v Mich Aeronautics Comm, 260 Mich App 371; 676 NW2d 642
(2004), cited in Central Mich University, is particularly instructive, and clearly shows that
Plaintiffs are entitled to a declaratory judgment here. In Lake Angelus, the plaintiff city sought a
declaratory judgment that the enabling legislation establishing the Michigan Aeronautics

Commission, MCL 259.1 et seq., did not authorize the Commission to override the city’s

Jron Co, 471 Mich 608; 684 NW2d 800 (2004), Lansing Schools did not overrule Associated
Builders and Contractors on this point, noting that Associated Builders had incorporated the pre-
Lee/Cleveland Cliffs standard for establishing standing for a declaratory judgment under MCR
2.605. Lansing Schools Ed Ass'n, 487 Mich at 372, n 20. Thus Plaintiffs have established an

3
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ordinance banning the use or docking of seaplanes on Lake Angelus. A lakefront property owner
(Gustafson) had previously challenged the city ordinance in the federal courts and lost.
Subsequently, the Seaplane Pilots Association requested that the Aeronautics Commission act to
clarify that lakes such as Lake Angelus should be open to seaplane operations irrespective of any
focal ordinances. In response, the Commission promulgated a rule establishing a multistage
administrative process by which local ordinances, such as the plaintiff city’s ordinance, could be
overridden.

The Attorney General, in defense of the Aeronautics Commission and the validity of its
enabling legislation, argued that because Gustafson had not so requested, and the Aeronautics
Commission had not begun an administrative process to override the city’s ordinance, there was
no actual controversy which would support declaratory relief under MCR 2.605. The Court of
Appeals unequivocally disagreed:

Hanging over the city is the prospect of being required to respond in

administrative proceedings designed to override the ordinance, pursuant to an

administrative rule adopted specifically to provide a means of overriding the
ordinance respecting Lake Angelus. To be sure, the commission may not drop the

sword. But the commission adopted the administrative rule, the Attorney General

claims that it is valid, and, perforce, at any time, the city may be called upon to

respond in an administrative context at considerable cost and expense, and in

circumstances that are not predictable.
260 Mich App at 376. (emphasis supplied) The Court concluded there was an “actual
controversy” and that it was “in the public interest to declare the rights of the parties on the
question of whether the Commission has the authority to override the ordinance.” The Court
further noted that the modern declaratory judgment rule [MCR 2.605] “was intended to ‘provide

for the broadest type of declaratory judgment procedure.” Id, 377, citing Shavers v. Kelley, 402

Mich 554; 267 NW2d 72 (1978), and Longhofer, Courtroom Handbook on Michigan Civil

“actual controversy” under both Associated Builders as well as Lansing Schools.

4
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Procedure (2003), §2605.6, p. 1020. See aiso, City of Huntington Woods v City of Detroit, 279
Mich App 603, 616-617; 761 NW2d 127 (2008) (finding actual controversy for a declaratory
judgment concerning defendant city’s authority to sell golf course property, and pursuant to what
terms, even though there had been no violation of restrictive covenants and property had not yet
been sold, because city was seriously considering sale of the property and had begun to solicit
bidders; declaratory relief was “necessary in order to guide or direct future conduct” of defendant
and because “courts are not precluded from reaching issues before actual injuries or losses have
occurred.”) (citation omitted)

The Lake Angelus case is on all fours with this case. There, as here, an adjudicative
forum had been established which, once invoked, threatened to invalidate the plaintiff’s rights.
In Lake Angelus the forum was the Aeronautics Commission administrative procedure and the
right threatened was the City’s right under its local ordinance to ban seaplanes. Here, the forum
is federal bankruptcy court under Chapter 9 and the rights threatened are Plaintiffs’ rights under
the Michigan Constitution protecting their accrued pension benefits. There, as here, an "actual
controversy” existed under MCR 2.605 even though there had been no request to invoke the
forum and the process which could abrogate the plaintiff’s rights had not been initiated, because
the process could commence at any time "in circumstances that are not predictable” and because
declaratory relief was necessary in order to declare the rights of the parties as to the defendant’s
authority to begin proceedings which could override the plaintiff’s rights.

As noted in Plaintiff’s Verified Complaint and in their Brief in Support of Motion for
Declaratory Judgment and Preliminary Injunction, the need for declaratory relief is urgent.
Emergency Manager Orr -- himself an attorney and bankruptcy expert -- has stated in writing
that “there must be significant cuts in accrued, vested pension amounts for both active and

currently retired persons.” He has publicly threatened that vested pension benefits will be

5
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abrogated in a Chapter 9 proceeding authorized by the Governor pursuant to PA 436, and that
any state law protecting pension benefits -- including the Michigan Constitution -- is “not going
to protect” retirees or employees with vested pension benefits in bankruptcy court.” And, he is
admittedly using the threat of bankruptcy in an attempt to force vested pensioners and employees
to give in to his demands to diminish and impair their constitutionally protected pension rights
before any bankruptcy filing, understandably causing Plaintiffs, and thousands of city retirees

like them, great fear and anguish for their future well-being. 3

2 Despite the Emergency Manager’s threats, Defendants argue that Plaintiffs” pension
rights under Michigan law could be protected in Chapter 9. Although Plaintiffs obviously reserve
the right to argue that a federal bankruptcy court must honor Michigan’s Constitutional
protections for vested pension benefits, what would happen to those rights in bankruptcy is
unpredictable, at best. See, e.g., Comment, Solving Insolvent Public Pensions. The Limitations
of the Current Bankruptcy Option, 28 Emory Bankr Dev Journal 89, * 121-122 (noting that
“while some commentators and local officials have argued that state law restrictions on pension
reductions or modifications may limit the bankruptcy court’s ability to reduce or terminate these
retirement obligations, [a decision of at least one bankruptcy court] affirmed the general
proposition that, where states authorize a municipality to file bankruptcy, federal bankruptcy law
is not subordinate to state law.”) (citations and footnotes omitted)

3 Defendants also cite to Section 32 of PA 436, MCL 141.1572, which purports to
preclude causes of action under PA 436 for violation of the Act. But as Defendants correctly
note, Plaintiffs are not aserting a cause of action under the Act. They are asserting a claim that
PA 436 is unconstitutional to the extent it allows the Governor to authorize a bankruptcy filing
which threatens to diminish or impair Plaintiffs’ accrued pension rights in violation of Article IX
Section 24 of the Michigan Constitution; and in the alternative for an injunction prohibiting the
Governor from unconstitutionally authorizing such an unconstitutional bankruptcy filing under
PA 436. Itis black letter law that this court has jurisdiction over such claims, and Defendants do
not contend otherwise. As the Supreme Court declared in Diggs v State Bd of Embalmers &
Funeral Directors, 321 Mich 508, 514 (1948), “[t]his Court has repeatedly held that in cases
where an irreparable injury will result from the acts of public officials in attempting to proceed
under an invalid law, the jurisdiction of equity may be invoked for the purpose of obtaining
injunctive relief and a determination as to the constitutionality of the statute that is involved.”

Moreover, as Defendants also correctly note, a litigant also has standing in this context
“if the litigant has a special injury or right, or substantial interest, that will be detrimentally
affected in a manner different from the citizenry at large . . .” Lansing Schools Ed Ass’n, 487
Mich at 372. Plaintiffs obviously satisfy this standard. Plaintiffs are imminently threatened with
the diminishment or impairment in federal bankruptcy court of their hard-earned vested pension
benefits. And the threat of bankruptcy is being used rnow in an attempt to force Plaintiffs to give
in to the Emergency Manager’s demands to diminish or impair constitutionally protected pension

6
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The Emergency Manager could request, and the Governor could authorize, a Chapter 9
bankruptcy filing at any moment. Plaintiffs need and are entitled to declaratory relief now.

B. Plaintiffs have stated a valid claim for relief

Defendants argue at page 10-11 of their Response Brief that Plaintiffs” Complaint fails to
state a claim upon which this court may grant relief. Defendants assert that because Plaintiffs
have described their claim as a "facial" challenge, it is subject to the rule stated in /n re Request
for Advisory Opinion Regarding Constitutionality of 2005 PA 171, 479 Mich 1; 740 NW2d 444
(2007) that “[a] facial challenge is a claim that the law is invalid in foto -- and therefore
incapable of any valid application,” id at 11, n 20, i.e., that "no set of circumstances exists under
which the [a]ct would be valid." Jd at 11. This argument must be rejected for several separate
and independent reasons.

First, as explained above and in Plaintiff's original Brief in Support, Plaintiffs have stated
a valid claim for declaratory relief. The rule stated in Request for Advisory Opinion is
inapplicable to requests for declaratory relief such as this. For example, in the Lake Angelus case
discussed above, the Court of Appeals found that the enabling legislation at issue was invalid in
the sense that it did not allow the Aeronautics Commission to approve the landing and takeoff of
seaplanes in violation of local ordinances. The court never considered, and did not need to
consider, whether there was "no set of circumstances” under which the enabling legislation
would be valid, In fact, the court considered the possibility that the legislation could be validly
applied in that the Aeronautics Commission might not "drop the sword" -- i.e. might not override

the local ordinance -~ yet still granted the requested declaratory relief.

rights before a bankruptey filing. The citizenry at large, unlike Plaintiffs, suffers no such special
injury.

7
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Second, Plaintiffs are not seeking to invalidate PA 436 "in fofo" as required for
application of the rule stated in /n Re Advisory Opinion. Plaintiffs are only seeking a declaration
that the provisions of PA 436 which allow a Chapter 9 bankruptcy filing are unconstitutional
where, as here, such a filing threatens to impair or diminish vested pension benefits in violation
of Article IX Section 24 of the Michigan Constitution. For example, in a case where a
municipality had no pension plan, or a pension plan whose participants had no accrued benefits,
a Chapter 9 filing would not violate Article IX Section 24.

Here, because the imminent Chapter 9 filing does threaten to impair or diminish vested
pension benefits -- as Emergency Manager (and bankruptey lawyer) Orr has explicitly stated --
Plaintiffs are entitled to a declaration that PA 436 is unconstitutional to the extent it allows the
Governor to authorize a Chapter 9 bankruptey filing by the Emergency Manager. This case is a
challenge to the provisions of PA 436 which authorize a Chapter 9 filing in violation of Article
IX Section 24 of the Michigan Constitution. Moreover, even if the Court were to find Plaintiffs’
limited facial challenge somehow deficient, the Court can and should still find that the law is
unconstitutional as app}ie&, based on the particular facts here: the Emergency Manager's threat
that "there must be significant cuts in accrued vested pension amounts" and that the Michigan
Constitution is "not going to protect” retirees or employees with vested pension rights in
bankruptcy court.

Third, the In re Advisory Opinion case was just that -- an advisory opinion. There were
no facts and there were no parties. The Attorney General argued both sides of the case -- that the
voter identification law in question was, and was not, constitutional. That case obviously
presented a pure facial challenge to a law ir foro. That case was nothing like this case, and the

rule stated there has no application here.

8
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C. In the alternative, Plaintiffs are entitled to a preliminary injunction

In support of their alternative request for a preliminary injunction, Plaintiffs incorporate
the arguments previouisly stated in support thereof in their original July 3, 2013 Brief in Support.
Plaintiffs also incorporate by reference the arguments in support of a preliminary injunction in
the July 3, 2013 Brief in Support and the July 18, 2013 Reply Brief filed in this Court by the
Plaintiffs in Flowers v State of Michigan, No. 13-729-CZ.

Plaintiffs seek in the alternative a preliminary injunction prohibiting the Governor from
authorizing a Chapter 9 filing by the Emergency Manager which threatens to impair and
diminish Plaintiffs’ accrued vested pension benefits in violation of Article IX Section 24 of the
Michigan Constitution. The Emergency Manager has given every indication that he intends to
use Chapter 9 to achieve “significant cuts in accrued vested pension amounts for both active and
currently retired persons,” and has threatened that in his expert opinion as a bankruptcy lawyer,
the Michigan Constitution is “not going to protect you” from having pension benefits diminished
or impaired in bankruptcy.

Defendants argue that Plaintiffs’ request for injunctive relief is overbroad because it
would prohibit the Governor from authorizing a bankruptcy filing which did not threaten to
impair or diminish vested pension rights. However, in his recent filings in both this case and the
Flowers case, although he had every opportunity to do so, the Governor gave no indication
whatsoever that he would authorize a Chapter 9 filing only if the filing did not threaten to
diminish or impair vested pension rights and by requiring that all accrued benefits be fully
funded well before any bankruptcy filing. The Governor’s silence in this regard is telling.
Moreover, even if the Governor were to attach such a contingency, there is no guarantee that a

bankruptcy judge would honor it, although Plaintiffs of course would argue that he or she should.

9
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(See fn 2, supra.) Accordingly, there is no basis for the Defendants’ claim that the injunctive
relief which Plaintiffs seek is overbroad.

Defendants also argue that an injunction against the Governor prohibiting him from
authorizing a bankruptcy filing which threatens to unconstitutionally diminish or impair vested
pension rights is precluded under separation of powers principles, citing Strauss v Governor, 459
Mich 526, 532; 592 NW2d 53 (1999). But Strauss dealt with mandatory injunctive relief
{(mandamus) and not, as here, prohibitory injunctive relief. As Defendents concede, the Court in
Strauss expressly did not decide that prohibitory injunctive relief against the Governor is
precluded. Of course, as Strauss notes, it is expected that the Governor -- who has taken an oath
to obey the Constitution -- will obey a declaratory judgment that he not violate the Constitution
by authorizing a Chapter 9 bankruptcy which threatens to impair or diminish vested pension
benefits. The problem is that if he attempts to authorize bankruptcy before declaratory relief is
granted, or if he fails to obey a declaratory judgment, it will be too late for Plaintiffs, absent an
injunction. Once the City has entered bankruptcy, there may be no turning back, and as noted in
fn. 2, supra, the consequences for Plaintiffs’ vested pension rights will be unpredictable, at best.*

Finally, as explained in Plaintiffs’ Verified Complaint and July 3 Brief, as well as the
Complaint, Brief and Reply Brief in the Flowers case, Plaintiffs satisfy all the factors for a
preliminary injunction. In particular, the public interest will be served by stopping the

unconstitutional destruction of the vested pension benefits of thousands of retirees and workers

* For the same reason, Defendants’ claim that Plaintiffs will have an “adequate remedy at
law” in bankruptcy court is ludicrous. As the Emergency Manager has threatened, the express
purpose of a bankruptey filing would be to abrogate pension rights, and in his professional
opinion, the Michigan Constitution will “not . . . protect” retirees in bankruptcy court. While
Plaintiffs would of course contest such a result, bankruptey court proceedings are obviously not
an “adequate remedy” for vindicating their rights under the Michigan Constitution.

10
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who have planned their futures trusting that their pension benefits were constitutionally protected
and that Article IX Section 24 of the Michigan Constitution means what it says.

CONCLUSION

Wherefore, Plaintiffs respectfully request that their Motion for Declaratory Judgment
and/or Preliminary Injunction be granted.

Respectfully submitted,
)

McKNIGHT, McCLOW, CANZANO,

SMITH & RADTKE, P.C.

Jopfi R. Canzafio (P36¢175 ¢~
Aftorneys for!Plaintiffs

400'Gallgrfa Officentyé, Suite 117
Southfield, Ml
248-354-9650
jeanzano@michworklaw.com

Date: July 18, 2013

PAAFSCME\Emergency Mgr Litigation\Pleadings\Reply Brief-REV.doc
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

GRACIE WEBSTER and
VERONICA THOMAS,

Plaintiffs,
Vs

THE STATE OF MICHIGAN;
RICHARD SNYDER, as Governor
of the State of Michigan; and
ANDY DILLON, as Treasurer of
the State of Michigan,

Defendants,

Case No. 13-000734-CZ-C30
Hon. Rosemarie E. Aquilina

JOHN R. CANZANO (P30417)
McKNIGHT, McCLOW, CANZANO,
SMITH & RADTKE, P.C.

Attorneys for Plaintiffs

400 Galleria Officentre, Suite 117
Southfield, MI 48034

248-354-9650
jcanzano@michworklaw.com

THOMAS QUASARANO (P27982)
BRIAN DEVLIN (P34685)
Assistant Attorneys General
Attorney for Defendants

P.O. Box 30754

Lansing, MI 48909

517-373-1162
quasaranot@michigan.gov
devlinb@michigan gov

PROOQF QF SERVICE

The undersigned certifies that on July 18, 2013, he served a copy of Reply Brief in

Support of Motion for Declaratory Judgment and Expedited Hearing Pursuant to MCR 2.605(D),

or in the Alternative for Preliminary Injunction by email and first class mail upon:

THOMAS QUASARANO

BRIAN DEVLIN

Assistant Attormeys General
Attorney for Defendants

P.O. Box 30754

Lansing, MI 48909

/s/ John R, Canzano
John R. Canzano
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

THE GENERAL INTSYSTEM  (Jrace-  tJelhyg pac
OF-FHE CITY OF DETROIT, and THE o ‘
POIACE AND FIRE RETIREMENT L\@Q
ars
SY&TEM OF THECITY OF DETROIT, \ \Jarence < (b s
Plaintiffs, - L (yopeYLE
Case No. 1-3«‘7'6816% 2
V8.
S el K ‘/\/\m[uj@si« Hon. @v@mwﬁ,
. H ] } 3 ; he Il
EMERGENCY MANAGER OF THE CITY OF Ul

DEFROIT,"and RICHARD SNYDER, in his
official capacity as the GOVERNOR OF THE

STATE OF MICHIGAN, €. g A npf b//
i

fendants. 7 '
Defendants (/’@qufk [./_.(Aars' fb%{ﬁ(ﬂ/{Cﬁrf)@&r
/

LV

"

Ronal A. King (P45088) {
Aaron O Mz;/r?hews (P64744) \k‘:’ LU\ EZ C o1 Z w0 P 3= ()

Michael )\Pdttwell (P72419) e o

CLark HILY PLC e ( fl‘yt/, MCC«L“& Cerv~2hem § “\IPZ\,
212 East Gfand River Avenue & Rastee P C

Lansing, iaiifgan 48906 L{ >S ol

(517) 314-3100 Al Oficewt s

Attomeys for Plaintiffs
/

TEMPORARY RESTRAINING ORDER

At a session of said Court, held in the City of y
f),gnsing, C?umy of Ingham, State of Michigan {/\o\,u’\‘*j qﬂ)m

H/i—w/kwl

PRESENT: HON. e ee3d
\_V\.

This matter having come before the Court on Plaintiffs” Camplaint with verification and
Dec (arutsen /\g wcld Grast a &Eeﬂh atine v [ gunedan_
%Rorte Motion for a Temporary Restraining Order; the Court being fully advisea in H(le /
K. .

premises; Plaintiffs having shown a likelihood of success on the merits of the claims in

9214431.1 14893/144127
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Plaintiffs’ Complaint; Plaintiff having adequately shown that a failure to immediately issue a
Temporary Rsstraining Order will cause irreparable injury to Plaintiffs by permitting the
Governor and the Emergency Manager (“Defendants™) to authorize and file a Chapter 9
bankruptey petition wherein Plaintiffs’ accrued financial benefits will be impaired prior this
Court’s scheduled preliminary injunction hearing on Monday, July 22, 2013; and the Court being
otherwise fully informed in the premises and finding good cause: St L ag

olresdsy e

IT IS FURTHER ORDERED that Defendants are immediately and temporarily enjoil

IT IS HEREBY ORDERED that Plaintiffs’ Motion 1s granted;

and restrained from taking any action (including the authorization of an unconditional Chapter 9
bankruptcy proceeding for the City of Detroit and/or the filing of a Chapter 9 bankru t(?'

14 ,\&lﬂ‘“’\ LY -C wraber ackow w { b f:sﬂ:.c et 4o An
petition) ‘Ehat may: (i) cause the accrued financial benefits of the Retirement System# or their

"
participants from in any way being diminished or impaired as mandated by Article IX, section
24, of the Michigan Constitution, or (i1} otherwise abrogate Article IX, section 24, of the
Michigan Constitution; A " \ -29,’—

IT IS FURTHER ORDERED that the Court shall hold a hearing on , 2013 at

celfrq ko @ s
0\ -0 DMhereby Defendants shall show cause why agreh ina ﬁmuncuon shall not/lssue and

IT IS FURTHER ORDERED that thisgtgmporary restraining order shall remain in full
fuvibhes erobe (//l/v Caw -t
force and effect unti] - 5:00-p-

IT IS SO ORDERED.

DATE: ISM |3
TIME: Lyi' ,{515;,} M -

CIRCUIT COURT JUDGE

2
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

GRACIE WEBSTER and
VERONICA THOMAS,

V8

THE STATE OF MICHIGAN; ey
RICHARD SNYDER, as Governor ﬁq,.‘.@' e
of the State of Michigan; and 3

ANDY DILLON, as Treasurer of

Plaintiffs,
Case No. 13-734-C7Z

HON. ROSEMARIE AQUILINA
WED

5 L

ity itk
Courk

Qi “Michi ot of the
the State of Michigan, 3%;\ \3 S;m&! Pt
Defendants.

John R. Canzano (P30417) Thomas Quasarano (P27982)
McKnight, McClow, Canzano, Brian Devlin (P34685)

Smith & Radke, P.C. Assistant Attorneys General
400 Galleria Officentre, Suite 117 Department of Attorney General
Southfield, Michigan 48034 .0, Box 30754
(248) 345-9650 Lansing, Michigan 48909
scanzano(@michworklaw.conl (517)373-1162
Counsel for Plaintiffs quasaranot@michigan.gov

deviinb@michigin.gov
Attorneys for Defendants

NOTICE OF SUGGESTION OF PENDENCY OF

BANKRUPTCY CASE AND APPLICATION OF THE AUTOMATIC STAY,

PLEASE TAKE NOTICE THAT, on July 18, 2013 (the "Petition Date"), the City of

Detroit, Michigan (the "City") filed 2 petition for relief under chapter 9 of title 11 of the United

States Code (the "Bankruptey Code™). The City's bankruptcy case is captioned In re City of

Detroit. Michigan, Case No. 13-53846, (Bankr, E.D. Mich.) (the "Chapter 9 Case"), and is

pending in the United States Bankruptcy Court for the Eastern District of Michigan

13-53846-swr
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(the "Bankruptcy_Court"). A copy of the voluntary petition filed with the Bankruptcy Court

commencing the Chapter ¢ Case is attached hereto as Exhibit A.

PLEASE TAKE FURTHER NOTICE THAT, in accordance with the automatic stay
‘imposed by operation of sections 362 and 922 of the Bankruptcy Code (the "Stay™), from and
after the Petition Date, no act to (i) exercise control over property of the City or (ii) collect,
assess or recover a claim against the City that arose before the commencement of the Chapter 9
Case may be commenced or continued against the City without the Bankruptcy Court first
issuing an order lifting or modifying the Stay for such specifidpurpose. |

PLEASE TAKE FURTHER NOTICE THAT, in accordance with the Stay, from and
after the Petition Date, no cause of action arising prior to, or relating to the period prior to, the
Petition Date may be commenced or continued against (i) the City, in any judicial, administrative
or other action or proceeding, or (i) an officer or inhabitant of the City, in any judicial,
administrative or other action or proceeding that seeks fo enforce a claim against the City, and no
related judgment or order may be entered or enforced against the City outside of the Bankruptcy
Court without the Bankruptcy Court first issuing an order lifting or modifying thé Stay for such
specific purpose.

PLEASE TAKE FURTHER NOTICE THAT actions taken i;z violation of the Stay,
and judgments or orders entered ot enforced against the City, or its officers or inhabitants to

enforce a claim against the City, while the Stay is in effect, are void and without effect.
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PLEASE TAKE FURTHER NOTICE THAT the City hereby expressly reserves all
rights with respect to the above-captioned proceeding, including, but not limited to, the right to

move fo vacate any judgment entered in the above-captioned proceeding as void.

Dated: July 19,2013 Respectfully submitted,

/)ﬁlf Dy /d%&?/%% ‘ )

Tofiathan €. Green (P33140)

Stephen S. LaPlante (P48063)

Jaclyn Shoshana Levine (P58938)

MILLER, CANFIELD, PADDOCK
AND STONE, P.L.C.

150 West Jefferson

Suite 2500

Detroit, Michigan 48226

Telephone: (313} 963-6420

Facsimile: (313)496-7500

green@millercanfield.com

COUNSEL FOR THE CITY

3
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Revised 0508

UNITED STATES BANKRUPTCY COURT
Eastern Distrlet of Michigan

In re:

City of Detroit, Mickigan,
Case No. 13-~

Debtor. !

BANKRUPTCY PETITION COVER SHEET

(The debtor must complete and file this form with the petition in every bankruptey case, Instead of filling in the boxes on the petition

requiring information on prior and pending cases, the debtor may refer to this form.)

Partl

"Compenion cases," as defined in L.B.R. 1073~5(b3, are cases involving any of the following: (1) The same debtor; (2) A corporation and any majority
sharehalder thereof: (3) Affiliated corporations; (4} A partnership and any of its genesal partners; (3) An individual and his or her general partner; (6} An
individual and his or her spouse; or (7) [ndividuals or entities with any substantial identity of financial interest or assets,

Has 3 "companion cass” to this case ever been filed at sny thme in this district or amy ather district? Yes.. Ne X

{If yes, complete Part 2.)
Part2
For cach compirnlon case, state tn chronvlegical order of cases:

Not applicable

If the present case is a Chapter 13 case, state for each companion ¢35e!
Not applicable
v Part3- in a Chapter 13 Cnse Ouly

The Tebtor(s) certify, re: 11 US.LCL§ 13280 Not Applicable

[indicate which]

1 Debtor(s) received a discharge iasued in a case filed under Chapier 7, 11, or 12 during the 4-yeurs before filing this case.

3 Debtor(s) did not r.eceivc a distharge iséucd it # case filed under Chapter 7, 11, or 12 during the 4-yeers before fling this case.

[7 Debtor(s) received a discharge in & Chapter 13 case filed during the 2-years before filing thig case.

3 Debtor(s) ¢id not receive a discharge 1n 3 Chiapter 13 case fled during the 2-years before filing this case.

1 declay /\idm;:i/b‘)fperju

at 1 have read this form and that it is tue and cotrect to the best of my information and belef,

Kevyp B, Ot ! - . Bavic O Homan {OH 1D38271) Bruce Beanett (CA 103430)

Emgtgency Manager Heuther Lonnox {OF 0055649) JONES DAY

Cigof Detroit JONES DAY 555 South Flower Birect
Marth Point Fifijeth Floor

Los Angeles, SA 90071
Telephane: (213) 243-2382
Facsimile: {213) 243-2539

bbennett@ienesday.com

00§ Lakoside Avenue
Clevelond, OH 44114
Telophone: {216} 586-3939
Facaimile: (216) 5750212
dehshman@ionssdav.com

Date: July 15,2083

Jonathar S, Grezn (M1 P33 140)

Stephcn 8, LaPlante (MI PAR0GE)

MILLER, CANFIELD, PADDOCKE
AND §TONE, PL.C

150 West Jofarson

Suite 2508

Detroit, MI 48226

Tetephone: {313)963-6420

Fagsimaile: {313) 4967500

r .00
I 3 d.0m

ATTORNEYS FOR THE CITY OF DETROIT, MICHIGAN

13-53846 Doc l1 Eiled 07/18/13 Entered 07/18/13 16:06:22 Page 1 of 16
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B (Official Form 1) (04/13)

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

Name of [Jebmr (if individual, enter Last, First, Middie):
City of Detroit, Michigan

.{\il Other Names used by the Debtor in the last 8 years

(include marvied, maiden, and trade Rames).

Name of Joint Debtor (Spouse) (Last, First, Middte):

A Other Names used by the Joint Debtor in the last 8 years
(iriclude marricd, matden, and rade names):

T st faur Gigits of Sog. Sec. or Individual-Taxpayer 1D, {ITINYCempiete EIN
{if more than one, state aif):

Last four digits of Soe. Sec, or Individual-Taxpayer LD, (FTIN)/Complete EIN
(if more than one, state all):

38-6004606
Street Address of Deotor (Wo. and Street, City, mnd State):

2 Woodward Avenue

Suite 1126

Detroit, Mickigan

Siront Address of Jaint Debtar (No. and Street, City, and State):

[ 48226 I f 712 CODE i

County of Residence-or of the Principat Place of Business:

County of Residence or of the Principal Place of Business.
‘Wayne

Maiting Address of Debtor (if different from street address):

Mailing Address of Joint Debtor (f different from street address):

[Z1P CODE !

Tocation af Principal Assets of Business Debior [if ditferent from street address above):

121? CODE l
[71P CODE I

Each country in which a foreign proceeding by, regarding, or
against deblor is pending:

Type of Debtor Nature of Business Chapter of Bankruptey Code Under Which
{Form of Organization} {Check one box.) the Petition is Filed (Check one box.)
(Check one box.} ]
_ [ Hentth Care Business "} Chapter7 ] Chapter 5 Petition for
{1 individual (includes Joint Debtors} [ Single Assct Real Estate as definedin | §1  Chapter¥ Recognition of a Foreign
See Exhibit D on page 2 of this form. 11 U5.C. § 103(51B) 3 Chapterl! wain Proceeding
[ Corperation (includes LLC and LLP} [ Railroad [0 Chapter 12 Chapter 15 Petition for
{1 Parmership L]  stockbroker [] Chapter i3 Recognition of a Foreign
£ Other (If debtor is not one of the above entities, check L] Commodity Broker Nonmain Proceeding,
this box and state type of cntity below.) 1 Ciearing Bank
Municipality B othe
Chapter 15 Debtors CTa;-Exen}pt E;ntityi Nahmre of Dehts)
) s . {Check box, i app icabie.} {Check one box.
Country of debtor's center of main interests: [ Debts are primarily consumer Debts are
[ Deboris a tax-cxempt organization debts, defined in LLUS.C. primarily

under title 26 of the United States
Code (the internal Revenue Code).

§ 101(8) as™incurred by an business debls.
jndividual primacily for 2

personal, family, or

househeid purpose.”

Fititg Fee (Check one box.)

signed application for the conrt’s consideration certifying that the debtor is
unable to pay fee except in jastaliments. Rule 1006(5). See Official Form 3A,

[} Filing Foe waiver requested (applicable to chapter 7 individuals only). Must
attach signed application for the court’s consideration, See Official Form 38.

Checlcone bax:
B2 Full Filing Pee attached, C3 Debtor is a small business debror as defincd in 11 U.S.C. § 101(31D).
[ Debtorisnota sprvall business debtor as defined in 11 U.S.C. § 101(51D),
[ Filing Fee to be paid in installments (applicable to individuals ony). Must attach

Checkif:

[} Debtor’s aggregate poncontingent liquidated debts {excluding debts owed 10
insiders or affiliates} are loss than $2.490,925 (amount subject to adjusiment
on 4401716 and every three years thereafier).

Cheek all applicable boxes:

{1 A plan is heing filed with this petition.

[} Acceptances of the plan were solicited prepetition from ong of MOre ¢lasses
of ereditors, in aocordance with 11 U.5.C. § 112600,

Chapter 11 Debtors

Statistical/ Administrative in[nrmatia;:l THIS SPACE IS FOR
COURT USE ONLY
5 Debtor estimates that funds will be available for distribution to unseeured oreditors.
O Debtor estimates that, aftsr any exempt property is exciuded and administrative eXpenses paid, there will be no funds available for
distribution to unsecured creditors.

Estimated Number of Creditors i

0] 0 [ i O L ] 53
149 5099 100-199 200-999 1.000- 5,001 10,001~ 25,001~ 50,001~ Qver

5,000 10,000 25,000 50,000 100,000 100,000
Estimated Assets
0 ] O m O 0 o \
010 350,001 t0  §100,001f0 $500,061  $1,000,001 $10,000,001  $5(,000,001 $100,000,001  $500,000,001 More than
$50,000  3100,000 $300,000 0§t w10 1o $50 tw $100 to $500 to $1 billion %1 biliton
miltion miliion million million miliion
Estimated Liabilities
] 3 £ O 0 | 0 A
3010 $?g§g&§° §100,001to 5500001  $1,000,0601 $10,000,001  $50,000,661 $180,006,001 £300,000,001  More than
$50,000 ; t |/ yeSipidion itiopf 1
0000 1386846 e 1 i O7/483  Epfeied OTRRS 16:G61280n paiditonf 16
e By 3B AG=sTDOC 1219-/
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81 (Official Ferm 1) (04/13)

Page 2

Voluntary Petition
(This page muss be compieted and filed in every case,)

Name of Debtor(s):
City of Detroit, Michigan

Al Prior Bankruptey Cases Filed

Within Tast 8 Years (if more than bwo, attach additional sheet.

(To be completed if debtor is required to file perfodic 7
10Q) with the Securities and Exchange Commission purs
of the Securities Exchange Act of 1934 and is requesting reliel under chapter

sports (e.g, forms 10K and
want to Section 13 or 15(8)
113

7] Exhibit A is attached and wmade a part of this petition,

Location Case Number: T

e o & Number: Date Filed:

Location Cr ; s

O ot ‘ase Number: Date Filed:
Pending Bankraptcy Case Filed by any Spouse, Partuer, or "Affiliate of this Debtor {If more than one, attach additional sheet.)

Name of Debtor: Case Nugnber: Date Filed:

District: Relationship: Judge:

Exhibit A Rxhibit B

{To b completed if debtor is an individual
whose debis are piimarily consumer debts)

i, the attorney for the petitioner named in the foregoing petition, declare that T have
informed the petitioner that [he or she] may proceed under chapter 7,11, 12, 0r 13
of fitie 11, United States Code, and have explained the reliel available under cach
such chapter. T further certify that [ havé delivered to the debtor the notice required
by 1 US.C. § 342(b).

Signature of Atormey for Debtos(s) (Date}

Does the debtor own
B ves, and Exhibit C is sitached and made a part of this petition,
[0 No.

Exhibit C
ot have passession of any property that poses or is alleged 1o pose a threat of

imminent and identifizble harm to public health of safety?

" (To be completed by every individual debier, If a joint petition is filed, wach spo

[ ExhibitD, completed and signed by the debtor, is altached and made a part of this
If this s n joint petition:

] Exhibit I, also completed and signed by 1he joint debtor,

Exhibit D

use must complete and atiach asepar:

ate Exhibit D)

petition.

i attached and made a part of tiis petition.

Information Regarding the Debtor - Venue
(Check any apph

cable box.)

ey

13-53846-swr Doc 1219-7 Filed 10/17/13

B4  Debtor has been domisiled or has had a residetice, principal place of business, or principal assets i ¢his District for 180 days immediately

preceding the date of this petition or for a longer part of such 180 days than in any other District.

[]  The is 2 bankruptey case concerning debtor”s affitiate, general pariner, or partnership pending in this District.

[ Debtor is a debtorin a foreign procesding and has its principat place of business o principal assets in the United States in this District, ot fras
no principal place of business or asscts it the United States but is a defendant in an action or proceeding [in a federal or state court] in this
Distsict, or the interests of the parties witi be served in regard to the relief sought in this District,

Certification by 2 Debtor Who Resides as a Tenant of Residential Property
{Check ali applicable boxes.)
O Landlord has & judgment against the debtor for possession of deblor™s residence, (3 box chocked, complete the foliowing.)
{Nams of tandlord that obtained judgment)
(Address of landlord)

] Debtor claims that under applicable nonbankruptcy faw, there are cimumsténces under which the debtor would be permitted to cure the

entire monetary default that gave vise to the judgrment for possession, after the judgment for possession was entered, and

0 Debtor has included with this petition the deposit with the court of any rent that would become due during the 30-day perigd after the filing

of the petition. .
[} Debtor certifies that he/she has served the Landiord with this certification. (11 US.C. § 3620
12.53846-—Boe-t—Filed-0HESAS R P30t 16
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B1 (Officiat Form 1) (04/13)

Paps 3

Voluntary Petition

(This page nust be completed and filed in every casi,)

Name of Debtor(s)

City of Detroit, Michizan

_ Slgnatures

and coreect,

specified in this pethion.

[if petiioner is an Indlvidual whose dobts are
chosen to file under chepter 71 1 am awars that 1 may Pl
or 13 of fitle 11, United States Code, understand the rel
chapter, tad chooso to preceed under chapter 7, .
[If no attorey Tepresents me &nd no bankruptey petition preparer signs the petition] [
have obtained and read the natice required by 11 U8.C. §34200)

"I request reilef In accordance with the chapter of H

Sigusture(s) of Debloris) (ndividualiJoint)

t deglare under penalty of perjury that the information provided In this petition is true,

ief available under cavh such

tle 1}, United States Code,

Signature of a Foreign
Represeniaiive

§ deslars uader penslty of perjury that the information provided fu this petition is

primarily consumer debls and s true and correct, that 1 em fie foreign represeatative of & debtor in a- foreign
ocoed under chagter 7, 17, 12 proceeding, and that 1 am suthorized ta file this potition.

{Cireck only one box.)

7 r:_:qucsucliet‘ in sccordance with chagter 15 of title 11, United States Code.
Céitified copies of the documents requited by 13 US.C.§ 1515 are
7] amched,

Pussunntto 11 US.CL § 1511, 1 request relief in sccordance with the
chapter of itle 11 spécified In this petition. A certified copy of the

Tel. (316) 586-3939 Fax:

dobeimani@ionesday.com
hlennpx@ionesday com

/¥

cortification thet the artoney has
in the schedules is incorvect.

(21372452539

‘2

*tn 2fase in which § T07(6)X4)D) appliss, this si

901 Lakeside Avenue Los Angelos, CA 90071 PLL
Clevalnnd, OH 44414 Tel: (213) 243-2382 150 West Jefferson

Suite 2500

Fax: (218) 579-0212 bbennen@ionssday.com Detrait, M1 48226

Telr (313} D63-6420
Pax: {313) 4967500

S order granting recognition of the forel i ing |
o attach%; ing resognition of the forclgn main provesding 3
X X .
Signature of Joint Debtar (Signature of Forcign Representative)
Telephane Number (If not ropresented by atjorney}
b .(Pristed Name of Foreign R epresentative)
ale
; ) Signatyre of Atoryey” Sigmature of Non-Attorsey Banlruptey Petition Preparer
X : el AN - 1 declare under penalty of peury that: (1) ! am 2 patikrupley petition preparer
Signaterd of Avomey or chior(s) as defined in 31 USC § 110 (O] prepared this decument for compensation and
have provided the debtor with a copy of this document and the notices ad
David G, Helman Brure Beanett Jonathan S, Green tnformation requited wader 1 USL, §§ 1100, 1:0(0), nod 342(b); and,
Henther Lenmox JOWES DAY Stephen 8, LaPlsate (3 if rules or goidelines have been promulgated pursuant 1 11 USC §H0EY
JONES DAY 555 8ouh Flower Street MILLER, CANFIELD gening & maximurd foe for services chargeable by bankruptey pefition preparess, 1
North Point Fiftieth Floor PADDOCK AND STONE, have given the . debtor notice of the maximum amount bofors preparing aey

document for filing for a debtor or neeeplnng any Gae from the debtor, as required in
that section, Official Form 19 is aiached,

Printed Name and title, if any, of Baniruptey Petition Preparer

Alsd
Janlanis@millgreanficdsom Soctal-Seeurity mumber (IF the banksuptcy petition preparer s 1ot 2 individual,

gringure also consiiutes 3

o knowledge after an inquiry thet the Information

. gate the Social-Security number of the officer, principal, responsibie person oOF
partner of the bankmupiey petition preparen.} Required by 1T USG.§ 110

debror,

The debtor requests the relief in & ordonce with

f declare under pcﬁuity of perjury that the information pmvidéd in th
ané correct, zod that § have been anthorized o file this petition on hebalf of ¢

)

Signature of Debtor (Corpnmﬁonf.?artnmbip)

Code, spccizy'n this petition.
X P

Kevyy B, Orr

Siadorore ApAuthotized Individual

Tmersency Mupager, CF

Printed Name of Authorized Individual

of, it

Fitle of Autborized Individual

Address
is petition Is true | X
b Signatars
hapter of title 11, United States Dats

Signeture of bentauptey petition preparer or offieer, principsl, responsible person,
or partacr whose Soclal-Security number is provided above.

Namies and Sociab-Security aumbers of all other individuals who prepared or
assisted in preparing this dogugeent unless the bankruptey petition proparet is nof an
individual, ’

I# more then one person propared this, documeat, attach additional sheets
conforming to the appropriate afficial form for each person,

July 1§,2013
Data A bankruptcy petitton preparer’s failure ta comply wlth the provisions of tile 11
and the Rederal Rules of Hankruptey Procedire may resudt In flnes or
mprisonment or both. 11 GSC § 10 18 USC§ 156
13-53846 Doc 1 Filed 07/18/13 Entered 07/18/13 16:06:22 Page 4 0f16
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B 1C (Official Farm |, Exhibit C) (501

[er to the best ?f the debtor’s knowledge, the debtor owns or has possession of property that poses or is alleged o pose a threat of
imminent and identifiable harm to the public health or safety, attach this Exhibit “C* to the petition.]

UNITED STATES BANKRUPTCY COURT

Eastern District of Michigan

Case No, 13-

s

Inre City of Detroit, Michigan, ‘ s

)

Debtor. )
y

)

Chapter 9

EXHIBIT “C” TO VOLUNTARY PETITION

1. Identify and briefly describe ail real or personal property owned by or in possession of the debtor that, to the best of the
debtor’s knowledge, poses of is alleged to pose a threat of imminent and identifiable harm to the public health or safety (attach
additional sheets if necessary}):

Certain properties owned by City of Detroit, Michigan (the "Ciwy") have been (a) identified by the
City as being structurally unsound and in danger of collapse and (b) scheduled for demolition (collectively,
the "“Demolition_Properties™). The Demolition Propertics may pose s threat of imminent harm to public
health and/or safety. A st of the Demolition Properties is attached hereto as Schedule 1.

To its knowiedge, the City currently does not owh amy property that is a Superfund Site as

designated by the United States Environmental Protection Agency. The City currently owns (i whole or in

part) various so-called "Brownfields properties” (collectively, the *Brownfields Properties”) regulaied by

the Michigan Department of Environmental Quality. Curreatly, one or more private parties (rather than the

City) are addressing any identified environmental conditions that might be present at the Brownfields

' Properties. To the City's knowledge, none of the Brownfields Properties are alleged to pose a threat of

““““ imminent and identifiable harm to the public heaith or safety. A representative list of certain Brownfields
Properties is attached hereto as Schedule 2. :

In addition to the foregoing, the City owns or IS possession of approximately 60,000 parcels of
land within the City's geographic boundaries and more than 7,000 vacaht struchuwes that are not designated
as Demolition Propetties or Brownfields Properties (collectively, the "Rlichted Properties™). Itis possible
that some of the Blighted Properties could pose a threat to public health or safety. Although the City is not
aware of any Blighted Properties currently posing 8 threat of "imminent and identifiable harm," the City
notes the existence of these properties on this Exhibit C out of an abundance of caution.

2. With respect to each parcel of real property O item of personal property identified in question 1, deseribe the nature and
location of the dangerous condition, whether environmental or otherwise, that poses of is alleged to pose a threat of imminent and
identifiable harm to the public health or safety {atfach additional sheets if niecessary):

Seg attached Sehedule 1 with respect fo the Demotition Properties and the attached Scheduie 2 with respect © the
Brownfields Properties,

155384 1353846 Doc 1 Filed 07/18/13 Entered 07/18/13 16:06:22 Page 5of 16
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SCHEDULE 1

City of Detroit, Michigén Demolition Properties

Property Property
Street Address Tvpe Street Address Type
3922 147 Residential 20245 Derby Residential
3654 30" Residential 125 Dey Residential
12032 Abington Residential 14190 Dolphia Residential
2668 Anderdon Residential 229 Edmund Pl Commercial
821 Anderson Commercial 3333 Edsel "Residential
13501 Appoline Residential 203 Erskine Residential
T 7593 Arcola Residential 209 Erskine Residential
14125 Ardmiore Residential 4417 Bwers Residential
13476 Arlington Residential 19332 Exeter Residential
13544 Arlington Residential 19339 Exeter Residentiat
10384 Aurora Residential 20467 Exeter Residential
2457 Beaubien Commercial 1731 Fischer Residentiai
2486 Beaubien Residential 13556 Fleming Residential
14371 Bentler Residential 7666 W, Fort Commercial
1 5317 Bewick Residential 5334 French Rd, Residential
19411 Blake Residential 6007 Frontenac Commercial
19700 Bloom Residential 18627 Gable Residential
6072 Braden Residential 3727 Garland Residential
96635 Broadsireet Residential 3917 Garland Residential
9616 Bryden Residential 4466 Garland Residential
6810 Bulwer Commercial 4470 Garland Residential
1454 Burlingame Residential 4003 Gilbert Residentiai
13469 Caldwell Residential 12511 Glenfield Residential
2009 Campbell Residential 14232 Goddard Residential
14203 E. Canfield Residential 14239 Goddard Residential _|
19221 Cardoni Residential 11648 Grandmont Residential
19324 Carrie Residential 5801 Grandy [1] Commercial
7626 Central Residential 5801 Grandy [2] Commercial
%515 Chalmers Residential - 2937 Granl Residential
8115 Chamberlain Residential 5586 Guilford Residential
13199 Charest Residential 522°S. Harbaugh Residential
20190 Charleston Residential 2900 Harding Residential
3164 Charlevoix Commercial 8815 Harper Commercial
5083 Chatsworth Residential 17226 Hasse Residential
5717 Chene Commaereial 7975 Hathon Residential
3636 Cicoite Residential 19227 Havana Residential
3032 Clements Residential 19309 Havana Residential
1117 Concord Residential 19321 Haveana Residential |
6628 Crane Residential 10397 Havana. Residential
1243 Crawford Residential 7886 Helen Residential
2012 Dalzelle Residential 6200 Hereford Residential
20258 Danbury Residential 5905 Herkimer Residential
7787 Dayton Residential 1955 Highland Residential
8475 Dearborn Residential 1778 Holcomb Residential
1950 Dearing Regidential 4407 Holcomb Residential
1956 Dearing Residential 4412 Holcomb Residential
1960 Dearing Residential 7202 Holmes Residential
2027 Dearing Residential 9278 Holmur Residential
8839 Dennison Restdential 16925 Hoover Commercial

13-53846 Doc 1 Filed 07/18/13 Entered 07/18/13 16:06:22 Page 6 0f16
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11 Olivet Residentd
i Resident'tal

i

property
Type

15778 _itad
’5290 Tvanhoe
G435 lulian

§545 Kenné Res'ldemial
13989 Kentud Residential

17137 Lamont R dential

Residentia
Commerc'\a\

esidentia

: Residemia‘x

3058 Lema

7601 Ligdesdale W

1059 Liegold Residential :

5665 Liipridge 14791 _Spring M

T5144 Livemois Commercial | /Aw st Clair
/‘f 180 St john

18805 St Louis

12767 Lorgtto e
gegl Louis
w 1978 Stanle
—"mm Mack akia 3181 Lakewood Commercial ’—m% StrashIS
’—mes Macks /3104 Thaddeus
/mz Toledo
6193 Townsend

—W— esidential
12398 Macka
13569 Res'idemia\ /‘}TI& Traverse
’—13909 Mackz, —m—
AAAAAA 13027 Macka 2634 Tuxedo '
T3652 Macksd 724 TyIer i
i 13977 Macka Residential 2660 Tyler
35 Macks ”-—m m’n e ~Commercial |
st /mw Vinewood
’R&sidential 5751 Vinewood M‘
—gaﬂ’
75500 B, Wareh (Bidgs. 101 & 102) M
]

9343 - i Rcs'idential

/sm Macwell -gmm
el

16 W _ Residential

Resi.dant‘mal

Tesidential
Residential
5911 Milner Residential

2652 Norman

10002 Nottinghat
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SCHEDULE 2

City of Detroit, Michigan Brownfields Properties

Name of Site Description
Former Detroit Coke Site 7810 West Jefferson Avenue
Botleview Development (Unitoyal) Site 600 Bast Jefferson. 43-acre former Uniroyal site located in the East

Riverfront District, bounded by J efferson Avenue (to the north),

MacArthur Bridge (to the east), Detroit River (to the south) and

Meldrum Street (to the west).

Pliverside Park Site 3085 West Jefferson Avenue, Woest Grang Boulevard and 24th Street
along the Detroit River.

13-53846 Docl Filed 07/18/13 Entered 07/18/13 16:06:22 Page 8 of 16
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EMERGENCY MANAGER
CITY OF DETROIT

ORDER No. 13

FILING OF A PETITION UNDER CHAFPTER 9
OF TITLE 11 OF THE UNITED STATES CODE

By THE AUTHORITY VESTED IN THE EMERGENCY MANAGER
For THE CITY OF DETROIT
PURSUANT TO MICHIGANS PUBLIC ACT 436 0F 2012,
KEVYN D. ORR, THE EMERGENCY MANAGER,
1SSUES THE FOLLOWING ORDER:

Whereas, on March 28, 2013, Michigan Public Act 436 of 2012 (“PA 436") became
offective and Kevyn D, Orr became the Emergency Manager (the “EM”) for the City of
Detroit (the “City”) with all the powers and duties provided under PA 436, and

Pursuant to section 9(2) of PA 436, the EM “shall act for and in the place and stead
of” the Detroit Mayor and City Council; and

Section 9(2) of PA 436 also grants the EM “broad powers in receivership to rectify
the financial emergency and to assure the fiscal accountability of the [City} and the
[City’s] capacity 10 provide or cause 10 be provided necessary governmental services
essential to the public health, safety, and welfare;” and

Pursuant to section 10(1) of PA 436, the EM may “issue t0 the appropriate local
elected and appointed officials and employees, agents, and contractors of the local
goverament the orders the [EM] considers necessary (o accomplish the purposes of this
-act;” and

Section 18(1) of PA 436 provides that “[i}f, in the judgment of the [EM], no
reasonable alternative to rectifying the financial emergency of the local government
which is in receivership exists, then the [EM] may recommend to the govemnor and the

13-53846 Doc L Filed 07/18/13 Entered 07/18/13 16:06:22 Page 9 of 16
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EXHIBIT A

Governor’s Written Approval of Recommendation
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ST,
PENF 1A
2 Ricd

SraTE OF MICHIGAN

RICK SNYDER : EXECUTIVE OFFICE
GOVERNOR LANSING B?r‘.}\cin?eﬁl&[é%v
VIA HAND AND ELECTRONIC DELIVERY : July 18, 2013
Kevyn D. Orr
Emergency Manager
City of Detroit

Coleman A. Young Municipal Center
2 Woodward Ave., Suite 1126
Detroi, Mi 48226

Andrew Dilion

State Treasurer

Michigan Depariment of Treasury
4th Floor Treasury Building

430 W, Allegan Street

Lansing, Mi 48892

Re: Authorization to Commence Chapter 8 Bankruptey Proceeding
Dear Mr. Orr and Mr. Diflon,

| have reviewed Mr. Orr's letter of July 186, 2013, requesting my approval of his
recommendation to commence 4 bankrupfey proceeding for the City of Detroit under
Chapter ¢ of title 11 of the United States Code. As you know, state law requires that
any such recommendation must first be approved by the Governor before the
emergency manager may take that step, MCL 141 4568, For the reasons discussed
helow, | hereby approve that recommendation and authorize Mr. Orr to make such a
filing. _

Gurrent Financial Emergency

in reviewing Mr. Orr's letter, his Financial and Operating Plan, and his report to
creditors, it is clear that the financial emergency in Detroit cannot be successiully
addressed outside of such a filing, and it is the only reasonabie aliernative that is
available. In other words, the Cily's financial emergency cannot be satisfactorily

»

rectified in a reasonable period of time absent this filing.

| have reached the conclusion that this step is necessary after a thorough review of all
the available afternatives, and ] authorize this necessary step as a last resort 1o refurn
this great City to financial and civic health for its residents and taxpayers. This decision
comes in the wake of 60 years of decline for the City, a period in which reality was often

GEQRGE W. BOMNEY SUILDING ¢ 11 SCUTH CAPITOL AVENUE » LANSING, MiCHIGAN 48909
www.lchlgangoy
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Page 2 of 4 July 18, 2013

ignored. | know many will see this as a low point in the City's history. 1f 80, | think it will
also be the foundation of the City's future —a statement | cannot make in confidence
absent giving the City a chance for a fresh start, without burdens of debt it cannot hope
to fully pay. Without this decision, the City's condition would only worsen. With this
decision, we begin to provide a soundation to rebuitd and grow Detrait.

Both before and after the appointment of an emergency manager, many talented
individuals have put enormous energy into attempting to avoid this outcome. 1 knew
from the outset that it woulld be difficult to reverse 60 years of decline in which promises
were made that did not reflect the reality of the ability to deliver on those promises. |
very much hoped those e¥orts would succeed without resorting to bankruptoy.
Unfortunately, they have not. We must face the fact that the City cannot and is not
paying its debts as ihey becoms due, and is insoivent.

After reading Mr. Orr's letter, the Financial and Operating Pfan, and the report to
craditors, | have come to four conclusions.

1. Right now, the Gity cannot meet its basic obligations 1o its citizens.
2. Right now, the City cannot meet its basic obligations to its creditors.

3. The failure of the City to meet its obligations to its citizens is the primary cause of its
inability to meet its obligations to its greditors.

4. The only feasible path to ensuring the City will be able to meet obligations in the
future is to have a successful restructuring via the bankruptcy process that recognizes
the fundamental importance of ensuring the City can mest its pasic obligations to its

citizens.
i will explain how | came {0 each conclusion.

inability to Meet Obligations to its Citizens. As Mr. Orr's Financial and Operaiing
Pian and the June 14 Creditor Proposal have noted, the scale and depth of Detroit's
problems are unique. The City's unemployment rate has nearly tripled since 2000 and is
more than double the national average. Defroit's homicide rate is at the highest level in
nearly 40 years, and it has been named as one of the most dangerous cities in America
for more than 20 years. lts citizens wait an average of 58 minutes for the police to
respond o thelr calls, compared to a national average of 11 minutes. Only 8.7% of
cases are solved, compared to & statewide average of 30.5%. The City’s police cars,
fire trucks, and ambulances are so old that breakdowns make it impossible to keep up
the fleet or propetly carry out their roles. For instance, only 2 third of the City's
ambulances were in service in the first quarter of 2013. Simitarly, approximately 40% of
the Gity’s street fights were not functioning in that quarter and the backlog of complaints
is mors than 3,300 long. Having large swaths of largely abandoned structures --
approximately 78,000 — creates additional public safety problems and reduces the
quality of life in the City. Mr. Orris correct that mesting the obligations the City has o
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Page 30of 4 July 18, 2013.

;ts citizens to provide basic services requires more revenue devoted to services, not
e88.

Inability to Meet Obligations to Its Creditors. The City has more than $18 billion in
accrued obligations, A vital point in Mr. Orr's letter is that Detroit tax rates are at their
current legal fimits, and that even if the Gity was legally able to raise taxes, its residents
cannot afford to pay additional taxes, Detroiters already have a higher tax rate than
anywhere in Michigan, and even with that revenue the City has nct been able to keep
up with its basic obligations, both to its citizens and creditors. Detroit simply cannot
raise enough revenue to meet its current obligations, and that is a situation that is only
projected to get worse absent a bankruptey filing.

Failure to Meet Obligations to Citizens Creates Failure to Meet Obligations fo
Creditors. Mr, Orr's letter and prior report put in stark reality the dramatic impact of the
City's plummeting population. While many who love Detroit still live there, many other
Detrolters at heart could not justify the sacrifice of adequate services, The City's
population has declined 63% from its peak, including a 28% decline since 2000, That
exodus has brought Detroit to the polint that it cannof satisfy promises it made in the
past. A decreasing tax base has made meeting obligations to creditors impossible. M.
Orr is correct when he says the City cannot raise the necessary revenue through tax
increases, and it cannot save the necessary revenue through reducing spending on
basic services. Attempts to do so would only decrease the population and tax base
further, making a new round of promises unfulfillable.

Only One Feasible Path Offers a Way Out. The citizens of Detroit need and deserve
a clear road out of the cycle of ever-decreasing services. The Gity's creditors, as well
as its many dedicated public servants, deserve to know what promises the City can and
will keep. The only way to do those things is to radically restructure the City and allow it
to reinvent itself without the burden of impossible obligations. Despite Mr. Orr's best
efforts, he has been unable fo reach a restructuring plan with the City’s creditors. |
therefore agree that the only feasible pathto a stable and solid Detroit is to file for

hankruptcy protection.

The past weeks have reaffirmed my confidence that Mr. Orr has the right priorities when
it comes to the Gity of Detroit. | am reassured to see his prioritization of the needs of
cifizens to have Improved services. | know we share a concern for the public
employaes who gave years of service to the City and now fear for their financial future
in retirement, and | am confident that all of the City's creditors will be treated faitly in this
process. We all believe that the City's future must aliow it to make the investment it
needs in talent and in infrastruciure, all while making only the promises it can keep. Let
us remain in close communication regarding measures Mr. Orr might take so we can
discuss the possible impacts that might occur both within and outside of the City.
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Contingencies

2012 PA 436 provides that my approval of the recommendation to commence a Chapter
9 proceeding may place contingencies on such a filing, MCL 141.1558(1). 1 am
choosing not to impose any such contingencies today, Federal faw already contains the
most important contingency — a requirement that the plan be legally executable. 11
USC 943(b)(4).

Conclusion

In conclusion, ! find Mr. Orr's Recommendation Letter to be persuasive, especially in
conjunction with his prior reports laying out the level of services the City can provide
and its financial ability fo meet its obligations to creditors, | am also convinced that Mr.
Orr has exercised his best efforts to arrive at a restructuring plan with the City's
creditors outside of bankruptey, to no avail. Given these facts, the only feasible path to
sustainability for the Gity of Detroit is a filing under chapter 9 of the bankruptey code.
Therefors, | hereby approve Mr, Orr's recommendation and authorize the emergency
manager to make such a filing on behalf of the City of Detroit and to take all actions that
are necessary and appropriate toward that end.

Sincersly,
Richard D. Snyder

Governot
State of Michigan
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STATE OF MICHIGAN e
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM [ JE‘
GRACIE WEBSTER and
VERONICA THOMAS,
Plaintiffs,
‘ Case No. 13-734-CZ
Vs ,
HON. ROSEMARIE AQUILINA
THE STATE OF MICHIGAN;

RICHARD SNYDER, as Governor
of the State of Michigan; and
ANDY DILLON, as Treasurer of
the State of Michigan,

Defendants.

John R. Canzano (P30417)
McKnight, McClow, Canzano,
Smith & Radke, P.C.
400 Galleria Officentre, Suite 117
 Southfield, Michigan 48034
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I certify that a copy of the Notice of Suggestion of Pendency of Bankruptey Case and

Application of the Automatic Stay and this Proof of Service were served via electronically and

ordinary first class, U.S. mail, this 19" day of July 19, 2013, in a properly addressed, sealed

envelope, with postage fully prepaid, upon the following:
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John R. Canzano (P30417) Thomas Quasarano

McKnight, McClow, Canzano, Brian Devlin

Smith & Radke, P.C. Assistant Attorneys General
400 Galleria Officentre, Suite 117 Department of Attorney General
Southfield, Michigan 48034 P.O. Box 30734
feanzano@michworklaw.com | Lansing, Michigan 48909

quasaranaimichiean. goy
deviinb@michican. eov

I declare under the penalties of perjury that the foregoing statement is true and correct to

Yok

Kimbérly L. Scott (P69706)

Miiler, Canfield, Paddock and Stone, PLC
101 N. Main Street

Ann Arbor, MI 48104

Phone: (734) 668-7696

the best of my information and belief,
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HONORABLE ROSEMARIE E, AQUILINA T 313 W. KALAMAZOO STREET
INGHAM COUNTY CIRCUIT JUDGE £ LANSING, MICHIGAN 48933
GENERAL TRIAL DIVISION PHONE: {517) 483-6526
FAX: (517) 483-6534
E-MAIL: RAQUILINA@INGHAM.ORG

St

State of Michigan

Ingham County Circuit Court

PROOF OF SERVICE

I hereby certify 1 served a copy of the Order of Declaratory Judgment in case number 13-
734-CZ upon Plaintiffs, Defendants, and the President of the United States, Barack Qbama, by
placing the Order of Declaratory Judgment in case number 13-734-CZ in sealed envelopes
addressed to John R. Canzano, attorney for Plaintiffs, Thomas Quasarano and Brian Devlin,
attorneys for Defendants, and President Barack Obama, and deposited for mailing with the
United States Mail at Lansing, Michigan on July 23, 2013.

JOHN R. CANZANO

McKNIGHT, McCLOW, CANZANO, SMITH & RADTKE, P.C.
400 GALLERIA OFFICENTRE, SUITE 117

SOUTHFIELD, MICHIGAN 48034

THOMAS QUASARANO

BRIAN DEVLIN

ASSISTANT ATTORNEY GENERAL
STATE OPERATIONS DIVISION

2ZND FLOOR G. WILLIAMS BUILDING
525 WEST OTTAWA STREET

P.0. BOX 30754

LANSING, MICHIGAN 48909

PRESIDENT BARACK OBAMA

PRESIDENT OF THE UNITED STATES OF AMERICA
THE WHITE HOUSE

1600 PENNSYLVANIA AVENUE NW

WASHINGTON, DC 20500
M’“}«—-— C (u@ (P15t

Morgah E{Cole (P75166)
Law Clerk to the Honorable Rosemarie E. Aquilina
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

GRACIE WEBSTER and
VERONICA THOMAS,

Plaintiffs,

Case No. 13-734-CZ

Vs
Hon. Rosemarie Aquilina

THE STATE OF MICHIGAN;
RICHARD SNYDER, as Governor
of the State of Michigan; and
ANDY DILLON, as Treasurer of
the State of Michigan,

Defendants.

ORDER OF DECLARATORY JUDGMENT

At a session of said Court held in Ingham County Circuit Court,

Plaintiffs request dcclaratory. relief pursuant to MCR 2.605 conceming (1) the
constitutionality under Article IX Section 24 of the Michigan Constitution of the Local Financial
Stability andr Choice Act, 2012 PA 436, MCL 141.1541, ef seq. (“PA 436"), insofar as PA 436
permits the Governor fo authorize an emergency manager to proceed under chapter 9 of the
bankruptey code, chapter 9 of title 11 of the United States Code, 29 USC 901 to 946 (“Chapter

9”) in a manner which threatens to diminish or impair accrued pension benefits; and (2) the
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authority of the Governor and/or State Treasurer to authorize an emergency manager to proceed
under Chapter 9 in a manner which threatens to diminish or impair accrued pensidn benefits.
Plaintiffs have requested, and Defendants have agreed in their Response, that the hearing
in this matter may be advanced pursuant to MCR 2.605(D) and the court finds that expedited
treatment is appropriate and that final declaratory relief is proper at this time.
The Court having reviewed the parties filings and submissions, and having heard oral
argument by counsel for the parties, and being otherwise fulljr advised in the premises, and for

the reasons stated on the record,

IT IS HEREBY ORDERED:

PA 436 is unconstitutional and in violation of Articie IX Section 24 of the Michigan
Constitution to the extent that it permits the Governor to authorize an emergency manager to
proceed under Chapter 9 in any manner which threatens to diminish or impair accrued pension
benefits; and PA 436 is to that extent of no force or effect;

The Governor is prohibited by Article IX Section 24 of the Michigan Constitution from
authorizing an emergency manager under PA 436 to proceed under Chapter 9 in a manner which
threatens to diminish or impair accrued pension benefits, and any such action by the Governor is
without authority and in violation of Article IX Section 24 of the Michigan Constitution.

On July 16', 2013, City of | Detroit Emergency Manager Kevyn Oﬁ submitted a
recommendation to Defendant Governor Snyder and Defendant Treasurer Dillon pursuant to
Section 18(1) of PA 436 to proceed under Chapter 9, which together with the facts presented in
Plaintiffs® filings, reflect that Emergency Manager Orr intended to diminish or impair accrued

pension benefits if he were authorized to proceed under Chapter 9.  On July 18, 2013, Defendant
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. Governor Snyder approved the Emergency Manager’s recommendation without placing any

E contingencies on a Chaptér 9 filing by the Emergency Manager; and the Emergency Manager

filed a Chapter'9 petition shortly thereafier.

under Chapter 9 to diminish or impair accrued pension benefits, Defendant Snyder acted without

authority under Michigan law and in violation of Article IX Section 24 of the Michigan

Constitution.

In order to rectify his unauthorized and unconstitutional actions described above, the

Governor must (1) direct the Emergency Manager to immediately withdraw the Chapter 9

petition filed on July 18, and (2) not authorize any further Chapter 9 filing which threatens 1o

By authorizing the Emergency Manager to proceed

diminish or impair accrued pension benefits. ‘
| ahall e A norv 4774

A o [Draor
4070% Lo rma-

Circuit Court Judge
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s STATE OF MICHIGAN
30TH JUDICIAL CIRCUIT COURT FOR THE COUNTY OF INGHAM
CIVIL DIVISION

THE GENERAL RETIREMENT SYSTEM

OF THE CITY OF DETROIT, and THE
POLICE AND FIRE RETIREMENT SYSTEM
OF THE CITY OF DETROIT,

Plaintiffs, .

v Case No. 13-768-C%Z
Hon. Rosemarie Aguilina

KEVYN D. ORR, in his official capacity

as the EMERGENCY MANAGER OF THE CITY OF

DETROIT, and RICHARD SNYDER, in his

official capacity as the GOVERNOR OF THE

STATE QOF MICHIGAN,

Defendants.

/

GRACIE WEBSTER and
VERONICA THOMAS,

Plaintiffs,
v : Case No. 13-734~CZ
Hon. Rosemarie Aquilina

THE STATE OF MICHIGAN; RICHARD
SNYDER, as Governor of the State
of Michigan; and ANDY DILLON,
as Treasurer of the State of
Michigan, :
befendants.

/
ROBBIE FLOWERS, MICHAEL WELLS,
JANET WHITSOMN, MARY WASHINGTON,
and BRUCE GOLDMAN,

Plaintiffs,
v Case No., 13-729-CZ
Hon. Rosemarie Aguilina
RICK SNYDER, as the Governor of the
State of Michigan; ANDY DILLON, as
the Treasurer of the State of Michigan;
and the STATE OF MICHIGAN,

Defendants.

/

MOTION FOR PRELIMINARY INJUNCTION
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1 BEFORE THE HON. ROSEMARIE AQUILINA, CIRCUIT JUDGE

2 Ingham County, Michigan -~ Thursday, July 18, 2013
3
4 APPEARANCES:
5 For Plaintiffs Retirement Systems:
RONALD A, KING (P45088)
6 MICHAEL J. PATTWELL (P72419)
CLARK HILL PLC
7 212 East Grand River Ave.
Lansing, MI 48306
8 For Plaintiffs Webster, et al.: ‘
: JOHN R. CANZANO (P30417
9 Smith & Radtke, PC
400 Galleria Officentre, Ste. 117
10 Southfield, MI 48034
11 For Plaintiffs Flowers, et al.:
WILLIAM A. WERTHEIMER (P26G275)
12 Attorney at Law
3051% Timberbrook Lane
13 Bingham Farms, MI 48025
14 For the Defendants: THOMAS QUASARANO (P27982)
Assistant Attorney General
15 State Operations Division
P.C. Box 30754
16 Lansing, MI 48909
17
18
18 REPORTED BY: Melinda I. Dexter, RMR, RPR, CSR-4629
Official Court Reporter
20 313 W. Kalamazoo
Post Office Box 40771
21 Lansing, MI 48501-7971
22
23
24
25
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1 . TABVLE o F CONTENTDTS

5 WITNESSES:

G None

10
11 EXHIBITS:
12 None
13
14
15
i6
17
18
19
20
21
22
23
24

25
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25 THE COURT: Thank
13-53846-swr

Doc 12199 Filed 1017/13 Er

i Ingham County, Mi an 1 L OO £ 4
2 Thursday, July 18, 2013 - At 4:15 p.m. 2 MR. KING: Your Honer, Ron King again on behalf
3 MR. KING: Good afternoon, 3 of the Plaintiffs, the Detroit Retirement Systems. We
4 THE COURT: Good afternoon. We have everybody | 4  might need to beg the Court's indulgence. While we
5 here? 5 appreciate that you have seen us on very short notice,
6 MR. KING: They are. _ 6 we've been advised that the Clty has filed, and we're
7 THE COURT: All right. This is Docket 7 pulling it up on the electronic filing system, so we
8 13-768-CZ, the General Retirement System of the City of g8 might need a few minutes here to ﬁglire Out our very next
9 Detroit and the Police and Fire Retirement System of the 9 step.
10 City of Detroit versus Kevin . Orr, in his official 10 THE COURT: Okay.
11 capacity as the Emergency Manager of the City of Detroit, 11 MR. KING: Because the effect of a bankruptcy
12 and Richard Snyder, in his official capacity as the 12 filing, if, in fact, that's - we're trying to conform
13 Governor of the State of Michigan. 13 that. We think, in fact, it has been filed here within
14 Counsel, your appearances for the record. 14 the last half hour. 50 we probably need about a
15 MR. KING: Good afternoon, your Honor. Ron i5 ten-minute recess here, if the Court would indulge us. |
16 King with Clark Hill on behalf of the Plaintiffs, the 16 know you have another matter,
17  General Retirement System of the City of Detroit and the 17 THE COURT: Do we want to make a phone call?
18 Police and Fire Retirement System of the City of Detroit. 18 MR. KING: Yeah. We can, but we're pretty -
19 THE COURT: Welcome. 19 THE COURT: Well, here's the thing: If they
20 MR. KING: Thank you. 20 haven't filed, we need to hurry up and proceed. If they
21 MR. QUASARANO; Your Honor, if | may, Thomas 21 have filed -
22 Quasarano, Assistant Attorney General, that will be 22 MR. KING: We're pretty confident that they
23 appearing in this case on behalf of the Defendant. | 23 filed.
24 believe the Defendant was served yesterday, We have not | 24 Right? )
25 received a request for representation, but I'm very 25 I mean, we're pulling it up. Yeah. It's been
4. 6
1 ikely going to be asked to represent the Governor. 1 confirmed. So I'm not sure where that leaves us with
2 THE COURT: Sir? 2 this proceeding because it's going to be pretty hard to
3 MR, WERTHEIMER: Excuse me, your Honor, 3 undue. it's been done.
4 William Wertheimer. | apologize for my dress. 4 MR. WERTHEIMER: There is no automatic stay in
5 _ THE COURT: No problem. | know it's last 5 this.
6 minute, |don't care how peogple are dressed. It's more 6 MR. KING: Yeah. What we're here for - the
7 important that you are here, 7 really -
8 MR, WERTHEIMER: Thank you, your Honor. { was 8 What counsel is saying is there is no automatic
9 here to file my reply brief today for the Monday hearing. 9 stay with respect to this proceeding. Soinour
1¢ 1am now here kndwing that this motion has been filed, 10 judgment, this matter will proceed. What you have before
11 and | wanted to enter my appearance. 11 you, however, is a motion for temporary restraining order
12 THE COURT: Ali right. You may have a seat. 12 to enjoin certain conduct that's already occurred. So
13 There is plenty of room for all. 13 I'm not sure that we really have a lot ¢f business in
14 MR. WERTHEIMER: Thank you. 14 front of the Court at this moment, but | would like to
15 MR. CANZANO: Your Honor, excuse me, John 15 just confer for about ten minutes on that issue because
16 Canzano, Plaintiffs’ attorney in the Webster case. Same 16 we will proceed in the case. And if we're here and you
17  as Mr. Wertheimer, we just found out about this. I'm 17 want to take the time to set some sort of expedited
18 here. My reply brief is being filed. | have a judge's 18 briefing schedule, we could do that also.
19 copy here somewhere. 19 It'"s quite likely that you, your Honor, will be
20 THE COURT: Al right. Have a seat. 20 able to make a ruling on the merits of this case in
21 MR. KING: Your Honor —~ 21 advance of whatever occurs in the context of a Chapter 9
22 THE COURT: Anybody else? 22 filing.
23 MR. PATTWELL: Your Honor, Michael Pattwell 23 THE COURT: | ptan on making a ruling on
24 from Clark Hill on behalf of Plaintiffs. 24 Monday. | could make a ruling tomorrow, if push came to
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25 Court should decide the preliminary mfunct:on now, but
13-53846-swr Doc 1219-9 Fi

1 confident that the bankrupt  >urt won't act as quickly 1 we shoulé «ut from the Office of the Attorney

2 asliwill, 2 General whether the Governor has authorized a bankruptcy

3 MR, KING: Yeah. I'm not sure, but we'll see. 3 that has done the act that we were attempting to enjoin

4 I mean, there might - but, nevertheless, so we should -- 4 and that they knew we were attempting to enjoin and that

5 If you're prepared to rule on the merits on 5 they've known for the last two weeks and that they're

& Monday, again i'm not sure what -- if there is much & filing briefs on saying that it's not ripe. The

7 business for us left to do before the Court today. 7 attorneys for the Government have represented to this

8 THE COURT: Unless some kind of - | don't 8 Court that our motion is not ripe.

9 really have any authority over them, so. g THE COURT: | just received a note from my faw
10 MR. KING: Right. 10 clerk that says the bankruptcy was filed at 4:06.
il THE COURT: 1 don't think anything -- 11 MR. KiNG: Right. Your Honor, so what we'd
12 Counsel? 12 like to do here is amend our emergency motion for
13 MR. WERTHEIMER: Your Honor, the motion that's 13 temporary restraining order and get it and request from
14 up for Monday, our motion at least that's up for Monday, 14  this Court an order enjoining the Governor and the
15 is a request for a preliminary injunction to enjoin the 15 Emergency Manager from taking any further action in the
16 Governor. We have no evidence the Governor has 16 bankruptcy proceeding, and we'll modify our order to that
17 authorized any bankruptcy, and we would not only wantto |17  effect.
18 go forward on Monday but ask that the motion for 18 MR. WERTHEIMER: | would join that as to the
19 preliminary injunction be moved up to now, hopefully, to 18 Governor. We have not sued the Detroit Emergency
20 tomorrow morning if the Court will not hear it now. But 20 Manager, but | would orally join in that motion as to the
21 1don't think there is any reason why the Couit cannot 21 Governor and the Secretary of the Treasury.
22 hear our rmotion for preliminary injunction. 22 MR, CANZANO: | would say the same in our case.
23 I'm not talking about in terms of the Court's 23 We're not joining their motion but we're making a motion
24 preparedness but in terms of the apparent filing. They 24 in our case that would be the same as theirs only against
25  may have flled. But nobody -- | asked the Governor's 25 the Governor.

8 10

1 Office before we came in here - er, the Attorney General 1 THE COURT: Granted, as to all of your

2 whether they could make any representations to me that 2 requests.

3 would obviate the need for me going forward, and they 3 How soon are you going to present me with an

4 could not. 4 order?

5 So we've got a written, fully briefed request/ 5 MR. KING: Right now.

& motion for preliminary injunction. The Attorney 6 THE COURT: Al right.

7 General's Office has briefed it. Time is obviously of 7 MR. KING: We just need to mark up the order

8 the essence. | would suggest that the Court hear our " g that we have for the Court.

9 -motion to-preliminarily enjoin the Governor authorizing a g THE COURT: Absolutely.
10 bankruptcy now. 10 MR. QUASARANO: Your Honor, if | may, we would
11 MR. CANZANO: Your Honor, | would make 11 ask that the Court stays enforcement of the order, and
12z essentially the same request except that our motion, 12 your ruling on that would be appreciated at this time.
13 although it seeks preliminary injunctive relief in the 13 THE COURT: Denied.
14 alternative, it primarily seeks a final declaratory 14 MR. QUASARANQ: Thank you. we'll present an
15 judgment that what has just happened, apparently, is 15 order as soon as possible.
16 unconstitutional, and that is ready for a final decision 16 THE COURT: Thank you.
17 we were saying on Monday. We have a reply brief thathas | 17 MR, QUASARANO:; Thank you, Judge.
18 just been filed, and we would - we could - this Court 18 MR. WERTHEIMER: Your Honor, we will need a few
18 could issue that order immediately, and | don't know what {19 minutes to prepare a written order, but if we can -
20 the consequences for the bankruptcy court would be, 20 THE COURT: Well, sir, would you like to copy
21 necessarily, but | think it would - it might make a 21 that and modify what they're doing? My law clerk will be
22 difference, 22 happy to help you.
23 MR. WERTHEIMER: I'm sorry, and | think that at 23 MR, WERTHEIMER: Thank you, your Honor.
24 @ minimum, your Honor, | think we should - | think the 24 THE COURT: As to your stay, you'll be getting
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+.2 place at 4 o'clock, and | understood

1 MR. QUASARANCQ: be | can just make a call 1 supposed'
2 and get an order over to you right yet today. 2 this was a very important issue, and we obviously have a
3 THE COURT: Sure. You can everrniandwrite it. 3 hearing scheduled, another hearing scheduled, at
4 ldon'tcare how we do it. You can run it over here, fax 4 9 o'dock on Monday.
5 it over here; whatever gets you the job done. Time is of 5 So 1 advised my law clerk that we had a
6 the essence. 6 4 o'dock hearing that wasn't going to take very long,
7 MR. QUASARANO: | apprediate that. 7 and whenever you all got here and that we would wait for
8 MR. KING: (Approaching the bench.) g all of the attorneys, we would then have a hearing and to
9 Your Honor, Ron King again on behalf of the 9 let me know when everybody was in place and then | would
10 Plaintiffs. If we could go back on the record. 10 come out.
11 THE COURT: Excuse me. 11 So that's exactly what happened. She let me
12 MR. KING: We'd like to set the sequence of 12 know everybody was here, gave me the paperwork to look
13 events in terms of how things have transpired in the last 13 over, and, of course, | did just that. And we got out of
14 hour, if you will. Just for the record, our motion for 14 here as quickly as we could, obviously not in time
15 emergency temporary restraining order was filed at 15 because 4:06 occurred and they did what they were going
16 3:37 p.m.; that is, today, July 18th. We promptly, well 16 to do, which | know you all raised here.
17 in advance of 4 o'clock and probably within -- well, 17 1 did have an opportunity 1o -- with review of
18 actually, we had delivered prior to the filing time at 18 - what was filed, and you're asking me what | would have
19 3:37 judge's copies to chambers for your review, 19 done, and it was my intention, after reviewing what you
20 Then we waited for the Attorney General, who 20 had filed, in addition to other research that my capable
21 doesn't feel compelled to make an appearance here in this 21 externs from Cooley and from Michigan State, as weli as
22z case because he hasn't actually been officially retained 22 my very capable law clerk pulied for me, | reviewed
23 yet, but, nevertheless, as a courtesy we waited for him 23 constitutional provisions, 1 reviewed legislative intent,
24 to appear, which he came upstairs sometime around 4:10. 24 | reviewed what you all provided me, | reviewed a lot of
25 We understand the bankruptcy filing was at 4:05?7 25 information in the last few hours, and it was my
12 14
1 THE COURT: 4:06. 1 intention to grant you your request completely.
2 MR. KING: 4:06. The Court took the bench at 2 MR. KING: Thank you, your Honor. Appreciate
3 approximately 4:20. And to the extent your Honor has had 3 vyour clarifying the record.
4  an opportunity to read the papers and was inclined to 4 MR, WERTHEIMER: Thank you, your Honor.
5 make a ruling, if you'd be willing to put that on the 5 Your Honor, we have a proposed order.
& record, then in the -- when we do seek dismissal of the 6 THE COURT: You may approach. Thank you,
7 bankruptcy proceeding, we'll have some clear record of 7 MR. WERTHEIMER: Thank you. Itis handwritten.
g8 the sequence of events here. ) 8 (Approaching the bench.)
9 MR. WERTHEIMER: Just to add, in terms of the % THE COURT: No problem.
10 sequence of events, | did advise by telephone 10 MR. WERTHEIMER: And for caption, it just says,
11 Mr. Quasarano of the fact that t would be in court and 11 at this point, Flowers Caption.
12 that it was my understanding that Clark Hill was going to 12 THE COURT: Okay. ,
13 bein court seeking a temporary restraining order. } 13 MR. WERTHEIMER: 1 had some help in drafting
14 talked to him by phone before 4 this afternoon, sometime 14  too if you can't read the —
15 between 3:30 and 4. 15 THE COURT: We'll make it work.
16 MR. QUASARANO: And | could confirm that 16 MR. WERTHEIMER: Okay. Thank you, Judge.
17  Mr. Werthelmer gave me the professional curtesy of 17 MR, KING: We may be back tomorrow, your Honor.
18 letting me know that there was a hearing being planned. i8 MR. WERTHEIMER: We may be back too,
18 | had no -- we have no personal knowledge in our division 19 your Honor. And if we are, { will be in a suit.
20 of a bankruptcy being filed any certain time or date, so 20 THE COURT: it's okay. As long as your body is
21 there is nothing we could provide in terms of a response 21 covered, | don't care what's it's covered with,
22 that there is going to be a bankruptcy filed. So we 22 MR. KING: 1 think with respect to the present
23 learned it as everyone else learned. 23 - motion before you, we have an order in place and
24 THE COURT: All right. And obviously | heard 24 appreciate you making the accomodation and time for us
TN e e MO s ol = 161173 Enfé?ed“’fﬁ)’ﬁ?f%kf%':‘Sa:17 Page 6 of 8
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1 THE COURT: No pv. _em,

2 Now, if you're back tomorrow, what is it going

3 to be for?

4 MR. KING: We might file a mandamus action

5 reguiring the EM to withdraw the Chapter 9 filing.

6 THE COURT: Will this require time on the

7 record?

8 MR. KING: Yes.

9 THE COURT: Okay. My time restriction is that
10 | have my morning free untit about 1:30, Can you get it
i1 here before 1:307
12 MR. PATTWELL: Yes.

13 MR. KING: Absolutely,
14 THE COURT: Tl make myself available all
15  morning until 1:30.
16 MR. KING: Thank you, your Honor.
17 THE COURT: Okay. ' .
18 MR. CANZANQO: May | approach, your Honor? |
12 have an order drafted aiso.
20 THE COURT: You may.
21 MR. CANZANO: {Approaching the bench.)
22 THE COURT: Okay. We'll make you copies, and
23 this is our copy. .
24 Anything else for the record? _
25 MR. KiNG: No, your Honor. Thank you,
16

1 MR. WERTHEIMER: No, your Honor. Thank you.

2 THE COURT: That's all for the record. Thank

3 you.

4 (At-4:38 p.m., the matter is

5 concluded.)

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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1 STATE OF MICHIGAN)

‘ ) SS.

2 COUNTY OF ‘INGHAM)

3

4 CERTIFICATE OF REPORTER

. .

6 I, Melinda I. Dexter, Certified Shorthand

7 Reporter, do hereby certify that the fbregoiﬁg

8 17 pages comprise an accurate, true, and complete

o transcript of the proceedings and testimony taken in the
10 cage of The General Retirement System of the City of

11 Detroit, et al., versus Kevyn D. Orr, et al., Case

12 No. 13-768-Ch, and Gracie Webster, et al., versus the

13 State of Michigan, et al., Case No. 13-734-CZ, and

14 Robbie ¥Flowers, et al., versus Rick Snyder, et al., Case
15 No. 13~729;CZ, on Thursday, July 18, 2013.

16 o I further certify that this transcript of the
17 _ record of the.pxoceedings and testimony truly and

i8 correctly reflects the exhibits, if any, offered by the
19 respective parties. WITNESS my hand this the eighteenth
20 day of July, 2013.
21 *
22 . 0

Melijda I. Dexter, RMR/ RPR, CSR-4629
23 Offidfal Court Reporter
313 West Kalamazoo

24 Post Office Box 40771
25 Lansing, Michigan 48901-7971

18
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2

1 STATE OF MICHIGAN
30TH JUDICIAL CIRCUIT COURT FOR THE COUNTY OF INGHAM
2 CIVIL DIVISION
3
4 GRACIE WEBSTER and
VERONICA THOMAS,
5
Plaintiffs,
6 s ' Case No, 13-734-CZ
Hon. Rosemarie Aguilina
7 THE STATE OF MICHIGANM; RICHARD
SNYDER, as Governor of the State
8 of Michigan; and ANDY DILLON,
as Treasurer of the State of
g Michigan,
Defendants.
10 /
ROBRIE FLOWERS, MICHAEL WELLS,
i1 JANET WHITSON, MARY WASHINGTON,
and BRUCE GOLDMAN,
12
Plaintiffs,
13 v Case No. 13-729-CZ
Hon. Rosemarie Agquilina
14 RICK SNYDER, as the Governor of the
State of Michigan; ANDY DILLON, as
15 the Treasurer of the State of Michigan;
and the STATE OF MICHIGAN,
16
Defendants.
17 ‘ /
18 MOTION TO AMEND PRELIMINARY INJUNCTION
19 MOTION FOR DEFAULT JUDGMENT
20 MOTTON FOR SUMMARY DISPOSITION
21 BEFORE THE HON. ROSEMARIE AQUILINA, CIRCUIT JUDGE
22 ’ Ingham County, Michigan - Friday, July 19, 2013
23
24
25
i
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1 APPEARANCES:
2
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1 Ingham County, Michigan 1 whatever the Court’s preference would be.

2 Friday, July 19, 2013 - At 11:25 a.m. 2 THE COURT: Well, I'm going to sign this, and |

3 THE COURT: Okay. All right. Robert Flowers, 3 haven't compared the two. | think we probably should

4 Michael Wells, Janet Whitson, Mary Washington, and Bruce 4 call it an armended order.

5 Goldman versus Rick Snyder, as the Governor of the State 5 MR. WERTHEIMER: Okay.

6 of Michigan; Andy Dillon, as the Treasurer of the State 6 THE COURT: But let me just say that your stay

7 of Michigan; and the State of Michigan, Docket 13-729-CZ. 7 is denied. .

8 Counsel, your appearance for the record. 8 MR. QUASARANO: Thank you, your Hohor.

9 MR. WERTHEIMER: William Wertheimer, s Maybe -
10 your Honor, on behalf of Plaintiffs. 16 THE COURT: Counsel?
11 MR, CANZANO: Your Honor, John Canzano, 'm 11 MR. QUASARANO: Maybe doing another separate
12 not counsel in that case. 'm here on the Webster case. 12 order makes the most sense, and we can do that using the
13 THE COURT: Okay. Thank you. 13 forms provided by the Court.
14 MR. QUASARANO: Thomas Quasarano, Assistant 14 THE COURT: Okay. Thank you.
15  Attorney General on behalf of the State Defendants. 15 MR. QUASARANO: Thank you.
16 MR. DEVLIN: And Brian Devlin, Assistant 18 MR. WERTHEIMER: - Your Honor, one other thmg
17 Attorney General. 17 that may be related to that, and that is, the order the
18 THE-COURT: Thank you, 18 Court is entering, consistent with the order the Court
19 Counsei? 1% entered yesterday, provides us with the relief that we
20 MR, WERTHEIMER: Your Honor, Plaintiffs are 20 were seeking by our motion which was scheduled for
21 here today in order to request that the Court enter 21 hearing Monday at 9 o'clock.
22 either a corrected or amended preliminary injunction 22 The Attorney General had alsc noticed a motion
23 order. The Court, I'm sure, recails the circumstances 23 to dismiss for Monday at 9 o'cock. It was not timely in
24 yesterday. We have had a chance to have your order 2¢ the sense that he did not give the appropriate time
25 typed. We reviewed it. There were some mistakes in it. 25 period for us 1o respond. In the reply brief | filed

| 4 6

1 For exampie, the heading still said temporary restraining 1 yasterday, we objected to that and said that we did not

2 o'rder from the other case where it was clear from the 2 agree to expedited. There was no order expediting and

3 record and from the body, even, of the order that it was 3 suggested that the Court deny the - their motion for

4 & preliminary injunction. So we made that change. We 4 that reason, but | raise it now just to indicate that

5 typed everything. We put in the attorneys’ names and the 5 that also is out there and that maybe we want -- we want

6 case name. & another order dealing with that issue,

7 We made a couple of other changes, which | have 7 Our position is that it's not timely and that

g indicated to the Court off the record on ancther copy of & it shouldn't be heard Monday-in any event. | don't know

% the injunctive order. And | would - we wouid -- m 9 whether the Attorney General intends to proceed on Monday
16 happy to go over each of those, if the Court needs. 10 onit
11 Otherwise, | would request that the Court issue this 11 MR. QUASARANC: Your Honor, we do understand
1z preliminary injunction. | did not know whether the Court 12 that under MCR 2.1 19, the-motion for summary disposition
13 wouid want to refer to it as corrected, amended, or not 13 is a 21-day period. We sought stipulation of counsel,
14 referto it at all. So ¥ left that blank. But we would 14  They were kind enough to look at the briefs first to
15 ask that the Court enter the order that we presented 15 decide whefher they would stipulate. They chose not to.
16 today to conform to the Court's ruling yesterday. 16 We also sought the endorsement on our notice of
17 THE COURT: Counsef? 17 hearing from the Court to allow the hearing on Monday.
1g MR. QUASARANO: Yes, your Honor. As your Honor |18 Yesterday at bench we discussed if we needed to - we
19 knows, we moved for a stay, and so | would ask either 19 needed to set a hearing date on the dispositive motions.
20 that thé stay that was denied yesterday be identified in 20 The Court is at liberty to have those heard today or on
21 the modified order, or we can present another stay. | 21 Monday or at such other time, Qur notice of hearing did
22 would assume that the Court would not grant a stay of 22 say "or at such other time as the Court may order” on the
23 this order consistent with yesterday. So either {o 23 notice of hearing itself. Thanks.
24 identify it in this modified order as a stay was 24 MR. CANZANOC: Your Honor, if 1 could make a

requested and denied, or we can just do another order, 25 point that is related to that issue?
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1 THE COURT: Yes, sir. 1 .that, or will you be amending that?

2 MR. CANZANO: We've - we've presented a motion 2 MR. QUASARANO: No. I'll speak for Mr. Deviin

3 this morning, an emergency motion, to advance the hearing 3 here for a moment only. In the notice of hearing, we

4 on our motion for declaratory judgment that's set for 4 indicated to advance it to that date because of all the

5 Monday to today. It would be my intention to deal only 5 other activities in this case or such other time as the

& with the declaratory judgment part of it today, not the 6 Court may order.

7~ injunction part of it. And they've already - they've 7 | do point out that in the Flowers case in the

8 agreed that that can be expedited. | don't know that 8 prayer for relief is a reference to declaratory judgment.

s they've agreed that it can be expedited to today, but s Both cases are asking for both reliefs; preiiminary and
10 they agree that it could be expedited to Monday. 10 declaratory judgment. Preliminary injunction motions
11 So if - that part of it, either today or 11 were granted. Qur brief talks about the alternative,
12 Monday, that would be a final declaratory judgment. My 12 assurming arguendo there were a ﬁiing, a Chapter 9
13 preference is to do it today. 13 filing, and then we go into the basis for why there are
14 THE COURT: Is that correct? 14 grounds not to declare judgmént, why there is some
15 MR. QUASARANO: Well, | believe under 2.605(D), 15 jurisdictional grounds.
16 they can seek an expedited hearing, and certainly the 18 So | think that the brief is sufficiently
17 Court has the authority to issue that. | think by not 17 adequate to address all of the issues that are still at
18 entertaining a dispositive motion, we're not going to 18 issue in this case. Certainly there has been a factual
19 have a complete argument. Mr. Devlin will be arguing for 19 change and those factual changes don't need to be
20 the State. Butwe do acknowledge what the court rule 20  addressed.
21 says, that's correct, 21 MR, WERTHEIMER: { guess I just would reiterate
22 THE COURT: Well, are you objecting to having 22 if - I need to know whether counsel is going forward on
23 it heard today? 23 Monday with its motion to dismiss. | still haven't heard
24 MR, QUASARANO: We will not object in the 24 avyes orno,
25 interest of judicial economy. 25 THE COURT: His answer is yes, Counsel.

8 . 10

1 THE COURT: And your motion deals with that 1 MR, WERTHEIMER: Well, okay. If the answer is

2 issue? . 2 yes, | would just point out that it's clear under the

3 MR, QUASARANO: It's a (C){8) motion that wouid 3 rules that it is not timely; that no order has entered

4 address whether there are grounds for a declaratory 4 from this Court.

5 judgment, yes. 5 THE COURT: You're right.

6 THE COURT: Welt, then - 6 MR, WERTHEIMER: Okay,

7 I'm sorry? T THE COURT: You know what we're doing? We are

8 MR. WERTHEIMER: I'm sorry. | may be confused 8 under siege here. Well, we aren't; I'm not. Technicaily

s now. Their motion that they filed in the Flowers case to 9 | am through paper, but all of you are. Detroitis. The
10 dismiss deals with issues like ripeness. it's a (O{4) 10 Stateis. So I'm not going ta go through the usual court
11 and (C)(8) motion. Marny of the facts have changed. | 11 rules and the time and all of that. You are all going to
iz ‘would think they would want to refile that, in any event. 12 spend your weekend doing what lawyers do, and that's a
13 | mean, you know, to make an argument based on -- based 13 ot of homework because we're going to have that hearing
14  on ripeness given what happened yesterday afternoon seems- | 14 Monday unfess you're asking me to do it now.
15 1o me to be just, to use a lawyer's word, moot at this 15 I'm going to hear everything because we're not
16 point. But I'm concerned only with their motion to 16 going to piecemeal this. You all know the case, | know
17  dismiss in the Flowers case, not with anything related to 17 the case. {'ve done the homework. | don't think myself
18  Webster and whether we're to appear here Monday at 9 to 18 or my staff got any sleep last night. We've been doing
19 - per their natice or whether they've withdrawn that 19 research. | bet if i called all of your wives and asked
20 motion or not. 26 if you got any sleep, they'd be saying, "No. When is my
21 THE COURT: Okay. Well, let's deal with the 21 husband going to get some sl.eep," right? S0 we're going
22 Flowers case. 22 to have a hearing, and | don't care if it's today or
23 What is your intention in regard to Monday? 23 Monday. I'l come here Saturday, if you wouid like. 1
24 Are you still asking the Court to hear your motion? It 24 don't care. Let's get some answers, let's get a bottom
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1 because that's where you all are headed. | don't care 1 Flowers will apply to Webster as weil. The fact that
" 2 what side you're on. Someone is going up, right? So 2  this case is now before the bankrupicy court means that

3 have answers for you. Teli me your story. I've got the 3 there is a court of competent jurisdiction that can hear

4 solution. You might not like it. 2 many of the concerns of the Plaintiffs. And that fact

5 Can we move on? 5 afone changes a fot of the ripeness arguments and things

6 MR. QUASARANO: We're prepared to go today, or | ¢ that you will see.

7 we'll defer to brother counsei for Monday if more time is 7 Nonetheless, it is the position of the State

8 needed. g that there has not been harm at this point to the

1 MR. WERTHEIMER: I'Hl go today. We can go s Plaintiffs.
16 right now, | mean. 10 THE CQURT: Sir, there hasn't been harm because
11 THE COURT: Okay. 1can go right now too. 11 they haven't acted. What we have here, and | would like
12 How about you, sir? 12z you to get to the point, because — and you can make your
13 MR. CANZANO: | think we already agreed that 13 record. I'm a very patient judge. | think most people
14 . Webster could go today. ' 14 will agree with that. But | have two very serious
15 MR. DEVLIN: Very well. 15 concerns because there was this rush to bankruptcy count
16 THE COURT: ‘We have an agreement. | think that |16 that didn't have to occur and should not have occurred.
17 ight be the only thing you all agree on, Hallefujah. 17  And certainly Plaintiffs should not have been blind-
18 MR. QUASARANO: Other than it's very-hot . 18 sided, and this Court and this process should not have
19 outside, 19 been ignored.
20 THE COURT: Yeah. We can agree on that too, 20 We have the Michigan Constitution Article IX, §
21 Okay. , 21 24 that forbids the Emergency Manager to file bankruptey
22 Counsel? Well, let's let these gentiemen enter z2 if pension plans or retirement system of this State or
23 sowe don't make noise for the court reporter before we 23 its political subdivisions are diminished or impaired.
24 proceed, 24 And the Constitution states:
25 Anybody else need to make an appearance? 25 The accrued financial benefits of

12 14

1 THE COURTROOM: (No verbal response.} 1 each pension plan and requirement

2 THE COURT: No? Okay. z system of the state and its

3 MR, CANZANQ: Which case would you like to go 3 political subdivisions shall be a

4 first; Webster or Flowers? 4 contractual obligation thereof

5 THE COURT: Mr. - 5 which shall not be diminished or

6 MR. WERTHEIMER: Well, he goes first on Flowers & impaired.

7 because it's his motion, so it's not my - 7 And the bankruptcy court will be doing exactly

8 THE COURT: Okay. Whatever you'd like. g that in its reorganization because-the pensions are an

9 MR, DEVLIN: Thank you, your Honor. My name 9 unsecured asset. And under the bankruptcy
10 is Brian Devlin, Assistant Attorney General. 10 reorganization, under a reorganization Chapter 9, there
11 THE COURT REPORTER: Could you approach the 11 is no reaffirmation of debt. If | were doing a Chapter 7
12 podium, please? 12 and wanted to go in and reaffirm payments on my car, |
13 THE COURT: Yeah. If everybody would speak 13 could do so. But there is no way that you can go into
14 -from the podium. The mikes work better. The court 14 bankruptcy court and say, "l am going to reaffirm the
15 reporter has better access to hear you. We'll make a 15 pension so that we don't disrupt that.”
16 better record, and obviously the Court of Appeals and the |6 So what we're doing here is violating the
17 Supreme Court will need your record, please. 17 Constitution. And then we have Michigan Complied Law
18 MR. DEVLIN: Thank you, your Honor. Brian 18 141.1552, which precludes the Emergency Manager from
19 Devlin appearing on behalf of the Defendants. 19 taking such actions. It states specifically in m -~ {m)
20 As Mr. Quasarano has mentioned, that obviously |[2¢  and (ii):
21 there's been a very dramatic change in circumstances 21 The emergency manager shall fully
22  since the brief was filed. The petition in bankruptcy 22 comply with the public employee
23 has been filed as of yesterday. It changes some aspects 23 retirement system investment
24 of this case from the State's perspective, but not all. 24 act —
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1 - 1965 PA 314, and § 24 of 1 that they have the power to address under 943, is just
2 Article IX of the State 2 . that; it's just speculation.
3 Constitution of 1963, and any 3 THE COURT: It's a certainty, sir. You filed
4 actions taken shall be consistent 4 in bankruptcy' court, which is federal because you know
5 with the pension fund's qualified 5 that certainty. 1don't know how you get around it
6 plan status under the federal ¢ because it's an unsecured asset that cannot be
7 internal revenue code. 7 reaffirmed, and there is no case law, and you know that
8 So tell me, sir, how do you get into bankruptey s as well because alt of us stayed up all night looking for
¢ court and not violate the Constitution of Michigan and 9 case law, and there is no case law. You can't tell me
10 not violate how the Emergency Manager is supposed o 10 that it can be segregated out and reaffirmed.
11 operate? Haven't we jumped the gun? What are you doing {11 o these people that have this pension where it
12 here, sir? 12 is supposed to be protected under the Constitution and
13 MR. DEVLIN: | can understand your Hornor's 13 under the legislative intent under the emergency manager
14 concerns. The position of the State is that none of 14 legislation, it cannot survive. it cannot survive
15 these impairments have occurred yet. 15 federal bankruptcy, and | have no jurisdiction there, and
16 THE COURT: Oniy because the bankruptcy trustee |16 you know that. And that's why everybody made us wait as
17 hasn't got his teeth into it. It will occur, it's 17 - slowly we were waiting for your office to come here
18 imminent, isn't 1?7 Tell me how it's not imminent, sir? 18 out of courtesy. We waited so we would have both sides
19 MR. DEVLIN: I can't predict the future. 19 present, which is what we do. We honor civility, and it
20 THE COURT: Yes, you can, 20 was filed in order to bind everybody so this could occur,
21 MR. DEVLIN: | cannot. 21 and it's cheating, sir, and it's cheating good people who
22 THE COURT: The bankruptey court ~ the 22 waorked,
23 bankruptcy court has a certain function. You're a 23 And so what's going to happen is we're not
24 lawyer. You understand the function of the bankruptcy 24 honoring the Constitution, we're not honoring the
25  court. That's why you ran there yesterday not slowly but 25 emergency manager leglislation, and we're not honoring
16 18
1 in your running shoes, right? 1 good citizens, and we're also riot honoring the President
2 MR. DEVLIN: | can't speak to that. | had 2 who took Detroit out of bankruptcy. What are we doing,
3 nothing to do with it. But|can tell you about § 943 of 3 sir?
4 the Bankruptcy Code, which affords all of the protections q MR. DEVLIN: Your Honor, | understand what
5  that we discussed in the brief that T've alluded to 5 you're saying, but | would take exception to the motion
6 today. s that somehow the Attorney General's Office delayed or
7 None of those injuries have occurred at this 7 dragged its feet or in any way tampered with the
g point. For that reason, we-helieve the claim is still g proceedings yesterday. Now, ! wasn't here. | wasn't
9 speculative, Of course those are legitimate concerns, ¢ part of them, but | don't believe that's the case.
10 but the court, the bankruptcy court can address them. 10 THE COURT: It looks that way, sir. if somehow
il | referred to - I'd also refer to Straus, the 11 that's not the case, | apologize, but it's the old saying
12 case cited in our brief too. If that injury-has not 12 if it looks like a duck, you know the rest.
13 occurred, as we contend, then it's an inappropriate 13 MR. DEVLIN: Well, | don't want to speculate on
14 remedy that the Plaintiffs are asking for today. 12 who did what yesterday. #s | said, | wasn't here.
18 Now, obviously you and | don't see this injury 15 THE COURT: Thank you.
16 in quite the same terms, but that is the position of the 16 MR. DEVLIN: But it is our position that untit
17 State. The injury has not occurred at this point. 17 that injury occurs and in light of Straus, in light of
18 THE COURT: That would be because the 18 the jurisdiction of the bankruptcy court, that this
19 bankruptcy judge has not sat at his bench like | have and 19 motion should be ~ er, the motion is inappropriate. The
20  heard the case and started the reorganization, and that's 20 State's motion should be granted - '
21 the only reason. For me to believe what you're saying 21 THE COURT: Sir -
22 would be - would make me Helen Kelier who's not yet 23 MR. DEVLIN: -- thank you,
23 learned the alphabet. 23 A THE COURT: Let me ask you this: if the injury
MR. DEVLIN: 1think anything that you and | 24 occurs, isn't it then too late, much too late, way too
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1 injury. The leg has been amputated, and we-cannot fix 1 just simply is not credible for an attorney for the
2 0t 2 Governor and the State Treasurer to come here today and
3 MR. DEVLIN: We don't know, is my position on 3 say he can't predict the future when we indicated in our
4 that. We don't know, and there is opportunity for this 4 complaint that the future could be predicted.
5 very issue to be heard in the bankruptcy court. 5 1 would also point out that since we were in
& THE COURT: But there is no opportunity in the 6 - court yesterday, weé now have not just the bankruptey but
7 bankruptcy court for them to fix the harm. Do you have 7 filings related to that bankruptcy. I'm not going to
8 any law that says the bankruptey court can fix the 8 introduce these documents, but | understand that counsel
9 pension fund because 1 haven't found that either, and 9 in the Webster case that will be argued when we're done
10 I've looked? 10  here will be introducing them. | would simply point out
11 MR. DEVLIN: Again, | understand the pension 11 that we've got correspondence back and forth between the
12 fund to be tremendously under funded. There are many 12 Detroit Fmergency Manager and the Governor requesting the
13 problems here, far beyond what's gone on in the last 13 authorization and the Governor approving the
14 24 hours. But the court, the bankrupicy court does have 14 authorization, in which there is not a word mentioned
15 jurisdiction to hear these arguments, 1 note the 15  about Artide X, § 24 of the Michigan State
16  Michigan Constitutional provisions, and to order what it 16 Constitution.
17. feels it must order. 17 Our Governor does not feel that that's
18 THE COURT: Okay. 18 relevant. He goes on for pages in his authorization,
19 MR. DEVLIN: Thank you. 19 obviously for public relation's purposes, talking about
20 THE COURT: Thank you. 20 how deeply he cares about the city of Detroit, etcetera,
21 MR, WERTHEIMER: Your Honor, I'll be brief. ' 21 etcetera, but not one word about Article 1X, § 24 of the
22 First, } would just point out 10 the Court that this is a 22 Constitution. And, of course, no such word from Mr, Orr
23 motion under C ~ MCR 2.116(C){4), (5), and (8): That 23 in his request to the Governor.
24 s, it's a claim that there is no jurisdiction over the 24 So counsel's esgentially saying "No harm yet.
25 subject matter; it's a claim that my clients have no 25 Don't worry. Maybe bankruptcy court will take care of
26 22
1 capacity to sue because apparehtty they're not being i it." But the people who are taking it into bankruptcoy,
2 injured; and it's a claim that we have failed to state a 2 have taken it into bankruptcy have made very clear
3 claim. 3 they're not going to take care of it in bankruptcey.
4 As to the law relating to those three points, | 4 And finally just the obvicus point, but | think
5 would rely upon the briefs that | have filed, including 5 needs to be reiterated with all the flurry going on that
¢ the reply brief that | filed yesterday in which | did 6 the whole point of injunctive relief is to prevent a harm
7 take the position that we should not hear -- that the 7 that has not yet occurred, and that's all we're seeking
8 Court should not hear the motion to dismiss but in which 8 with our overall lawsuit and all we were seeking with our
9 1dealt with all of those issues, and 1 won't repeat ¢ motion for preliminary injunction, which this Court has
10 those arguments. ' 10 already granted. Thank you. '
11 | would just point out a couple of things: 11 MR. QUASARAND: Your Honor, | think that the
12 First of all, counsel! says that he cannot predict the 12 State's briefing and argument sufficiently-presents the
13 future. The DEtroit Emergency Manager, who is a 13 State's position, but 1 know the Court is patient, and |
14 competent lawyer familiar with bankruptey, has predicied 14 would ask the Court's indulgence on the one matter of my
15 the future, and we quoted him in our complaint as saying, 15 appearance here yesterday, and | would like to make this
16 essentially, that once he gets into bankruptcy, the 16 clear for the record, if | may, but for Mr. Wertheimer,
17 constitutional rights of our clients will disappear, will 17  who is counsel for the Flowers and others case, | would
18  be "trumped” in his words or in the words of the reporter 18 not have known that the General Retirement System of the
19 guoting him. And 1 think that was -- there was an 19 City of Detroit, et al., even had a TRO motion scheduled.
20 interview and there was also his statements made to the 20 The only communication | had with counsel for
21 Detroit Free Press Editorial Board. 21 that, those Plaintiffs, was the night before asking if we
22 But the point being that the Detroit Emergency 22 could accept service on the Governor, which, as the Court
23 Manager has had no reluctance to predict the future, and 23 knows, we're barred from accepting service on behalf of a
24 his prediction i consistent with our claim and with the 24 State Defendant. Until the State Defendant is served, we
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1 { was told there would not be any preliminaty 1 Thea opposing party has failed to
2 injunction or TRO sought in that case. | do understand 2 state a claim on which relief can
3 that situation had changed in the hours after that, But, 3 be granted.
4 but for Mr. Wertheimer calling me, counsel in another 4 1 see problems ali over the place. 1 stated
5 case, | would not have known. When he called me, and the 5 them. | don't think | need to be redundant. Clearly
6 transcript yesterday says it was around 3:30 or so, and 5 there are numerous claims and issues. | won't be
7 then | arrived as quickly as | could walk over here. So 7 redundant. The relief requested is denied. Motion for
g there was no delay on behalf of the Attorney General's 8 summary disposition is denied.
g Office to be here, to represent the State's interest, 1o 9 MR. WERTHEIMER: Thank you, your Honor.
10 be here to answer this Court's questions. And any delay 10 THE COURT: Who's preparing the order?
11 at alf was because we were notified by counsel for the 11 MR. QUASARANO: 1Ml be preparing it for you,
12 Plaintiffs yesterday that they intended to bring the 12 judge. '
13 motion. Thank you for letting me clarify that. 13 THE COURT: Thank you, very much, sir.
14 THE COURT: Thank you. 14 MR. QUASARANO: Thank you.
15 Anything further, sir? i5 THE COURT: Next matter?
16 MR. DEVLIN: Nothing further. Thank you. 16 MR. WERTHEIMER: We are - | am done relative
17 THE COURT: Defendants have filed a motion for 17 to the Flowers case.
18 summary disposition pursuant to {4}, which is: 18 THE COURT: Thank you, very much, sir.
19 The Court lacks jurisdiction of 19 MR, WERTHEIMER: I'l vacate. 1 think there
20 the subject matter. 20 are others lawyers In the room with another related case.
21 This Court absolutely has jurisdiction of the 21 So 'l wait in the courtroom but vacate counsel table.
22 subject matter. It's a state guestion. | know they've 22 THE COURT: Thank you,
23 removed it to federal bankruptcy court, but we still have 23 MR. WERTHEIMER: Thank you.
24 very seripus state questions. We have the State 24 MR, CANZANG: Your Honor, John Canzano on
25 Constitution, Article IX, § 24. We have an emergency 25  behalf of the Plaintiffs in the Webster case. 1 would
_ 24 26
1 manager statute, and we have a Constitution at issue, 1 like to clarify the relief that we are seeking here
2 State issues are within the purview of this Court. | 2 today. We - our complaint sought declaratory judgment
3 don't care that it was removed to bankrupicy court. 3 and preliminary injunction. Today we are seeking only a
4 There is nothing here that tells me it was properly 4 declaratory judgment.
5 removed to federal bankruptcy court because there is & 5 | have taken the liberty of preparing an order
6 procedure in place of how it gets removed. And this 6 for declaratory judgment which I can present when I'm
7 Court does not believe it was properly placed in the 7 done, and the Court may or may not want to say everything
g -hands of the bankruptey court because it is going to 8 thatl've said in there, but | think we are entitled to
s affect pensions. Once it affects pensions, which is 9 that relief. The briefs - this has all been briefed
10 clearly what it's going to do, it's in violation, and the 10 already. |don't need to go over that.
11 Governor can't give permission for it to go to bankruptcy 11 The State's defense to our motion did not
12 court. It's veryclear. | think a first-year law 12 contest the facts and did not contest the substance of
13 student understands the concept. And | know the Governor |13  the merits of the law, which is that the Constitution
14 is not a lawyer, but he has very well paid fawyers who do 14 prohibits diminishment of pension - accrued pension
15 understand the concept. 15 benefits. They simply ~ they simply said the case is
16 The party asserting the claim 16 not ripe, and there is not an actual controversy for a
17 lacks the legal capacity to sue. 17 declaratory judgment.
18 That is MCR 2.116(5). A party asserting the 18 Now, after yesterday, it's obviously ripe. We
19 claim lacks the legal capacity to sue? How is that 19 cited a case in our reply brief, City of Lake Angelus,
20 possible? They're interested parties. Absolutely they 20 which amazingly is almost on all fours with this case. |
21 have capacity to sue. The pension's involved, the 21 won't describe that case again except to say that that
22 pension related to the parties. | don't see any problems 22 was a case where the Attorney General made the argument
23 there. 23 that there was no injury and there was no need for
And then we have (8), which is always a 24 dedclaratory judgment because a request to a tribunal had
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1 court correctly ruled that the - there is an actual 1 such action by the Governor is without authority and in

2 controversy hecause the parties need the court to tell 2 violation of Articte IX, § 24. And what happened

3 them what their rights and obligations are so they know 3 yesterday was a violation of the Constitution.

4 what to do in the future; whether this tribunal could 4 Now, my declaratory judgment order declares

5 overrule a local ordinance which prohibited sea planes on 5 these statements. It also has a paragraph at the end

6 Lake Angelus, even though they hadn't been asked and they ¢ that says: '

7 hadn't ruled. So that part is exactly what we have. Now 7 In order to rectify his

8 we have the bankruptey has been filed. . 8 unauthorized and unconstitutional

g9 | would like to offer a couple exhibits, whicﬁ 9 actions described above, the

10 are the July 16th letter from Emergency Manager Orr 10 Governor must: One, direct the
11 regquesting authorization to file for Chapter 8, which 11 Emergency Manager to immediately
12 amazingly this happened on Tuesday, and none of our - 12 withdraw the Chapter 9 petition
13 none of our crack reporters knew about this, Nobody knew ]13 filed on July 18th. And, two,
14 about this untif yesterday. This was a secret letter, 14 not authorize any further Chapter
15 And the July 18th letter from yesterday of the 15 9 filing which threatens to
16 Governar authorizing Emergency Managér Orr to file for 16 diminish or impair acerued
17 Chapter 9. And | think if you look at these two letters, 17 pension benefits.
18 it Is crystal clear what the judge has already concluded 18 Now, this is just a declaratory judgment.- Sc.
19 in the prior case; that not only does the bankruptcy ' 19 it is my hope that if the Court is willing to enter this,
20 threaten to impair but that that is the goal and the 20 that the Governor will obey his oath of office and follow
21 intent of the emergency manager is to impalr accrued 21 what the Constitution requires. And so - and if he does
22 pension benefits in bankruptcy. 22 not, then we may be back here on -- with another
23 1'l} give these to opposing counsel. These are 23 iteration of this that requires some type of injunctive -
24 - they're a matter of public record now. | just wrote 24 relief.
25  Exhibit A and Exhibit B on them, 25 At this time we're not seeking injunctive
28 30

1 (Approaching the bench.) 1 rehief, so | would -- | would withdraw our request for

z THE COURT: All right. Thank you. z preliminary injunction without prejudice. And I'd also

3 MR. CANZANO: As to the merits, 1 think again 3 ask, if this order is entered, that the temporary

4 itis very clear this isn't a case where you need case 4 restraining order entered yesterday be vacated or

5 law. You just read the Constitution. |t says accrued 5 expired, and all we want is a declaratory judgment right

¢ pension benefits shall not be diminished or impaired. 6 now.

7 The Constitution says that. The Emergency Manager law 7 THE COURT: And the reason to vacate or expire

8 says the Governor can authorize the Emergency Manager to § the temporary-restraining order?

9 file for Chapter 9. And it doesn't prohibit that - it- 9 MR. CANZANQ: Because now we have the default
10 doesn't require that pension benefits be protected when 10 judgment and the TRO. | don't remember what the court
11 he files for Chapter 9. And it is, therefore, 11 rule says, but it cannot only exist for & short period of
12 unconstitutional to that extent. 12 time on its own, and this is the tact that we would like
13 THE COURT: Is there any objection to the Court 13 to take because we would like to tell the Governor, "This
14 receiving Exhibit A and B?. 14 s what you're supposed to do.” And then if he doesn't
15 MR. DEVLIN: No objection, your Honor. 15 do that, then we'll then - we'll reassess our options.

16 THE COURT: A and B are received. Thank you. 16 THE COURT: Ckay. Thank you.
17 {At 12:04 p.m., Exhibit A and 17 MR. CANZANOQ: May | present my draft order?
18 Exhibit B is received.) 18 THE COURT: Yes. Have you presented it to the
19 MR. CANZANO: So the emergency manager law is 19 other side?
26 unconstitutional to the extent that it allows the e} MR. CANZANQO: 1 have not.
21 Governor to authorize a Chapter 9 filing which threatens 21 THE COURT: Thank you.
22 to diminish or impair pension benefits. And the Governor 22 MR. QUASARANO: We've looked at this,
23 s prohibited by Article IX, § 24 from authorizing an 23 your Honor.
emergency manager to proceed under Chapter 9 in a manner MR. CANZANQ: Just as to the matter of the

juris

in_the bankruptey court, | don’t think
ere
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1 anyone is arguing -- | don't think the Attorney General 1 transcript without looking at both.
2 is arguing that our case is stayed by the bankruptcy 2 So I'm going to direct the court reporter 1o
3 court because we're not suing the Emergency Manager, 3 treat today as one transcript despite there being two
4 We're oniy suing the Governor and the Treasurer and the 4 docket numbers, and 1 didn't even call both of them, but
5  State of Michigan, and they're not -- theyre not in the 5 we just sort of started, but we're really dealing with
6 bankruptcy court. They're not the debtor, so that's an 6 Dockets 13-734-CZ and 13-729-CZ.
7 argument that has been raised. But, just for clarity, | 7 So the motion for summary disposition in regard
8 wanted to point that out. That's all | have. 8 to 13-734-CZ, and that's Defendants' motion for summary
] THE COURT: Thank you. ¢ disposition is denied based on the same rationale the
16 Response? 10 Court had and reasoning in the prior case.
11 MR. DEVLIN: Thank you, your Honor, Brian 11 In regard to the request for declaratory
12 Devlin again on behalf of the Defendants. | won't repeat 12 judgment, | think it is imperative that the Court sign
13 the discussion we had on the Flowers case. Much of that 13 this, i's absolutely needed. A_nd the Governor, 1 have
14 applies. The relief sought in each of these cases is the 14 1o believe, took his oath in all sincerity to uphold the
15 same position of the State, is that the bankruptcy court 15 United States Constitution and the State of Michigan
16 jurisdiction has a great effect on this, and that the 16 Constitution. | hope he rereads certain sections and
17 reliefs that might be desired by the Plaintiffs are 17 reconsiders his actions.
18 available through that court. Furthermore, we'd cite the 18 I am finding the actions that have been taken
19 Straus case as well in this reply, 1% in regard to filing this action in the bankruptcy court
20 F would like to call the Court's attention to 20 as overreaching and unconstitutional as it applies to
21 just one other thing: There was reference made to the 21 what the Detroit Emergency Manager Kevyn Orr has done in
22 Governor's obligation to uphold the terms of the United 22 conjunction with the Governor.
23  States -- of the State Constitution but that also applies 23 So | find it absolutely necessary to sign this
24 to the United States Constitution, and bankruptcy court 24 order of declaratory judgment. { am also going to order,
25 is certainly someone he may have to answer to as well. 25 in addition to what you have crafted here, that a copy of
B ' 32 | 34
1 So that should not be lost sight of. 1 this order be forwarded to President Obama. | know that
2 Finally, | wanted to point out that we do have 2 he's watching this, and he's bailed out Detroit, If this
3 a motion for summary disposition pending in this case as 3 is going to ultimately proceed to bankruptcy without
4 well. And i would rely on the arguments in the brief. 4 anyone paying attention to Michigan's Constitution and to
5 And the ones I've just restated as well to ask that that 5 what the legislature drafted and to what the Governor
6 relief be granted. Thank you. . 6 himself signed into law, then there will ultimately be a
7 THE COURT: Are you asking that that be heard 7 reguest that Obama will have to look at the pension, so
8 now, or would you like me to make a ruling on that now? 8 he might as well follow this. He said in the news-that
g MR. DEVLIN: 1 think you could probably make a 3 he's following this. He might as well see what we've all
16  ruling on it without further argument. 16 done here. 1t's that important to the State of Michigan
11 THE COURT: | think so too. 11 and to the thousands of people who will be affected, and
12 MR. DEVLIN: All right. 12 ultimately all of the taxpayers of the state of Michigan
13 THE COURT: Okay. 13 are going to be affected because we will all have to pick
14 MR. DEVLIN: Thank you. 14 up the tab if this is not honored as it should be.
15 THE COURT: Anything further? 15 Additionally, | am asked that the temporary
16 MR. CANZANQ: Nothing further, your Honor, 16 restraining order be guashed and nullified, so that is
17 THE COURT: All right. 17 now withdrawn, and it expires today at 12:15. And the
18 As to the motion for summary disposition in 18 order of declaratory judgment is being sighed as that
1% regard to Defendants’ motion is denied. I'm going to 19 expires.
20 incorporate the transcript, the arguments of the Flowers 20 Is there anything else for the record?
21 matter into this file. |think that in order to have a 21 MR. WERTHEIMER: Not for the Plaintiffs in
22 complete argument, we're going to consolidate the 22 Flowers, your Honor.
23 arguments and the fites for the purpose of today because 23 MR. QUASARANO: I'm obliged, your Honor, to
24 they are really united. They are part and parcel of the 24 move for a stay of enforcement of the order of
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1 THE COURT: You are obliged. | am obliged as
z well to deny.
3 MR. QUASARANQ: 1"l have an order ready.
4 Thank you, Judge.
5 THE COURT: 1 look forward to signing all of
5 those orders today. | will be in until 5 or so. And!1
7 haven't looked at Monday's docket. Have we taken care of
g all of Monday or not?
9 MR. WERTHEIMER: 1 think, as to the Plaintiffs
1¢  in Flowers, you have because our motion was for
11 preliminary injunction, which you have granted and will
1z be providing us with that order, and their motion was for
13 summary disposition, which you've denied. | believe that
14 was all that was up in Flowers. So that the Flowers case
15 continues, but there is nothing up for Monday in Flowers,
16 MR. QUASARANO: Defendants concur in Flowers.
17 THE COURT: Okay'. My law clerk is makiﬁg
18 copies, multiple copies, of the order {'ve just signed.
15 I am here on a moment's notice as you all have
20 become accustomed to if you need me.
21 MR. WERTHEIMER: Thank you, your Henor.
22 THE CQURT: That's all for the record.
23 MR. CANZANO: Thank you, your Honor,
24 Appreciate the Court's ability and willingness to help us
25 out on this urgent time,
36
1 THE COURT: Thank you.
2 (At 12:16 p.m., the matter is
3 concluded.}
4
5
6
4
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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1o case of Gracie Webster, et al. versus Richaxd SnYder, et
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12 July 19, 2013.
i3 T further certify that this transcript ¢f the
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STATE OF MICHIGAN

IN THE 30™ CIRCUIT COURT FOR THE COUNTY OF INGHAM

WEBSTER, ETAL

Plaintiff, ORDER

v HON. ROSEMARIE E. AQUILINA
RICK SNYDER &7 A Docket No: /5”75‘?‘“’@2_

>

Defendant.

At a session of said Court in the City

of Lansing, Cougty of Ingham, State of Michigan,
this ,f: % day of , 201 _

PRESENT: The Honorable Rosemarie E. Aquilina
30" Judicial Circuit Court Judge

Upon review of motion, and a hearing being held in open court, and argument having

been heard, and being fully apprised of the issues, states the following:
IT IS ORDERED that DEFEN DAMTS MO TION FEOR. SYMMALRY

IS5 TIoN 15 PEMIE) FOE THE EERZNS STATED
FEom THE Betriirt,

IT IS SO ORDERED.

Approved as to form:

Plaintiff / Plaintiff’s Attorney Defendant / Defendant’s Attorney
13-53846-swr Doc 1219-11 Filed 10/17/13 Entered 10/17/13 13:56:17 Page 1of 1



STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

GRACIE WEBSTER and
VERONICA THOMAS,

Plaintiffs,

VS Case No. 13-734-CZ
Hon. Rosemarie Aquilina
THE STATE OF MICHIGAN;
RICHARD SNYDER, as Governor
of the State of Michigan; and
ANDY DILLON, as Treasurer of
the State of Michigan,

Defendants.

ORDER OF DECLARATORY JUDGMENT

At a session of said Court held in Ingham County Circuit Court,
State of Michigans-this _Lﬁélay of July, 2013

Clrcuxt Couxt J udge

Plaintiffs request declaratory. relief pursuant to MCR 2.605 concerning (1) the
constitutionality under Article IX Section 24 of the Michigan Constitution of the Local Financial
Stability and Choice Aét, 2012 PA 436, MCL 141.1541, et seq. (“PA 436"), insofar as PA 436
permits the Governor to authorize an emergency manager to proceed under chapter 9 of the
bankruptcy code, chapter 9 of title 11 of the United States Code, 29 USC 901 to 946 (“Chapter

9} in a manner which threatens to diminish or impair accrued pension benefits; and (2) the

13-53846-swr Doc 1219-12 Filed 10/17/13 Entered 10/17/13 13:56:17 . Page 1 of 3




authority of the Governor and/or State Treasurer to authorize an emergency manager to proceed
- under Chapter 9 in a manner which threatens to diminish or impair accrued pension benefits.
Plaintiffs have requesfed, and Defendants have agreed in their Response, that thé hearing
in this matter may be advanced pursuant to MCR 2.605(D) and the court finds that expedited
treatment is appropriate and that final declaratory relief is proper at this time.
The Court having reviewed the parties ﬁiings and subnﬁssions, and having heard oral
argument by counsel for the parties, and being otherwise fully advised in the premises, and for

the reasons stated on the record,

IT IS HEREBY ORDERED:

PA 436 is unconstitutional and in violation of Article IX Section 24 of the Michigan
Constitution to the extent that it permits the Governor to authorize an emergency manager to
proceed under Chapter 9 in any manner which threatens to diminish or impair accrued pension
. benefits; and PA 436 is to that extent of no force or effect;

The Governor is prohibited by Article IX Section 24 of the Michigan Constitution from
authorizing an emergency manager under PA 436 to proceed under Chapter 9in a maﬁner which
threatens to diminish or impair accrued pension benefits, and any such action by the Governor is
without authority and in violation of Article IX Section 24 of the Michigan Constitution.

On July 16, 2013, City of Detroit Emeréency Manager Kevyn Orr submitted a
recommendation to Defendant Governor Snyder and Defendant Treasurer Dillon pursuant to
Section 18(1) of PA 436 to proceed under Chapter 9, which together with the facts presented in
Plaintiffs® filings, reflect that Emergency Manager Orr intended to diminish or impair accrued

pension benefits if he were authorized to proceed under Chapter 9. On July 18, 2013, Defendant

13-53846-swr Doc 1219-12 Filed 10/17/13 Entered 10/17/13 13:56:17 Page 2 of 3



Governor Snyder approved the Emergency Manager’é recommendation without placing any

contingencies on a Chapter 9 filing by the Emergency Manager and the Emergency Manager
filed a Chapter 9 petition shortly thereafter. By authorizing the Emergency Manager to proceed
under Chapter 9 to diminish or impair accrued pensioﬁ benefits, Defendant Snyder acted without
authority under Michigan law and in violation of Article IX Section 24 of the Michigan
Constitution.

In order to recﬁﬁr his unauthorizéd and unconstitutional actions described above, the
Governor must (1) direct the Emergency Manager to immediately withdraw the Chapter 9
petition filed on July 18, and (2) not authorize any further Chapter 9 filing which threatens to
diminish or impair accrued pension benefits.

. /‘ﬂrp('/‘Q?"“ip Fhio @MW MW'”M'
fo {rcoidenl= loarms-

MMW%;

Circuit Court Judge %7§
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STATE OF MICHIGAN

IN THE 30™ CIRCUIT COURT FOR THE COUNTY OF INGHAM

WEBSTER, &7 AL :
Plaintiff, ORDER
Y HON. ROSEMARIE E. AQUILINA
RICK SMYDER, ETAL DocketNo: _/ 3— 734 -2
Defendant.

At a session of said Court in the City
of Lansing, Coynty of In tate of Michigan,
this day o

PRESENT: The Honorable Kosemarie E. Aquilina
30" Judicial Circuit Court Judge

Upon review of motion, and a hearing being held in open court, and argument having

been heard, and being fully apprised of the issues, states the following:

IT IS ORDERED that DEFEMDANTS! moTiow 7o s7TAY, PEMDING
APPERL, THE ENFEECEMENT OF THE Cod2T'S (IRBERE-
GJEANTING FLAINITES' MoTien FOE. DL ALATORY
TUDGHEUT JIp FHE ORXET2. OF N ALATORY TUSsMERT
18 TEMIE > FRE THE RIASONS STHTED 720 &
P A .

IT IS SO ORDERED.

Circuit Court Judge

Approved as to form:

Plaintiff / Plaintiff’s Attorney Defendant / Defendant’s Attorney
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