UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION — Detroit

Inre:
CITY OF DETROIT, MICHIGAN Chapter 9
Case No. 13-53846

Debtor. Hon. Steven W. Rhodes
/ .

GET BACK UP, INC.’S MOTION FOR RELIEF FROM
THE AUTOMATIC STAY AND FOR WAIVER OF PROVISIONS OF
FED.R.BANKR.P. 4001 (a)(3)

Get Back Up, Inc. (“GBU”), pursuant to 11 U.S.C. § 362(d) as made applicable by 11
U.S.C. § 922(b), L.B.R. 4001-1(E.D.M.), and L.B.R. 9014-1 (E.D.M.), moves for relief from the
Automatic Stay to allow a pending case in United States District Court regarding a zoning
ordinance to continue and for waiver of the provisions of Fed. R. Bankr. P. 4001 (a)(3). See
attached Exhibit A. In support of this Motion, GBU states as follows:

1. This Court has jurisdiction over the proceeding pursuant to 28 U.S.C. §§ 157 and 1334.

2. On July 18, 2013, Debtor filed a petition for relief under Chapter 9 of the Bankruptcy
Code.

3. Pursuant to 11 U.S.C. § 922(a), the automatic stay of 11 U.S.C. § 362(a) became
applicable at the time that the bankruptcy petition was filed.

4. GBU has a case pending in the U.S. District Court for the Eastern District of Michigan,
Case No. 11-cv-13909.

5. This case involves a challenge to the City’s zoning ordinance. A copy of GBU’s most
recent motion for a judgment, without exhibits, is attached as Exhibit B.

6. After Judge Cleland issued a decision, GBU asked Judge Cleland to reconsider.

Exhibit C.
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7. On October 17, 2013, Judge Cleland held that the automatic stay applies. GBU’s
motion to reconsider thus remains undecided.

8. GBU is prejudiced by any additional delay because it is losing contracts with
government agencies, threatening the survival of its operation.

9. GBU’s counsel attempted to obtain concurrence from the City of Detroit, by and
through its counsel. However, concurrence could not be given at this time.

10. Pursuant to 11 U.S.C. § 922(b), a party may seek relief from stay under 11 U.S.C. §
362(d).

11. 11 U.S.C. § 362(d)(1) permits this Court to grant relief from stay for cause.

12. GBU believes that relief from stay should be given in this case to allow the case to
continue.

WHEREFORE, GBU respectfully requests that this Court grant GBU relief from the
automatic stay and waive the provisions of Fed. R. Bankr. P. 4001(a)(35, and grant all other relief

as this Court deems just.
Respectfully submitted,

By: /s/ Jonathan B. Frank
Jonathan B. Frank (P42656)
Attorney for Get Back Up, Inc.

121 W. Long Lake Road, Suite 200
Bloomfield Hills, Michigan 48304
(248) 642-0500

Dated: October 22,2013
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION — Detroit

In re:
CITY OF DETROIT, MICHIGAN Chapter 9
Case No. 13-53846
Debtor. Hon. Steven W. Rhodes

/

EXHIBIT LIST TO GET BACK UP, INC.’S MOTION FOR RELIEF FROM
THE AUTOMATIC STAY AND FOR WAIVER OF PROVISIONS OF
FED.R.BANKR.P. 4001 (a)(3)

Exhibit A: Order Granting Get Back Up, Inc.’s Motion for Relief from the Automatic Stay
and for Waiver of Provisions of Fed.R.BankR.P. 4001 (a)(3)

Exhibit B: Motion for Judgment for Permanent Injunction

Exhibit C: Motion to Reconsideration and/or to Amend the Judgment
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION - Detroit

In re:
CITY OF DETROIT, MICHIGAN Chapter 9
Case No. 13-53846
Debtor. Hon. Steven W. Rhodes

/

ORDER GRANTING GET BACK UP, INC.’S MOTION FOR RELIEF FROM
THE AUTOMATIC STAY AND FOR WAIVER OF PROVISIONS OF
FED.R.BANKR.P. 4001 (a)(3)

Upon consideration of Get Back Up, Inc.’s Motion for Relief from the Automatic Stay
and for Waiver of Provisions of Fed. R. Bankr. P. 4001 (a)(3) (the “Motion”), and the Court
being duly advised of the premises;

IT IS ORDERED that:

1) The Motion is GRANTED.

2) Relief from that automatic stay applicable under 11 U.S‘.C. § 922(a) and 11 U.S.C. §
362(a) is GRANTED for the purpose of allowing Case No. 11-cv-13909 to continue.

3) This Court finds that Rule 4001 (a) (3) of the Federal Rules of Bankruptcy Procedure

is waived.

EXHIBIT A
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
GET BACK UP, INC,,
Plaintiff,
Case No. 11-cv-13909
vs. Hon. Robert H. Cleland
CITY OF DETROIT,

CITY OF DETROIT BOARD OF ZONING APPEALS,

Defendants.

MOTION FOR JUDGMENT FOR PERMANENT INJUNCTION, BRIEF IN SUPPORT

PROOF OF SERVICE
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INTRODUCTION

Plaintiff Get Back Up, Inc. (“Get Back Up” or “GBU™), a non-profit organization,
operates a 160-bed residential substance abuse treatment facility in the City of Detroit, until
recently serving approximately 40 residents. Get Back Up is fully licensed by the State of
Michigan Department of Community Health, which has a specific license for and regulations
governing substance abuse programs. MCL 333.6233.

This case arises out of a dispute with the City of Detroit over Get Back Up’s use of its
facility. The City’s ordinance places unique restrictions on a substance abuse treatment facility,
including a requirement that such a facility obtain a Conditional Use Permit. Although Get Back
Up was granted such a permit by the City’s Building and Safety Engineering Department, the
City’s Board of Zoning Appeals reversed this grant after neighbors complained about their fears
of living near recovering addicts. Get Back Up’s efforts to reverse this decision through an
administrative appeal to Wayne County Circuit Court were unsuccessful.

In this Court, Get Back Up challenges the City’s ordinance and its actions because
they violate federal law, specifically the Fair Housing Act, the Americans with Disabilities Act,
and the Rehabilitation Act, as well as the United States Constitution. Courts faced with nearly
identical cases have ruled in favor of treatment centers such as Get Back Up’s; no case has found

in favor of the municipality.

2
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QUESTION PRESENTED

Should the Court grant a permanent injunction restraining the City from enforcing its
Ordinances regarding a Conditional Use Permit and requiring the City to issue a permit to allow
Plaintiff to operate a substance abuse treatment facility?

CONTROLLING AUTHORITY

Cases:

Grayned v. City of Rockford, 408 U.S. 104, 92 S.Ct. 2294 (1972).
MX Group, Inc. v. City of Covington, 293 F.3d 326 (6th Cir. 2002)
Statutes:

29 USC § 794(a)

42 USC 3602(h)

42 USC § 3604(H)(1)

42 USC § 12132

4
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STATEMENT OF FACTS'
Counsel have conferred and agreed to most of the the facts in this section.
Certain facts, in italics, are not stipulated.
The City may be submitting additional non-stipulated facts.
All exhibits were previously filed in connection with Docket No. 10.

1. Plaintiff Get Back Up, Inc. (“Get Back Up” or “GBU”), a non-profit organization,
operates a 160-bed residential substance abuse treatment facility in the City of Detroit,
previously serving approximately 40 residents.

2. Get Back Up is fully licensed by the State of Michigan Department of Community
Health, which has a specific license for and regulations governing substance abuse programs.

MCL 333.6233.

3. More information about Get Back Up is found at www.btgetbackup.com. A recent

article from the Detroit Legal News is attached as Exhibit B. Get Back Up’s most recent annual
report is attached as Exhibit C.

4. The facility is on a major street, Dexter, adjacent to the residential neighborhood.
The address is 12305 Dexter, between Cortland and Sturtevant, about one-third of a mile south
of Davison.

5. This location makes the facility easily accessible to clients.

6. Get Back Up has invested approximately $3,000,000 in the facility. The primary
expense was rehabilitating the facility, which was an abandoned Detroit school.

7. Get Back Up is the vision of its founder, President and CEO, Dr. William L. (Billy)
Taylor, Jr., and is based on the belief that having a positive vision of the future is a powerful
motivator for change. Dr. Taylor has inspired thousands to turn life's setbacks into comebacks

and “Get Back Up” — he is a former All-American football player at the University of Michigan

! Unless otherwise noted, these facts are supported by the Declaration of Dr. William L. Taylor, attached as Exhibit
A.

5
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and also a recovering alcoholic who spent time living on the streets of Detroit before turning his
life around, getting a PhD, and starting Get Back Up. His biography can be found at

http://www.btgetbackup.com/index.php/about_us/about_dr_billy_taylor.

8. As Dr. Taylor explained in highlighting the fact that GBU is an all-male facility,
“when a man changes his life, the wife gets the husband back, parents gei their son back,
grandparents get their grandchild back and children get their father back.” (12/8/09 Transcript,
at 54; Exhibit D). His program does not take all candidates — as he explained, “we are a serious
program to help people change their lives and if a person doesn 't show that they are serious
about their own recovery and they are probably not a good candidate for Get Back Up.” (Id., at
66).

9. GBU's programs draw upon the personal achievements and life experiences of Dr.
Taylor and focus on several core areas:

a. Transitional Dynamies: Dealing with individual and collective
behaviors, environmental influences, personal actions and attitudes that
shape clients’ experiences as they navigate the rigorous road of recovery.

b. Academic Success: Get Back Up stresses that academic success can
provide clients with skills, knowledge and self-esteem that no one can ever
take away.

c. Second Starts: Because of his personal experience, Dr. Taylor is
committed to building new services and working with existing programs
that bolster the opportunities for and success of people who are striving for

second starts.

6
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d. Motivation: Having a positive vision of the future is a powerful motivator
for change. Get Back Up focuses on the "five P's": Preparation,
Persistence, Patience, Perseverance and the Power of Transformation.

e. Life Coaching: Get Back Up consistently uses two "headline” phrases
that relate to the Life Coaching Process: "Plan your Life's Work, and
Work your Life's Plan" and "When Plan A Fails, Implement Plan B".

10. Get Back Up currently has contracts to serve adult males who are homeless,
unemployed, uninsured and underinsured and/or mandated to enter the program by a court.

11. In addition to substance abuse treatment, Get Back Up offers adult education that
includes G.E.D. instruction and job training that includes federally-sponsored apprenticeship
programs.

Get Back Up Obtains a Conditional Use Permit

12. Get Back Up purchased its facility from the Detroit Public School District for roughly
$500,000 on August 2, 2007.

13. The facility is located in a B4-H General Business District and Residential Historic
zoning district. Exhibit E contains excerpts from the City’s Ordinance.

14. The Ordinance defines a “substance abuse service facility” as “An establishment used
for the treatment of persons having drug or alcohol abuse problems on an outpatient basis. The
establishment may or may not dispense compounds or prescription medicines to individuals
depending upon the severity of their drug or alcohol abuse problems. A generally recognized
pharmacy or licensed hospital dispensing prescription medicines shall not be considered a

substance abuse service facility.” Exhibit E (last page).

7
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15. Certain uses are permitted in this B4 district “by-right.” Secs. 61-9-73 through 78.
Among the “by-right” uses are boarding schools (74(1)), convalescent, nursing or rest homes
(74(3)), domestic violence shelters (74(6)), hospitals (75(8)), neighborhood centers non-profit
(75(11)), schools (75(14)), business colleges and commercial trade schools (76(8)), medical
clinics (76(16), and private clubs (76(25)).

16. Other uses are deemed “conditional uses.” Secs. 61-3-201 et seq.; 61-9-79 et seq.
Two such “conditional uses” are residential and non-residential “substance abuse service
facilities.” Secs. 61-9-80(6), 61-9-81(5).

17. To operate one of these “conditional uses,” the owner must obtain a Conditional Use
permit, which entails review by the City’s Building and Safety Engineering Department
(“B&SE”), public hearings, site plan review and review by the City’s Board of Zoning Appeals.
Secs. 61-3-203, 214, 216, 242, 243, 244, 245.

18. Get Back Up applied for a Conditional Use permit.

19. There was a public hearing before B&SE on November 7, 2007.

20. On December 12, 2007, the City’s Planning and Development Department (“PDD”)
initially recommended that B&SE deny the application.

21. However, B&SE conditionally approved the application on December 21, 2007,
responding to PDD’s concerns. Exhibit F.

22. PDD then reversed itself, approving GBU’s site plan and use on January 9, 2008.

23. Robert Davenport, Co-Administrator of the B&SE, described the reasons for his
department’s support at the February 19, 2008 Board of Zoning Appeals (“BZA”) hearing

(Exhibit G).

8
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24, B&SE’s approval contained 17 conditions, such as a requirement that GBU take all
necessary steps to “not create a nuisance of any kind to the surrounding neighborhood.”

25. B&SE’s approval was based on a variety of supporting information.

26. One supporting fact was the resolution from the Detroit Public Schools. (BZA
Exhibit 6, Exhibit H hereto; 12/8/09 Transcript, at 42-43 [Exhibit DJ).

27. The building was previously abandoned

28. GBU’s use is a significant improvement. (BZA Exhibits 10 and 11, Exhibits I and J
hereto; Id., at 47, 160).

29. The physical facility primarily meets all the City’s requirements. (Id., at 174-176).

30. There are 160 beds, which was the negotiated figure when GBU and the City agreed
to the terms of the Consent Judgment. (Id., at 73).

31. The building is located along a commercial strip on a major street, adjacent to a
residential and historic neighborhood. (Id., at 171).

32. GBU secured the necessary parking; the parking lot used by GBU has always been
used as a parking lot despite the fact that it is within a residential zoning district. (Id., at 70, 172-
173).

33. Traffic is less congested than when the facility was used as a school. (Id., at 171,
173-174).

34. With its recent renovation, GBU’s facility is in far better shape than many
neighboring buildings. (BZA Exhibit 13, Exhibit K hereto).

BZA Appeal

35. The Russell Woods Sullivan Area Association (the “Association”), the local

homeowners’ association, filed an appeal to the BZA on January 18, 2008.

9
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36. The BZA conducted an appeal hearing on February 19, 2008.

37.GBU addressed what appeared to be a primary concern: parking. (Transcript,
2/19/08, at 168 [Exhibit G]).

38. GBU presented evidence that its use would further the City’s goals to improve quality
of life and reduce crime. |

39. GBU presented evidence that its use of the building would save it from staying vacant
and abandoned, as many former DPS buildings had become. (Id., at 152).

40. GBU presented evidence that it would enhance safety in the neighborhood. (Id., at
47-48, 56-57, 122-123, 152).

41. Mr. Davenport from B&SE explained his department’s support. (Id., at 59-61).

42. The Association’s counsel, Vanessa Fluker, presented her opinion, but no testimony,
in opposition.

43. Notably, she relied heavily on myths and stereotypes regarding recovering substance
abusers. (Id., at 87-99).

44. The BZA reversed the decision of the B&SE by a vote of 5-2, with the Chair and
Vice-Chair supporting GBU. Exhibit L.

The Wayne County Circuit Court Action

45. GBU filed an action in Wayne County Circuit Court.

46. GBU’s complaint listed two counts: (1) an appeal from the adverse decision of the
BZA; and (2) a constitutional challenge to the ordinance.

47.0n the day of oral argument of the appeal, August 15, 2008, GBU and the BZA
entered into a Consent Judgment that reflected a compromise position — reducing the number of

beds in the facility and dismissing GBU’s claim for damages. Exhibit M.
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48. Based in part on the Consent Judgment, GBU obtained its accreditation and
remodeled its facility at substantial expense, obtaining all necessary permits and a Certificate of
Occupancy in early 2009. Exhibit N.

49. In the meantime, the Association was allowed to intervene and file a motion to set
aside the Consent Judgment, which the circuit court denied. Exhibit O. The Association did not
set 1ts Motion to Intervene for hearing until October 10, 2008.

50. Although the circuit court refused to set aside the Consent Judgment, it incongruously
remanded the case to the BZA. Thus, the public had a second opportunity to object to Get Back
Up’s facility.

51. The circuit court denied motions to reconsider on December 1, 2008. Exhibit P.

GBU Opens the Facility

52. GBU officially welcomed its first residents in April, 2009; there were 29 residents by
December and there were 40 as of May, 2012. These residents receive three meals a day and
continuous programming that includes relapse prevention, anger fnanagement, domestic violence
counseling, and job training.

53. GBU’s staff numbers 18 and includes a Director of Operations, a Director of
Rehabilitation Services, three counselors/care managers, nine security monitors, two
administrative assistants, and two chefs.

54. GBU provides a wide range of indispensable services to counter the large and
growing drug problem in the City. Significantly, many of the GBU residents have chosen to
participate, indicating a strong desire to improve their lives. Others participate as a condition of
incarceration and/or probation through GBU’s prior contract with the Michigan Department of

Corrections. Exhibit Q. All of these services are not inconsistent with the Next Detroit

11
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Neighborhood Initiative (focusing on three key areas: serious crime prevention, major land
use/reuse, and prevention of illegal dumping) and the City’s Master Plan. (BZA Exhibits 2, 5,
Exhibits R and S hereto; 12/8/09 Transcript, at 30-32, 38-39, 43, 159-160 [“it has been
established that the City’s Master Plan contemplates drug rehabilitation facilities within the
Detroit community and moreover there are two drug rehabilitation facilities within a short
distance away from this facility.”], 200). GBU, through its programming, community-building
and resident leadership, attempts to create an environment where crime is suppressed and the
quality of life enhanced.

55. Sherry Brown, a licensed master social worker (not employed by GBU) with an
extensive background in programs for addicts and ex-offenders and a recovering addict herself,
explained the value of GBU’s multi-faceted treatment program. (12/8/09 Transcript, at 83-87).

56. There is no evidence that GBU generates more drug use or crime. Instead, it
combats the City-wide drug problem by rehabilitating users and providing them the skills they
need to become productive members of society.

57. Similar programs have produced impressive results, including lowering
neighborhood crime rates. As the National Conference of State Legislators found in an
independent study, “in almost every instance, a community’s fear of having an alcohol or other
drug treatment program located within its borders is unfounded. ” (BZA Exhibit 4, Exhibit T
hereto, Id., at 44-46).

Subsequent Activity in the Wayne County Circuit Court Action
58. Even though GBU had successfully opened the facility, the Association again filed a

motion to set aside the Consent Judgment.

12
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59. On April 20, 2009, the circuit court granted the Association’s motion, setting aside
the Consent Judgment eight months after it had been entered and after GBU had spent
considerable money and time in reliance on the Consent Judgment, obtaining all necessary
permits and a Certificate of Occupancy.  This order states that “in the interim,
Plaintiffs/Appellants may, at their own risk, continue to operate and use the Get Back Up facility
at 12305 Dexter.” Exhibit U.

60. The circuit court again remanded the case to the BZA, which conducted a hearing on
December 8, 2009 (Exhibit D) and issued a decision on March 10, 2010 reversing the B&SE’s
grant of the conditional use permit. Exhibit V.

The BZA’s Findings

61. GBU established that there had not been any increase in criminal activity. Dr.
Taylor explained to the BZA that in the nine months of operation between April and December,
2009, there were no criminal incidents. (12/8/09 Transcript., at 55). Dr. Taylor is present every
day. (Id, at 57-58). There are 16 security cameras within and outside the facility and security
staff monitors every door. (Id., at 67). Bed checks are done every night. (Id., at 68). Residents
are not allowed to have cars. (Id, at 68). To ensure safety in the surrounding area, new
residents must complete 60 days of programming before they earn a day pass to leave the facility
or have visitors (these visitors must be on a pre-determined list); all visitors must pass through
metal detectors. (Id., at 69—70).2

62. GBU also provides the surrounding area with the direct benefit of heightened
security. (Id, at 36-37, 40-41). Local businesses support GBU. (Id., at 37-38). In one specific
case, GBU’s security foiled an attempted break-in at the neighboring Grace Temple Church of

God in Christ. (BZA Exhibit 9, Exhibit W hereto (this Exhibit also contains numerous letters of

2 The 60-day requirement has been reduced to 30 days.

13
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support); Id, at 46-47, 80-81). GBU'’s security staff also discouraged break-ins in the
neighborhood. (2/19/08 Transcript, at 56). As GBU'’s security employee explained, “it is safer
because we patrol that area day and night.” (Id, at 56-58). Pastor Franklin Garrison
submitted three additional letters explaining the value of GBU’s presence in maintaining a
secure and inviting neighborhood and praising Dr. Taylor’s courage for investing in a program
that will “make a positive change...” GBU continues to work closely with the church, to the
point of providing food and school supplies. (12/8/09 Transcript, ai 63, 82)("Dr. Taylor has
been a faithful contributor to the ministry in assisting us with food.”).

63. The Association’s witness on this issue was an assistant manager of the local CVS,
who told a story about an unidentified man who attempted to shoplift $30-840 worth of
merchandise and another who attempted to shoplift 890 worth of merchandise. There was no
evidence that either shoplifter was in faq( associated with GBU; even the witness acknowledged
the distinct possibility that the two men could be lying when they claimed to have come from the
“rehab place down the sireet.” (Id., at 115-121, 129). But even if they were from GBU, these
incidents hardly qualify as a threat to neighborhood security, especially when the CVS employee
quickly conceded that they have “a lot of people stealing.” In fact, they catch people almost
every day. (Id., at 122, 129). When the CVS employee tried to link a small increase in CVS’s
thefi rate with GBU, he was cross-examined by the Chair. (Id, ar 123-124). There was no
evidence linking the increase to GBU. Another witness, unintentionally highlighting the
speculative nature of his objection, asked “when are they [GBU residents] going to start coming
into the neighborhood?” (Id., at 139). Another neighbor asked, without supplying any evidence,

“where are they going to park...They are going to take all of the parking for the residents in the

14
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neighborhood.” (Id., at 145). Another talked about criminal activity in the area without even
trying to link it to GBU. (Id., at 151).

64. In the absence of criminal activity, residents complained to the BZA about their
general fears of having addicts in the neighborhood and inappropriate conduct such as residents
making gestures from their windows. Of critical importance, there Is no evidence that these
fears became reality or that the neighbors brought these minor incidents to GBU’s attention.
Nor was there any evidence that the conduct continued after residents complained (o the BZA4.

65. GBU established that its facility had a positive effect on property values, as the report
provided to the BZA establishes. (BZA Exhibit 12, Exhibit X hereto, Id., at 35-36, 48-50, 162-
163). Bill Blevins, the author of the report, testified at the February 19, 2008 hearing. (2/19/08
Transcript, at 48-50, 53-55). Home prices in the immediate area are actually better than in
other areas. A 2009 update confirmed Mr. Blevins’ report. (BZA Exhibit 15, Exhibit Y hereto).

66. The Association had no proof to the contrary. The Association’s only wilness, a
realtor in the area, offered hearsay testimony about someone who decided to buy a house two
blocks away from the GBU facility instead of closer. (12/8/09 Transcript, at 106-1 08). This
witness did not actually know the reason for the buyer’s decision, and the BZA chair expressed
his confusion about the value of her testimony. This witness also testified to another situation
but could not provide any helpful details. (Id., at 108-109). Finally, this witness conceded that
any reduction in values was due o the market, not to GBU. (Id., at 111-112).

67. The BZA concluded that the proposed use “would not be compatible with the
adjacent residential community and would be an intrusion to the adjacent property because this
use would have an adverse effect on the community relative to health and safety.” Finding No.

2.
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68. As for “health,” the only evidence is that GBU will improve the health of the
community by addressing serious drug problems. There was no evidence that anyone’s health
would suffer.

69. As for “safety,” the only evidence is that GBU has enhanced neighborhood security
by occupying and placing a positive security presence in what used to be an abandoned building.
Indeed, GBU has a tremendous motivation to ensure the security of its facility and the
neighborhood since its very existence depends on its ability to provide a safe environment for its
residents, staff and neighbors. Of course, some residents expressed their fear about security, but
fear is not a proper or legally valid basis for Finding No. 2.

70. There was no support in the record for the BZA'’s conclusion that the proposed use
“would most definitely” worsen conditions in the area. Finding No. 4. GBU has invested
hundreds of thousands of dollars in the building to rehabilitate a 30,000 square foot structure
and the adjoining parking lot. GBU has a staff of trained employees working in the
neighborhood every day.

71. Similarly, there was no evidence that the proposed use “would be injurious to the use
and enjoyment of other properties in the area.” Finding No. 5. Indeed, the only evidence
supported the opposite conclusion. The neighboring businesses strongly supported GBU, as did
the neighboring church and its local congregants.

72. Although some of the neighboring homeowners voiced concerns about what “might”
happen, none of those concerns has actually materialized during the time GBU has been open.

73. Moreover, the strict conditions imposed by the B&SE when it granted the Condition

Use permit ensure that if any neighbors feel that GBU has become a nuisance or otherwise a
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danger, those neighbors have recourse. Not a single neighbor has complained to the B&SE
since GBU opened.

74. In Finding No. 6, the BZA did not cite any facts to support its conclusion that there
would be “practical difficulty or unnecessary hardship 1o the community and would deprive the
area residents of reasonable use of their land because the proposed use would be virtually in the
community’s backyard.” GBU is a self-contained facility; there is no encroachment of any kind
into the neighborhood that would “deprive” anyone of the use of their property. Commercial
neighbors supported GBU, as did many residential neighbors. Not a single resident within this
two-block radius testified of any concern about losing the use of their property.

75. In Finding No. 7, the BZA concluded that GBU'’s substantial renovation of the
building, which has existed for over seventy years and was most recently an abandoned school,
would “substantially affect the neighboring properties by detracting from the aesthetic value of
the surrounding properties that are historic.” The BZA did not cite any record evidence because
there was none.

76. Finding No. 8 mimics the language of the ordinance, as do many of the others: the
BZA asserted that GBU’s use would “aggravate pre-existing conditions in the area and impede
orderly development in the community.” The BZA did not cite any record evidence because
there was none.

77. The BZA did not identify any “pre-existing conditions.”

78. If the pre-existing conditions are poverty, drug use, thefl, and vandalism, the only
evidence in the record proves that GBU will help to reverse these conditions by rehabilitating

drug users.
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79. Finding No. 9 mimics the ordinance. There was no proof that GBU'’s use “would
have a detrimental effect on neighboring properties” or “alter the character of the residential
area.”

80. Finding No. 10 mimics the ordinance. The BZA did not cite any evidence that
property owners “would reconsider their plans Jfor ongoing expansion, enhancemeni and
maintenance” of their properties. To the contrary, the record evidence established that the
commercial property owners support GBU.  Residenis, cerlainly committed 1o their
neighborhood, can be expected to continue to expand, enhance and maintain it.

Michigan State Court Proceedings

81. On June 16, 2010, the Wayne County Circuit Court upheld the BZA’s decision.
Exhibit Z.*

82. GBU appealed to the Michigan Court of Appeals, which determined that the Wayne
County Circuit Court had simply ruled on an administrative appeal from the BZA’s decision and
(1) refused to permit Plaintiff an appeal as of right and (2) refused to grant Plaintiff leave to
appeal. The Michigan Supreme Court rejected Plaintiff’s application for leave and denied
Plaintiff’s motion for reconsideration on September 6, 2011.

83. As a result of these decisions, the BZA determination became final.*

Subsequent History at the Facility

84. Since opening, Get Back Up has provided services to a total of 675 residential clients
and 63 outpatient clients. Many of these subsequently joined GBU’s outpatient program and

continue to participate.

85. Client testimonials are attached as Exhibit AA.

3 This Court, through Magistrate Judge Michelson, has ruled that the Wayne County action does not bar the present
action.
* Magistrate Judge Michelson also ruled that the case is not barred by the Rooker-Feldman doctrine.
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86. Supporting letters from Pastor Garrison, the Wayne County Sheriff’s Office, the
Wayne County Executive’s Office, the Probation Parole Qutreach & Referral Center and Patti
Garbacz are attached as Exhibit BB.

87. There have been no reports of criminal activity at the facility.

88. Other than operating without a zoning permit, there have been no code violation
citations or other complaints about the condition of the facility.

89. There is no evidence that the facility has caused a decline in property values. 10 the
contrary, any decline in values correlates with the overall decline in Detroit. Exhibit CC. The
homes in Russell Woods continue to sell at a premium over other homes in the City.

90. On June 21, 2012, the Michigan Department of Corrections, which had just sent a
letter terminating its contract with GBU, explained in a letter that this decision was based in part

on the fact that GBU did not have a valid permit to operate. Exhibit DD}

5 The letter also notes an issue related to GBU’s disclosure of the litigation. GBU is working with the MDOC to
resolve this issue.
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ARGUMENT
1. THE CITY’S ORDINANCE AND APPLICATION OF THE ORDINANCE VIOLATE
FEDERAL LAW
The Fair Housing Act (“FHA”) makes it unlawful “[t]o discriminate in the sale or
rental, or to otherwise make unavailable or deny, a dwelling to any buyer or renter because of a
handicap.” 42 USC § 3604(f)(1). The statute defines discrimination to include “a refusal to
make reasonable accommodations in rules, policies, practices, or services, when such
accommodations may be necessary to afford [a handicapped] person equal opportunity to use
and enjoy a dwelling.” Id. § 3604(H(3)(B).°
The Americans with Disabilities Act (“ADA”) and the Rehabilitation Act also
prohibit all discrimination based on disability by public entities. Specifically, the ADA provides
that “no qualified individual with a disability shall, by reason of such disability, be excluded
from participation in or be denied the benefits of the services, programs, or activities of a public
entity, or be subjected to discrimination by any such entity,” 42 USC § 12132; and the
Rehabilitation Act states that “[n]o otherwise qualified individual with a disability . . . shall,
solely by reason of her or his disability, be excluded from the participation in, be denied the
benefits of, or be subjected to discrimination under any program or activity receiving Federal
financial assistance . ...” 29 USC § 794(a).
To start, it is well-established that individuals can be considered disabled under the ADA,
FHA, and Rehabilitation Act if they are recovering from substance abuse problems. MX Group,
Inc. v. City of Covington, 293 F.3d 326, 338-339 (6th Cir. 2002); 42 USC 3602(h). Under the

ADA, as amended in 2009, a person is considered "disabled" if the person suffers from "a

6 Residential substance abuse treatment facilities constitute dwellings under the FHA. Lakeside Resort Enters., LP
v. Bd. of Supervisors of Palmyra Township, 455 F.3d 154, 157 (3d Cir. 2006).
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physical or mental impairment that substantially limits one or more of the [person's] major life
activities." 42 U.S.C. § 12102(2). Under the FHA, as amended in 1988, the definition of the
protected class of persons is identical except the person is referred to as "handicapped." 42
U.S.C. § 3602(h). Both Acts provide that individuals participating in a supervised rehabilitation
program and no longer using drugs are protected. See 42 U.S.C. § 12210(b)(2) (ADA); United
States v. Southern Mgmt. Corp., 955 F.2d 914, 920-23 (4th Cir. 1992) (acknowledging that
residents of a supervised drug rehabilitation program meet the definition of handicapped under
the FHA because the FHA covers recovering drug users but not current abusers).’

Next, it is equally well-established that “[a]ll three statutes apply to municipal zoning
decisions.” Forest City Daly Hous, Inc. v. Town of North Hempstead, 175 F.3d 144, 151 (2d Cir.
1999); see also Imnovative Health Sys., Inc. v. City of White Plains, 117 F.3d 37, 44 (2d Cir.
1997) (ADA and the Rehabilitation Act apply to zoning decisions), overruled on other grounds
by Zervos v. Verizon New York, 252 F.3d 163, 171 n7 (2d Cir. 2001); Larkin v. State of Mich.
Dep't of Soc. Servs., 89 F.3d 285, 289 (6th Cir. 1996) (noting Congress's explicit intent to have
the FHA apply to zoning laws); Bangerter v. Orem City Corp., 46 F.3d 1491, 1498 (10th Cir.
1995) (stati’ng that the FHA, as amended, applies to "land-use regulations, restrictive covenants,
and conditional or special use permits").

Finally, it is well-established that community views may be attributed to government
bodies when the government acts in response to these views. See 4 Helping Hand, LLC v.
Baltimore County, 515 F.3d 356, 366 (4th Cir. 2008).

With this background, the Court can move to an analysis of the facts of this case. But

first, the Court should appreciate that disputes like this one have become common. Judge

7 Both Acts specifically exempt from protection persons currently engaged in illicit drug use. See 42 U.S.C. §
12210(a) (ADA); 42 U.S.C. § 3602(h) (FHA).
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Gibson in the Western District of Pennsylvania recently provided this explanation in RHJ
Medical Center, Inc. v. City of DuBois, 754 F. Supp. 2d 723 (W.D. Pa. 2010):

"This case presents the familiar conflict between the legal principle of
non-discrimination and the political principle of not-in-my-backyard." New
Directions Treaiment Services v. Ciry of Reading, 490 F.3d 293, 296 (3rd
Cir.2007) (Smith, J.). When an organization submits plans to open a methadone
treatment facility, the story usually unfolds as follows. First, after filing the
appropriate zoning paperwork, the organization begins preparation to open the
facility. Second, after concerned community leaders learn of this proposal, fears
of attracting drug addicts to their town generates massive opposition to the plan.
Third, invariably, a town meeting of some kind is held to allow representatives
from the methadone clinic to address community concerns. Fourth, the
discussions at the town hall meeting primarily focus on the dangers that a
methadone clinic poses to the municipality. Fifth, through some zoning
mechanism—whether an existing zoning ordinance, or a new one which is
enacted for the instant situation—the community finds a reason why the
methadone clinic should not be opened.

Although in most cases the die is cast following step two, invariably
following step five, the organization is left without redress, and is effectively
banned from opening a facility in the town. Tragically, the victims of
exclusionary zoning tactics— recovering opiate addicts—tend to be those least
prepared to fight against such tactics. Left with no other remedy, the organization
files suit in court.

A. The City’s Ordinance is Facially Invalid

The facts of this case fall into the same paradigm.

First, the ordinance is facially invalid because it imposes an additional, discriminatory
burden on “substance abuse service” facilities. The starting point is an understanding of the
City’s B4 commercial district, in which the Get Back Up facility is located. Certain uses are
permitted in this B4 district “by-right.” Secs. 61-9-73 through 78. Among the “by-right” uses
are convalescent, nursing or rest homes (74(3)), hospitals (75(8)), and medical clinics (76(16).

In other words, if Get Back Up wanted to call itself a nursing home or hospital, both of which

entail continuing overnight stays (for weeks or months) with medical treatment, Get Back Up
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would have had an absolute right to operate. Likewise, a hospital that provided treatment for
recovering substance abusers would be allowed to operate “by-right.”

Other uses are deemed “conditional uses.” Secs. 61-3-201 et seq.; 61-9-79 et seq. Two
such “conditional uses” are residential and non-residential “substance abuse service facilities.”
Secs. 61-9-80(6), 61-9-81(5). According to the City’s definition, such a facility treats “persons
having drug or alcohol abuse problems...” Exhibit E, last page. To operate one of these
facilities, the owner must obtain a Conditional Use permit, which entails review by the City’s
Building and Safety Engineering Department, public hearings, site plan review and review by the
City’s Board of Zoning Appeals. Secs. 61-3-203, 214, 216, 242. Not only does this process
represent significant additional expense, but it subjects the owner to “not-in-my-backyard”
public criticism and the risk that a publicly-appointed body will reject the application. That is
exactly what happened here.

It is the distinction between “by-right” uses and “conditional” uses that violates federal
law. In short, the City treats Get Back Up differently based on the composition of Get Back
Up’s patients — recovering addicts and alcoholics. As a hospital or nursing home, it would be
allowed to operate. As a substance abuse treatment facility, it must go through the Conditional
Use permitting process.

Under the ADA, FHA and Rehabilitation Act, however, a public entity is prohibited from
implementing a zoning scheme that treats disabled individuals differently than non-disabled
individuals. MX Group, Inc. v. City of Covington, 293 F.3d 326 (6th Cir. 2002)(ordinance
violated the ADA and Rehabilitation Act on its face because it was directed at methadone clinics,
which had standing to sue under the ADA and Rehabilitation Act). The Court was specifically

concerned about myths and stereotypes directed at recovering substance abusers, stating:
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[it] is clear that insofar as the Rehabilitation Act [or the ADA]J evinces a
general recognition of substance abuse as a disease, discrimination on the
basis of such a handicap is antithetical to one of the goals of the Act — to
ensure that persons . . . are not victimized . . . by . . . stereotypical assumptions
concerning their handicap.

Id. at 342 (citing Teahan v. Metro-North Commuter R. Co., 951 F.2d 511 (2nd Cir. 1991)). After
recognizing substance abuse as a disease under the ADA and Rehabilitation Act, the Court held:

Where the discrimination results from unfounded fears and stereotypes that

merely because plaintiff’s potential clients are recovering drug addicts, they

would necessarily attract increased drug activity and violent crime to the City,

such discrimination violates the ADA and Rehabilitation Act.
Id. In reaching this conclusion, the Sixth Circuit specifically relied upon the concerns stated at
the administrative hearing:

Based on the witness testimony at the Board of Adjustment hearing, we

believe that Plaintiff adduced sufficient evidence to show that the reason the

city denied Plaintiff the zoning permit was because the city feared that

Plaintiffs clients would continue to abuse drugs, continue in their drug

activity, and attract more drug activity to the city. In other words, based on

fear and stereotypes, residents believed that the drug addiction impairment of

Plaintiff’s potential clients, at the very least, limited the major life activity of

product social functioning, as their status as recovering drug addicts was

consistently equated with criminality.
Id.; see also New Directions Treatment Servs. v. City of Reading, 490 F.3d 293, 305 (3d Cir.
2007)(finding a Pennsylvania statute facially discriminatory under the ADA and Rehabilitation
Act because it “single[d] out methadone clinics for different zoning procedures” and noting that
“[a] statute that facially discriminates against disabled individuals, however, faces a far different
and more skeptical inquiry under the ADA and Rehabilitation Act [than under an Equal
Protection analysis].”); Bay Area Addiction Research and Treatment, Inc. v. Antioch, 179 F.3d
725, 733 (9th Cir. 1999)(ordinance directed at methadone clinic “discriminates on its face™);

Innovative Health Systems, Inc. v. City of White Plains, 117 F.3d 37 (2nd Cir. 1997)(the

plaintiff’s allegation “that they have been denied the benefit of having the City make a zoning
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decision without regard to the disabilities of IHS's clients” stated a valid claim); Bangerter v.
Orem, 46 F.3d 1491, 1498-99 (10" Cir. 1995)(unique 24-hour supervision requirement placed on
home for mentally handicapped); Habit Management, Inv. v. Lynn, 235 F. Supp. 2d 28 (D. Mass.
2002)(invalidating ordinance directed at methadone clinics); Hispanic Counseling Center v.
Village of Hempstead, 237 F. Supp. 2d 284 (E.D.N.Y. 2002)(enjoining enforcement of zoning
ordinance that violated ADA by disparately treating substance abuse treatment clinics); Pofomac
Group Home Corp. v. Montgomery Cnty., Md., 823 F. Supp. 1285 (D. Md. 1993) (neighborhood
notification and public hearing requirement led to disparate impact on disabled elderly); Stewart
B. McKinney Found. v. Town Plan and Zoning Comm'n, 790 F. Supp. 1197 (D. Conn. 1992)
(special exception requirement placed on foundation seeking to locate home for HIV-infected
individuals as a two-family residence held to be a violation).®

Human Resource Research and Management Group, Inc. v. County of Suffolk, 687 F.
Supp. 2d 237 (E.D.N.Y. 2010), is the most recent case on this issue. The plaintiff operated
substance abuse recovery houses in Suffolk County, and asked the Court to declare a county
ordinance invalid because it violated the FHA and ADA. The ordinance imposed four additional
restrictions on a group home servicing people seeking treatment for drug and alcohol addiction
that were not generally imposed on others. Id., at 254 (“The law does not regulate apartment
houses, multiple dwellings, fraternity and sorority houses, dormitories, or otherwise impose any
restrictions on a group of unrelated individuals who are not receiving treatment for addiction
from living together.”). When the County could not justify its disparate treatment, the Court
invalidated the ordinance on its face and enjoined the County from enforcing it. As the Court

explained, “[u]pon examination of the record in this case, the Court concludes that defendant has

8 The cases decided under only the ADA and Rehabilitation Act involved methadone clinics that did not have a
residential component; therefore, the FHA did not apply.
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failed to present any evidence, apart from scattered anecdotes and unsupported generalizations,
in support of its justification for the challenged portions of the law and that, in any event, the
challenged provisions have so broad an application that no rational trier of fact could find them
to be narrowly tailored under a heightened scrutiny standard.” Id., at 257.

One specific aspect of the invalid Suffolk County ordinance was its requirement that
substance abuse treatment facilities proceed through a public notification and comment process,
much like the BZA process in the City of Detroit that is required for a Conditional Use permit.
The Court struck this requirement down. As the Court explained, “courts have specifically
warned that public notice can actually cut against the purported interest of integrating disabled
individuals into a community, ‘as it would more likely have quite the opposite effect, as it would
facilitate the organized opposition to the home, and'animosity towards its residents.” (citations
omitted).” The Court cited Potomac Group Home Corp. v. Montgomery County, Md., 823 F.
Supp. 1285, 1296 (D. Md. 1993) ("[N]otices of this sort galvanize neighborg in their opposition
to the homes.") and Oxford House, Inc. v. Town of Babylon, 819 F. Supp. 1179, 1184-1185
(E.D.N.Y. 1993)(the court found that the residents of Babylon had previously organized in a
"hostile" manner at a public hearing to oppose the Oxford House residence in East Farmingdale,
making it clear that they "did not want recovering individuals living in their neighborhood.”)‘9

In this case, the City has no justification whatsoever for its discriminatory treatment of
substance abuse treatment centers. The evidence establishes that Get Back Up poses no risk at

all to the community, much less the “significant risk” required to justify a facially-discriminatory

® The New Direcrions Court was likewise concerned with the zoning statute’s requirement that a methadone clinic
could not obtain a permit to operate without a majority vote from the municipality’s governing body. New
Directions, 490 F.3d at 299, 304. The “evidence” presented by local residents in New Directions was the same type
of unsubstantiated fear as the “evidence” presented by the Association to the BZA in this case. See New Directions,
490 F.3d at 310, n. 12 (“The records of the three City Council hearings are replete with statements by participants
illustrating the atmosphere of prejudice and fear that permeated the proceedings.”).
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ordinance. See New Directions, 490 F.3d at 306 (the City offered no evidence of an actual threat
to the neighborhood, as opposed to unsubstantiated fears), Bay Area Addiction Research and
Treatment, Inc v. Antioch, 179 F.3d 725, 737 (9th Cir. 1999)(“it is not enough that individuals
pose a hypothetical or presumed risk. Instead, the evidence must establish that an individual
does, in fact, pose a significant risk. Further, it should be emphasized that the risk must be of a
serious nature.”). The Ordinance is therefore facially invalid and thus preempted by the FHA,
ADA and Rehabilitation Act."

B. The City’s Ordinance, as Applied, Violates Federal Law

The Ordinance also violates federal law as applied because the “evidence” against Get
Back Up at the City’s BZA hearing consisted entirely of unsubstantiated fears about recovering
addicts and alcoholics.

In Innovative Health Systems, Inc. v. City of White Plains, 117 F.3d 37,49 (2d Cir. 1997),
the Court affirmed the grant of a preliminary injunction in favor of an outpatient drug and
alcohol rehabilitation center that was denied a building permit by the City’s zoning board of
appeals. The Court concluded that the decision to deny the permit was based on stereotypes
against the disabled, which violated the ADA and Rehabilitation Act, explaining that “[t]here is
little evidence in the record to support the ZBA's decision on any ground other than the need to
alleviate the intense political pressure from the surrounding community brought on by the
prospect of drug- and alcohol-addicted neighbors. The public hearings and submitted letters
were replete with discriminatory comments about drug- and alcohol-dependent persons based on

stereotypes and general, unsupported fears.” See also Tsombanidis v. W. Haven Fire Dep', 352

19 There was an argument in Human Resource about the proper level of scrutiny. However, as the Court noted, the
Sixth Circuit applies heightened scrutiny. /d, at 256, citing Larkin v. State of Mich. Dep't of Soc. Servs., 89 F.3d
285, 290 (6th Cir.1996)("in order for facially discriminatory statutes to survive a challenge under the FHAA, the
defendant must demonstrate that they are “warranted by the unique and specific needs and the abilities of those
handicapped persons' to whom the regulations apply.”)
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F.3d 565, 573 (2d Cir.2003)(owner of a home for recovering addicts and alcoholics established
that the City intentionally discriminated in its classification of plaintiff’s home, in violation of
the FHA and ADA); Regional Economic Community Action Program v. City of Middletown, 294
F.3d 35 (2d Cir. 2002)(denial of a special-use permit for halfway houses serving recovering
alcoholics could violate ADA, Rehabilitation Act and FHA.); First Step, Inc. v City of New
London, 247 F. Supp. 2d 135 (D. Conn. 2003) (city’s exclusion of facilities catering to the
mentally ill based on intentional discrimination held to be in violation of the ADA).

The most recent case on this point is Valley Housing LP v. Derby, 802 F. Supp. 2d 359
(D. Conn. 2011). The plaintiffs owned and managed housing for low-income disabled people,
including those recovering from substance abuse addictions. They needed a certificate of zoning
compliance (CZC) in order to renovate their properties. The City, however, rejected their
application. At the City's Zoning Board of Appeals hearing, residents objected to the plaintiffs’
proposed use, “based on their fears and concerns about the prospective tenants.” Id., at 376. The
7ZBA also rejected plaintiff’s application. Eventually, a Connecticut state court reversed this
decision and ordered the City to grant the CZCs.

The federal court was faced with a claim for damages, not a request for an injunction.
Ruling in the plaintiffs’ favor, the Court found that the plaintiffs had established a prima facie
case of discrimination based on the City’s conduct. The Court then rejected the City’s purported
explanation, concluding that discrimination was the sole reason for the Ciﬁy’s actions. Based on
this fmding, the Court awarded damages for the period of time between the plaintiffs’ application
and the successful result in state court. The Court also awarded attorney fees, which Get Back

Up will be pursuing later if it is successful.
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Like these cases, the testimony and evidence elicited at the City’s BZA Hearing and
relied upon by the BZA to deny GBU’s Conditional Use application demonstrate the
discriminatory underpinnings of the BZA’s decision. Community members repeatedly voiced
their speculative fears about a recognized disability -- drug and alcohol addiction. They were
concerned about what might happen. But this “evidence” may not be used as a basis to deny
GBU’s Conditional Use application. Because there were no objective facts supporting the
BZA’s decision, the only conclusion that can be drawn is that the members of the BZA, like the
local residents, were simply afraid of what might happen if recovering substance abusers were
being treated at Get Back Up’s facility. But federal law prohibits the BZA from making its
decision on that basis.

2. THE CITY’S ORDINANCE IS UNCONSTITUTIONAL

The City’s Ordinances should also be invalidated because they are void for vagueness, in
violation of the Fourteenth Amendment. "[A]n enactment is void for vagueness if its
prohibitions are not clearly defined." Grayned v. City of Rockford, 408 U.S. 104, 108, 92 S.Ct.
2294, 2298 (1972). "[L]aws must provide specific standards for those who apply them.” Id
The absence of clear standards or objective criteria guiding the discretion of the public official
vested with the authority to enforce the enactment invites abuse by enabling the official to
administer the policy on the basis of impermissible factors. See Leonardson v. Cily of East
Lansing, 896 F.2d 190, 198 (6th Cir. 1990). The void-for-vagueness doctrine not only ensures
that laws provide "fair warning" of prescribed conduct, but it also protects citizens against the
impermissible delegation of basic policy matters "for resolution on an ad hoc and subjective
basis, with the attendant dangers of arbitrary and discriminatory application." United Food &

Comm. Workers Union Local 1099 v. Sw. Ohio Reg'l Transit Auth., 163 F.3d 341, 358-59 (6th
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Cir. 1998). The doctrine "requires that the limits the [government] claims are implicit in its law
be made explicit by textual incorporation, binding judicial or administrative construction, or
well-established practice." City of Lakewood v. Plain Dealer Publ'g Co., 486 U.S. 750, 770
(1988).

A statute or ordinance may be challenged for vagueness on three grounds: (1) it does not
provide fair notice of the conduct proscribed; (2) it confers on the trier of fact unstructured and
unlimited discretion to determine whether an offense has been committed; and (3) its coverage is
overbroad and impinges on First Amendment freedoms. West Bloomfield Charter Twp v.
Karchon, 209 Mich. App. 43, 49; 530 N.W.2d 99 (1995) (citations omitted). “An ordinance does
not provide fair notice of proscribed conduct if it ‘either forbids or requires the doing of an act in
terms so vague that men of common intelligence must necessarily guess at its meaning and differ
as to its application.” That is, an ordinance must be sufficiently clear and definite as to give
those reading it fair notice of prohibited conduct.” Id., at 49 (quoting Allison v. Southfield, 172
Mich. App. 592, 596; 432 N.W.2d 369 (1988)).

Furthermore, the presumption of constitutionality of a zoning regulation carries no weight
when the ordinance is unconstitutional on its face, or merely contains “broad statements as to the
public health, safety, and general welfare, since such statements afford no sufficient guide for the
board in the exercise of its discretion.” Osius v. St Clair Shores, 344 Mich. 693, 699-700; 75
N.W.2d 25 (1956) (citing Keating v. Patterson, 132 Conn. 210 (43 A.2d 659)).

Where a zoning ordinance permits officials to grant or refuse permits without

the guidance of any standard, but according to their own ideas, it does not

afford equal protection. It does not attempt to treat all persons or property

alike as required by the zoning act. While the exercise of discretion and

judgment is to a certain extent necessary for the proper administration of

zoning ordinances, this is so only where some standard or basis is fixed by
which such discretion and judgment may be exercised by the board. Where a
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zoning ordinance is vague and indefinite, it cannot be sustained as valid under
the authorizing act.

Osius, 344 Mich. at 699-700 (quoting Taylor v. Moore, 303 Pa. 469, 479 (154 A. 799)).
Similarly, “[a] challenge on the basis of overbreadth raises two questions: whether the language
of the statute reaches too broadly and proscribes protected conduct, and whether too much
discretion is vested in the officials who administer the statute.” 15792 Thirteen Mile Road v.
City of Warren, 593 F. Supp. 147 (E.D. Mich. 1984) (citing Broadrick v. Oklahoma, 413 U.S.
601 (1973)).

In the present case, Section 61-3-231 is unconstitutional as both impermissibly vague and
overbroad. Section 61-3-231 requires that a property owner seeking approval for a special use
permit meet fifteen mandatory “étandards.” On their face, however, and as applied by the BZA
in this case, the fifteen standards of Section 61-3-231 provide no guidance as to how the
Ordinance could possibly be complied with, impermissibly vest unbridled discretion in the BZA,
and merely make broad statements as to public health, safety, and general welfare. Osius, 344
Mich. at 699-700.

Judge Cook in this District has already reached this same conclusion, and has specifically
held that Section 61-3-231 is both impermissibly vague, and that it impermissibly vests broad
discretion to the City and its officials:

Conditional use approval requires that the Buildings and Safety
Engineering Department make fifteen affirmative findings, including
an assessment as to whether the use will be consistent, compatible, or
appropriate with the surrounding area and other businesses. These
criteria give impermissibly vest [sic] broad discretion to the City
and its officials.

See HDV — Greekiown, LLC, et al v City of Detroit, Case No. 06-11282, Slip Op at 11 (ED Mich

Aug 6, 2007) (Cook, J.); Exhibit EE (emphasis added). These are the same criteria and
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conditions at issue in the present case. Because Section 61-3-231 is impermissibly vague and
overbroad, the BZA’s reliance upon the standards set forth in Section 61-3-231 to deny
Plaintiff’s Conditional Use application violates the state and federal constitutions and MCL
125.3502(1) by failing to adequately specify the requirements and standards for approving a
request for a Conditional Use. Accordingly, the BZA’s denial of the Plaintiff’s Conditional Use
application must be reversed, and the B&SE conditional approval reinstated.
CONCLUSION

Get Back Up respectfully requests that the Court invalidate the City’s ordinance and/or

the City’s actions and order the City to grant Get Back Up a permit allowing Get Back Up to

operate a substance abuse treatment facility at its present location.

Respectfully submitted,
JONATHAN B. FRANK, P.C.
By: /s/

Jonathan B. Frank (P42656)
Attorney for Plaintiff

Dated: August 17, 2012

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing document was served upon
the attorneys of record of all parties in the above cause electronically, in
accordance with Fed.R.Civ.P. 5(d) on the 17™ day of August, 2012.

/s/
Amy Zielinski
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SOUTHERN DIVISION
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VS. Hon. Robert H. Cleland
CITY OF DETROIT,

CITY OF DETROIT BOARD OF ZONING APPEALS,

Defendants.
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INTRODUCTION

The Court's opinion pivots on one issue: is Get Back Up's non-profit residential substance
abuse service facility ("SASF") more like a nursing home/convalescent home/rest
home/hospital/medical clinic/adult foster care home/religious residential facility/shelter for victims
of domestic abuse or more like a rooming house. The Court placed the SASF in with rooming
houses, thereby concluding that the City's zoning ordinances were neutral. But, due to the critical
public health need addressed by Get Back Up's SASF and a variety of other similarities, the facility
properly belongs in the former group for zoning purposes. Critically, the City never argued
otherwise -- instead, the City argued, without evidentiary support, that a residential SASF was
distinct from other public health uses only because its residents may have had more recent contact
with law enforcement. The City did not argue that SASFs were like rooming houses.

To group Get Back Up's SASF in with rooming houses is to ignore the very reason for Get
Back Up's existence: to solve one of the most vexing and historic public health problems facing the
City. Seen in this light, Get Back Up's SASF shares only one unremarkable characteristic with a
rooming house -- a residential setting (one of the many characteristics it also shares with nursing
homes, convalescent homes, rest homes and the other residential uses permitted by-right in a B4
district). Get Back Up respectfully suggests that, given the fact that the City did not dispute this
point, the Court did not have before it the substantial evidence that would have clarified the scope of
Get Back Up's public health mission and led to the inescapable conclusion that the City's zoning
ordinance was far from neutral in its treatment of SASFs (especially in light of the City's
discriminatory treatment of residential SAFSs and non-residential SASFs across the zoning
spectrum). In short, given the City's concession, there was no reason for Get Back Up to highlight

the public health attributes of its facility until now.

2
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QUESTION PRESENTED
Should the Court reconsider its July 1, 2013 opinion because the Court raised issues that had not

been raised in the briefs.

3
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STANDARD OF REVIEW

Federal Rule of Civil Procedure 59(e) governs the altering or amending of judgment. A
district court maintains discretion when deciding a motion to amend a judgment under Rule
59(e). Northland Ins. Co. v. Stewart Title Guar. Co., 327 F.3d 448, 454-55 (6th Cir. 2003). "Motions
to alter or amend judgment may be granted if there is a clear error of law, newly discovered
evidence, an intervening change in controlling law, or to prevent manifest injustice." GenCorp, Inc.
v. Am. Int'l Underwriters,178 F.3d 804, 834 (6th Cir. 1999) (citations omitted).

Get Back Up is sensitive to the limitations of a motion to reconsider and understands that
a motion for reconsideration that presents "the same issues ruled upon by the court, either expressly
or by reasonable implication," will not be granted. E.D. Mich. LR 7.1(h)(3); Czajkowski v. Tindall &
Assocs., P.C., 967 F. Supp. 951, 952 (E.D. Mich. 1997). Get Back Up is also sensitive to the
restrictions on submitting new evidence.

However, this case presents a unique circumstance. Because the City did not raise the issue
that the Court deemed dispositive, Get Back Up had no motive or opportunity to present the
arguments raised in this motion; the Coust and the parties were thus misled by a “palpable defect.”
Specifically, the City did not argue and, as will be discussed in greater detail below, could not
possibly have argued, that a SASF should not be classified with other public health facilities. Indeed,
the City conceded the point. On the other hand, the City did argue that, among public health
facilities, a SASF should be distinguished because its residents, as recovering addicts, may have had
recent contact with law enforcement. This stereotypical view, unsupported by any evidence, was
refuted by Get Back Up and ignored by the Court, rightfully so. In short, the City agreed that a
SASF should fall on one side of the line, with nursing homes, rest homes, convalescent homes,

hospitals and medical clinics, and not on the other side of the line, with rooming houses, fraternities,

5
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and multi-family dwellings. The Court, on the other hand, put Get Back Up's SASF on the other
side of the line. Get Back Up could not have anticipated this; there is nothing in the federal rules or
the policies underlying them that would justify preventing Get Back Up from introducing and the
Court from considering the evidence in this motion.

Notably, the Sixth Circuit disfavors raising such issues sua sponte for exactly the reason
applicable here: Get Back Up did not create a full record on a point with which the City agreed.
Entry of summaryjudgmenton grounds not raised or argued by the parties is
"discourage[d]," (citation omitted) but the district court may do so "in certain limited circumstances,
‘so long as the losing party was on notice that [it] had to come forward with all of [its]
evidence," (citation omitted). "The key inquiry is whether the losing party was on notice that he had
to muster the necessary facts to withstand summary judgment, lest he face the dismissal of his
claims." (citation omitted). Smith v. Perkins Bd. of Educ., 708 F.3d 821, 829 (6th Cir. 2013). Get
Back Up had no such notice.

ARGUMENT

1. GET BACK UP'S SASF SHOULD HAVE BEEN GROUPED WITH OTHER PUBLIC
HEALTH USES

The starting point is the fundamental principle that a zoning law is facially discriminatory if
it subjects drug treatment programs to more restrictive standards than other comparable facilities.
New Directions Treatment Servs. v. City of Reading, 490 F.3d 293, 304-05 (3d Cir. 2007); MX
Group, Inc. v. City of Covington, 293 F.3d 326 (6th Cir. 2002).

In order to evaluate the City's differing treatment of a SASF, a hospital, a nursing home, and
a rooming house, the Court found an applicable legal principle in RLIUPA cases, enunciated
recently by the Seventh Circuit in River of Life Kingdom Ministries v. Hazel Crest, Ill., 611 F.3d

367, 371 (7th Cir. 2010). As that court explained, "If a church and a community center, though

6
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different in many respects, do not differ with respect to any accepted zoning criterion, then an
ordinance that allows one and forbids the other denies equality and violates the equal-terms
provision." Thus, the question on which this case pivots is whether accepted zoning criteria would
define a SASF as similar to a nursing home/convalescent home/rest home or a rooming house. All
of them are included in the broader category "group living." Sec. 61-12-11.

Although the Court did not discuss a rooming house in great detail, it is important to
understand the definition: 'A dwelling, occupied by the owner or his or her agent, consisting of: (1)
not more than two dwelling units; and (2) not more than ten rooming units without cooking or
kitchen accommodations for individuals leasing or renting rooms." A "rooming unit" is defined as
"a room rented as sleeping and living quarters but without cooking facilities and with or without an
individual bathroom. In a suite of rooms without cooking facilities, each room which provides
sleeping accommodations shall be counted as one rooming unit for purposes of this Zoning
Ordinance."

Given this definition (and without the benefit of the City's own explanation), it can be
surmised that the City is concerned about the placement of rooming houses because of the transient,
low socio-economic status of the unsupervised residents, as well the physical burdens associated
with  traffic and parking for a  relatively dense use. Exhibit A

(http://business.highbeam.com/industry-reports/personal/rooming-boarding-houses). In addition, the

City may be concerned about the location of a for-profit group living business. See Smith & Lee
Assoc. v. City of Taylor, 13 F.3d 920, 926 (6™ Cir. 1993)(noting legitimate concerns about traffic and
noise). Certainly, there is no offsetting public health benefit. Rooming houses are nothing more
than small apartment buildings with an owner/agent on site, rooms without a kitchen and low-

income tenants who are free to live, come and go as they please.

7
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Get Back Up respectfully suggests that the Court misapprehended the fundamental nature of
Get Back Up's facility. It is far more like a nursing home, rest home, convalescent center, medical
clinic or hospital than it is like a rooming house.

We will start with a hospital. Although a hospital is not a residential facility, it is a facility
where large numbers of people receive treatment and stay overnight, with large numbers of
employees and visitors. Whether patients are “residents” is immaterial for zoning purposes; hospital
rooms are occupied on a daily basis, like rooms in a SASF. In a hospital, but not in a SASF, traffic
and noise from emergency vehicles can be particularly problematic. Applying the zoning criteria
that River of Life Kingdom Ministries focuses on, a SASF would thus pose a _far smaller burden on
the neighborhood in terms of traffic or noise than would a hospital. Put another way, a hospital is a
more intensive use, which would normally correspond with a more restrictive zoning designation.

Given the obvious burdens to the neighborhood imposed by a hospital, the Court may have
been persuaded that the City could prefer a hospital over a SASF because of the offsetting benefits.
As the Court noted, hospitals are provided certain zoning benefits because they have "an exceptional
impact on public health." Opinion, at 12. This suggestion, however, undervalues Get Back Up’s
impact oﬁ public health. In fact, Get Back Up's public health mission is paramount; not only does
Get Back Up's SASF treat a specific disease, it addresses, and works to cure, a variety of societal ills
ranging from homelessness to street crime to family dysfunction. No nursing home, convalescent
home, or rest home can make that claim. And certainly no rooming house can.

Here are the key attributes that make this so:

8
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e Like a hospital, Get Back Up's facility is licensed by the State under MCL 333.6233, which,
when read with the corresponding definitions in MCL 330.1100d, leaves no doubt that the
SASF is a public health facility’;

e« Like a hospital, Get Back Up provides medical treatment and has licensed medical
professionals on staff}

o Like a hospital, Get Back Up is accredited — Get Back Up’s accreditation comes from CARF
(Commission on Accreditation of Rehabilitation Facilities), a national agency that accredits
providers of health and human services. See www.carf.org; Exhibit B;

o Like a hospital, Get Back Up addresses public health. Substance abuse addiction presents a
serious public health problem, as recognized by the federal government, the State of

Michigan, and the City of Detroit (see Exhibits C, D and E)%;

\

! MCL 330.1100d defines: (10) "Substance abuse" means the taking of alcohol or other drugs at

dosages that place an individual's social, economic, psychological, and physical welfare in potential

hazard or to the extent that an individual loses the power of self-control as a result of the use of

alcohol or drugs, or while habitually under the influence of alcohol or drugs, endangers public

health, morals, safety, or welfare, or a combination thereof.

(11) "Substance use disorder" means chronic disorder in which repeated use of alcohol, drugs, or

both, results in significant and adverse consequences. Substance abuse is considered a substance use

disorder.

(12) "Substance use disorder prevention services" means services that are intended to reduce the

consequences of substance use disorders in communities by preventing or delaying the onset of

substance abuse and that are intended to reduce the progression of substance use disorders in

individuals. Substance use disorder prevention is an ordered set of steps that promotes individual,

family, and community health, prevents mental and behavioral disorders, supports resilience and

recovery, and reinforces treatment principles to prevent relapse.

(13) "Substance use disorder treatment and rehabilitation services" means the providing of

identifiable recovery-oriented services including:

(a) Early intervention and crisis intervention counseling services for individuals who are current or

former individuals with substance use disorder.

(b) Referral services for individuals with substance use disorder, their families, and the general

public.

(c) Planned treatment services, including chemotherapy, counseling, or rehabilitation for individuals
~ physiologically or psychologically dependent upon or abusing alcohol or drugs.

* Various other resources are collected as Exhibits F through H.

9
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o Indeed, based on all of these attributes, the City of Detroit awarded Get Back Up a block
grant to provide substance abuse treatment, through the City's Department of Health and
Wellness Promotion, Bureau of Substance Abuse Prevention, Treatment and Recovery,
a local public health department organized under the Michigan Public Health Code, P.A. 368
of the Public Acts of 1978, as amended. Exhibit I. This should leave no doubt as to Get
Back Up’s critical public health mission.

Respectfully, Get Back Up is thus concerned that the Court drew an illusory, even
impermissible, distinction between a SASF and a hospital. Both provide critical public health
services to disabled populations.

Perhaps more so, the Court drew an improper distinction between a SASF and a nursing
home. Nursing homes, rest homes and convalescent homes are defined as follows: "Establishments
primarily engaged in the providing in-patient nursing care, other than a private home, where seven
(7) or more older adults or disabled persons receives on-going care and supervision. These are
facilities that provide a full range of 24-hour direct medical, nursing, and other health services by
registered nurses, licensed practical nurses, and nurses aides prescribed by a resident’s physician.
They are designed for older adults or disabled persons who need health care supervision, but
not hospitalization. Emphasis is on nursing care, but restorative therapies may be provided.
Specialized nursing services such as intravenous feeds or medication, tube feeding, injected
medication, daily would care, rehabilitation services, and monitoring of unstable conditions may also
be provided." Sec. 61-16-53. Within this definition is the word "disabled," so we can assume that
Get Back Up's residents qualify, as they do under federal law. Thus, the only practical medical

distinction is that residents of a nursing home, rest home or convalescent home may need more

10
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intensive medical care than residents of a SASF. But there is no practical distinction from a zoning
perspective (i.e., traffic, noise, congestion, parking).

Here, the Court, without the benefit of evidence in the record, reached the conclusion that "A
nursing home provides medical care and houses people of limited mobility, who struggle to walk,
who need help bathing and dressing, who, in short, need constant physical assistance. A substance-
abuse treatment center provides medical care and houses people who, notwithstanding their other
problems, can physically attend themselves. One establishment systematically assists the physically
disabled; the other does not." Opinion, at 13. As noted above, this is the Court's, not the City's,
explanation. If the City did not draw up its zoning ordinances with this distinction in mind, and the
City’s Bolger Affidavit (Exhibit J) confirms this, the Court should not have done so.

The Court's post-facto distinction, because it has nothing to do with the City's actual
rationale, was not put through the crucible of the City’s legislative process. In fact, the Court's post-
facto distinction does not withstand critical analysis. If all else is equal, the fact that a nursing home
treats people with limited ambulatory capacity is not an "accepted zoning criterion.”" In fact, whether
nursing home residents are or are not mobile does not materially change the
noise/traffic/parking/congestion created by residents, employees and family members.

And finally, the Court's use of the phrase "physically disabled" is problematic in and of itself
-- under the ADA, and as conceded by the City, Get Back Up's residents are equally "disabled." If
the City had drawn a distinction between nursing homes and SASFs based on the "physical"
disability of nursing home residents and the "mental" disability associated with recovering addicts,
the Court would have had no choice but to invalidate the ordinance. See Olmstead v. Zimring, 527
U.S. 581, 598 n.10 (1999)(the ADA recognizes discrimination between different disabled

groups); First Step, Inc. v. City of New London, 247 F. Supp. 2d 135, 150-151 (D. Conn. 2003)(city
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impermissibly distinguished educational facilities for learning disabled or mentally retarded adults
from educational facilities that cater to persons with mental illness or drug or alcohol dependency).
The Court should not have drawn a similar distinction.

There is no support in the relevant case law for the distinction between a SASF and a nursing
home. Indeed, in a recent decision involving the City of Baltimore’s across-the-board requirement
that substance abuse treatment facilities obtain a conditional-use permit, the City proposed and that
court agreed that substance abuse treatment facilities, “unlike unlicensed supportive housing, do
involve a medical component. Therefore, they are somewhat comparable to nursing homes.” U.S. v.
City of Baltimore, 845 F. Supp. 2d 640, 651 (D. Md. 2012). The court agreed that the zoning
ordinance was facially discriminatory because the ordinance did not impose a requirement for
obtaining a conditional-use permit upon comparable uses; the court then focused on the City’s
practice of only requiring a conditional-use permit for larger facilities. According to the court, the
ordinance was not discriminatory because larger facilities were like nursing homes, and since
nursing homes required conditional-use permits, there was no discrimination in requiring such
permits for substance abuse treatment facilities. Here, of course, the opposite is true. In Detroit,
nursing homes do not require a conditional-use permit; SASFs do.

Again respectfully, Get Back Up suggests that the record of this case, upon which the Court
was bound to rely, simply does not provide evidentiary support for the Court's distinction between a
nursing home/convalescent home/rest home and a SASF (no doubt because the City did not make
such a distinction or supply evidence that Get Back Up's SASF was not a public health facility).

Nor can the City or the Court distinguish Get Back Up's use from an adult foster care facility,
also licensed by the State. That use is defined as "An establishment that provides supervision,

assistance, protection or personal care, in addition to room and board, to seven (7) or more adults.
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An adult foster care facility is other than a nursing home or a mental hospital for mental patients or a
pre-release adjustment center. (A “home for the aged” is licensed as an adult foster care facility.)"
Sec. 61-16-31. An adult foster care facility is a “by right” use in a B4 district.

There is also a useful comparison to "religious residential facilities”, which includes
"rectories, parsonages, monasteries, convents, seminaries, religious retreats and the like." The City
allows this use "by right" in a B4 district, so residential density is not the problem. The same
comparison can be made with a "shelter for victims of domestic violence", also a "by right" use.

In short, the Court should not have presumed the City's intentions. If the City has decided to
benefit facilities housing religious workers, those in need of medical, nursing or adult foster care,
and victims of domestic violence over facilities housing recovering addicts, it is up to the City to
explain why. All that the City offers, through Mr. Bolger's affidavit, is the conclusion that
recovering addicts are "more likely to have had recent contact with law enforcement or corrections
than residents of a convalescent home or nursing home." Bolger Aff., § 14. In short, Mr. Bolger’s
affidavit makes the following point, and only the following point: because a SASF is basically a
hospital/nursing home/convalescent home/rest home for recovering addicts, the City can treat a
SASF differently because addicts are "more likely to have had recent contact with law
enforcement or corrections."

This was the entire record before the Court. Significantly, there was no supporting evidence
whatsoever -- if the Court is critical of Get Back Up's submission of a study to the BZA, the Court
should be even more critical of the City's submission to this Court of Mr. Bolger's bold,
unsubstantiated assertion. He cites no study, regression or otherwise. He cites no details (how much
more likely? how many addicts? how recent? in what context?). Importantly, he does not link

contact with law enforcement to a zoning criteria or hazard. Finally, the supposed link between
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recovering addicts, contact with law enforcement and zoning restrictions is prohibited by federal
law. Discrimination is only permitted if allowing the use "would constitute a direct threat to the
health or safety of other individuals or whose tenancy would result in the substantial physical
damage to the property of others." 42 U.S.C. §§ 3602(h), 3604(£)(9)(emphasis added). The City did
not and cannot meet the standard for "direct threat" found in the federal regulation, 28 CFR

35.139(b):

“In determining whether an individual poses a direct threat to the health or safety of
others, a public entity must make an individualized assessment, based on reasonable
judgment that relies on current medical knowledge or on the best available objective
evidence, to ascertain: the nature, duration, and severity of the risk; the probability that
the potential injury will actually occur; and whether reasonable modifications of
policies, practices, or procedures or the provision of auxiliary aids or services will
mitigate the risk.”

Because of this standard, in none of the ADA/FHA/Rehabilitation Act cases involving
recovery centers or methadone clinics did the Court allow a municipality to exclude or restrict a use
for "disabled" recovering addicts or alcoholics because of "recent contact with law enforcement."
Indeed, if municipalities were allowed to use "recent contact with law enforcement" as a proxy for
discriminating against recovering addicts, the federal disability statutes would be eviscerated (as
would civil rights laws, since "recent contact with law enforcement" could be used as a proxy to
discriminate against African-Americans -- approximately 12%-13% of the American population is

African-American, but they make up 40.1% of the almost 2.1 million male inmates in jail or prison

(U.S. Department of Justice, 2009, http://www.bjs.gov/content/pub/pdf/pim09st.pdf; Exhibit K, at 2,

19-22)).
Furthermore, the Court does not even know if Mr. Bolger's proffered explanation was in fact
the City's real motivation. There is no corresponding affidavit from a member of the City Council or

any other body responsible for enacting the ordinance. At a minimum, the Court should consider
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reopening the record to allow Get Back Up to test Mr. Bolger's assertion; the parties agreed to
submit this dispute on a stipulated record, but Get Back Up never stipulated to the unsubstantiated
assertions in Mr. Bolger's affidavit. The existence of this critical disputed fact is thus a procedural
bar to the Court's decision under Rule 12 or 56.

In addition, the City's discriminatory treatment of SASFs is clear from the City's treatment of
non-residential SASFs, described by the City as a "community service" use that is generally grouped
with public, civic and institutional uses. Sec. 61-12-22. In the B3, B4, B5 and B6 commercial
districts and M4 industrial district, "medical clinics" are a by-right use; non-residential SASFs,
including methadone clinics, are a conditional use. Sec. 61-9-61. Non-residential SASFs, but not
medical clinics, are barred on a B4 lot "abutting any street designated as a Gateway Radial
Thoroughfare." Sec. 61-11-304. There is only one difference: recovering addicts are the sole
patients at a SASF, while they may comprise less than the total patient base of a medical clinic. This
distinction undoubtedly violates the ADA and Rehabilitation Act (not the Fair Housing Act, since
there is no residential component).

The City also unfairly discriminates against residential SASFs in residential districts. Exhibit
L (a table from the City’s zoning ordinances). In an R4 and RS district, a rooming house is a "by
right" use; a residential SASF is a conditional use. If, as the Court suggests, the two uses are
analogous, there is no possible explanation other than the obvious discriminatory one. As argued
above, a residential SASF is entitled to more preferential treatment than a rooming house due to its
public health mission; under no circumstances should it be treated worse. The fact that the City
discriminates against SASFs in an R4 and RS district represents unequivocal proof that the City

unfairly disadvantages facilities treating recovering addicts, in violation of federal law.
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The City also discriminates against residential SASFs in other commercial districts. In a B5
Major Business District, the City allows a residential “pre-release adjustment center” by right.
Section 61-9-94. Such a center is defined as: “An establishment that provides shelter, supervisory
and social services to convicts in a pre-release parole preparation program, as authorized by the
Michigan Corrections Commission under authority of P.A. 232 of 1953, as amended, or by the
Federal Bureau of Prisons under authority of P.L. 91:492, as amended.” These halfway-house
residents are, by definition, in “recent contact” with law enforcement. In fact, they are still under the
jurisdiction of the Michigan Department of Corrections or the Federal Bureau of Prisons. Still, no
Conditional Use Permit is required in a B5 District. Yet, in the same district, a residential substance
abuse treatment facility is a conditional use and must therefore pass through public hearings.
Section 61-9-100. Even a non-residential substance abuse service facility must obtain a Conditional
Use Permit; indeed, it is the only “public, civic and institutional” use for which such a permit is
required. Section 61-9-101. Mr. Bolger’s affidavit cannot explain away this discrimination.

Given the obvious unlawful discrimination in the City's treatment of non-residential SASFs
and residential SASFs in every other zoning category, there was no reason for the Court to give the
City the benefit of the doubt regarding the classification of a residential SASF in the B4 district. The
City's true colors shine throughout the rest of its zoning ordinances.

For all of these reasons, the analogy between a SASF and a rooming house (drawn by the
Court but not by the City) was a superficial one, based entirely on physical structure (a collection of
rooms) and temporal residence (longer than overnight, though residents in rooming houses
undoubtedly stay longer than a typical resident of a SASF). Rooming houses do not have social
workers or medical professionals on staff, they do not provide therapy, they do not serve meals, they

do not supervise their residents, they are not licensed, they do not have contracts with city and state
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agencies, and they do not have, as their goal, the reduction of a myriad of societal problems. Public
health policy aside, basic zoning criteria demonstrate the dissimilarity between a rooming house and
a SASF: parking for rooming houses is based on the number of residents, who presumably drive and
park, while parking for public health uses including SASFs is based on the number of employees.
Sec. 61-14-23.

Since the City did not analogize SASFs to rooming houses, the Court should not have either.
Instead, the Court should have agreed with the City’s premise that SASFs are like other public health
uses and then gone on to dissect the City’s stated rationale for discriminating against SASFs.

CONCLUSION

Get Back Up understands the tension between judicial intervention and permissible land use
planning; Get Back Up is not asking the Court to sit as a zoning review body. However, because the
City’s land use planning impermissibly discriminates against disabled recovering addicts and

alcoholics, judicial intervention is appropriate.

Respectfully submitted,
JONATHAN B. FRANK, P.C.
By: /s/

Jonathan B. Frank (P42656)
Attorney for Plaintiff

Dated: July 15, 2013
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