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Hon. Steven W. Rhodes 

 
 

DEBTOR’S OMNIBUS OPPOSITION TO THE INTERNATIONAL UNION, 
UAW’S  MOTION (A) TO COMPEL PRODUCTION OF DOCUMENTS 

WITHHELD ON GROUNDS OF PRIVILEGE AND (B) FOR 
RECONSIDERATION OF  THIS COURT’S SEPTEMBER 19 ORDER ON  

PRIVILEGE ISSUES AND THE DETROIT RETIREMENT SYSTEMS’  
MOTION TO COMPEL PRODUCTION OF DOCUMENTS WITHHELD 

ON THE GROUNDS OF PRIVILEGE 
 

The City of Detroit (the “City”), debtor in the above captioned case, 

hereby opposes the International Union, UAW’s motion (A) to compel production 

of documents withheld on grounds of privilege and (B) for reconsideration of this 

Court’s September 19 order on privilege issues (“UAW Mot.”).  (ECF No. 1234.)  

The City also opposes the Detroit Retirement Systems’ motion to compel 

production of documents withheld on the grounds of privilege (“Systems Mot.”).  

(ECF No. 1269.) 

Jones Day’s opinion work product from 2011 and 2012 is protected 

from disclosure by work product privilege because this privilege properly extends 
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to work product created in anticipation of litigation for a prospective client.  

Moreover, this privilege has not been waived because the City did not disclose the 

work product to gain an unfair advantage in this proceeding. 

In addition, UAW’s motion for reconsideration of this Court’s 

September 19 order concluding that the common interest privilege applies to 

communications between the State and the Emergency Manager (“EM”) should be 

denied.  It is untimely under this Court’s rules and, in any event, lacks merit.   

ANALYSIS 

A. The Work Product Privilege Protects from Disclosure Jones Day’s 
Internal Work Product Created for the City as a Prospective 
Client in Anticipation of Litigation.  

1. Beginning in 2011, Jones Day sought to be retained by the City 

to provide legal services related to restructuring issues.  (Ellman Decl. at 1 (Exh. 

A).)  At this time, it was widely reported that the City faced serious financial 

instability.  (Id.)  In fact, in April of 2012, the State of Michigan and the City 

entered into a Financial Stability Agreement.  (Exh. B).  This Agreement 

recognized that the “City currently confronts daunting challenges characterized by 

persistent and systemic fiscal imbalances and deficit conditions.”  (Id.) 

2. To prepare to advise the City on various legal matters related to 

restructuring, Jones Day performed legal analyses and created memoranda on legal 

strategies.  (Ellman Decl. at 2.)  In the time before Jones Day was retained by the 
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City, it devoted over 1,000 hours to studying relevant statutes, evaluating 

regulations and court rulings in Michigan, and developing an understanding of the 

City’s financial and operational circumstance.  (See Sys. Mot, Exh. 6-F at 98.) 

3. In this proceeding, the objectors filed document requests related 

to their eligibility objection in mid-August.  (Sys. Mot. at 8.)  The City responded 

to this request and disclosed documents approximately one month later on 

September 16, 2013.  (Id. at 9.)  UAW then sent a letter on October 2, 2013,  

requesting that the City produce many hundreds of documents, including work 

product created in 2011 and 2012 before the City retained Jones Day.  UAW 

demanded the documents no later than October 7th.  (UAW Mot., Exh. A at 1.)  On 

October 5th, counsel for the Systems emailed Jones Day, requesting additional 

documents and threatening motion practice if the firm did not give “a satisfactory 

response by October 7.”  (Sys. Mot., Exh. 6-N at 1.)  The City responded by the 

October 7th deadline, but noted that “you have asked us to investigate 423 

documents in just a few days and we have done our best to oblige, but require 

additional time for certain documents.”  (UAW Mot., Exh. B at 1.)  The City then 

informed the Systems, in an email on October 15th, that some of the documents 

that had been produced were protected by privilege.  (Sys. Mot., Exh. 6-R at 1.) 
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4. Jones Day and the City1 are not seeking to “claw back” as 

inadvertently disclosed the documents produced on October 8 in response to the  

UAW’s October 2nd request and the Systems’ October 5th request, or the 

documents introduced at former State Treasurer Andy Dillon’s deposition.  (See 

Sys. Mot. at 22-24 (arguing that work product privilege was waived by 

disclosure).)  Nor are Jones Day and the City claiming that the work product from 

2011 or 2012 is protected by attorney-client privilege.  (See Sys. Mot. at 14-18 

(arguing that documents not protected by attorney-client privilege).)  Instead, Jones 

Day and the City are asserting work product privilege only over a narrow category 

of materials: Jones Day’s internal legal memoranda and strategic 

correspondence from 2011 and 2012 that have not already been disclosed to 

the objectors or to third parties.2 

5. UAW and the Systems seek to compel this opinion work 

product.  Both UAW and the Systems argue (1) that work product privilege does 

not apply to any of Jones Day’s work product from 2011 and 2012 because Jones 

                                                 
1 The work product privilege belongs to both the attorney and the client.  United 
States v. Under Seal (In re Grand Jury Proceedings # 5), 401 F.3d 247, 250 (4th 
Cir. 2005).  Accordingly, both Jones Day and the City are asserting work product 
privilege over the materials at issue here.   
2As a note, disclosure of the work product to the State or Miller Buckfire would not 
waive work product privilege because the privilege is waived only where the 
disclosure is to an adversary.  See In re Columbia/HCA Healthcare Corp. Billing 
Practices Litigation, 293 F.3d 289, 306 & n.29 (6th Cir. 2002).   
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Day was not formally retained as the City’s counsel at the time.  (See UAW Mot. 

at 8-9; Sys. Mot. at 18-20.)  In addition, the Systems argue that (2) even if work 

product privilege could apply, any protection has been waived by selective 

disclosure of the work product.  (Sys. Mot. at 22-23.)  These arguments fail. 

6. First, Jones Day’s opinion work product from 2011 and 

2012 is privileged.  The work product privilege is “distinct from and broader than 

the attorney-client privilege.”  In re Green Grand Jury Proceedings, 492 F.3d 976, 

980 (8th Cir. 2007) (citation omitted).  The privilege “as set forth in Federal Rule 

of Civil Procedure 26(b)(3), protects from discovery documents and tangible things 

prepared in anticipation of litigation by or for a party or by or for that party’s 

representative.”  United States v. Roxworthy, 457 F.3d 590, 593 (6th Cir. 2006). 

7. Work product is created “in anticipation of litigation” where the 

party asserting privilege “had a subjective belief that litigation was a real 

possibility, and that belief [was] objectively reasonable.”  Id. at 593-94.  Work 

product need not be prepared because of a specific claim or suit.  It is enough that a 

party faces “a potential claim following an actual event or series of events that 

reasonably could result in litigation.”  Id. at 600 (emphasis added); see also In re 

Sealed Case, 146 F.3d 881, 886 (D.C. Cir. 1998) (lawyer’s notes made two years 

prior to grand jury investigation constituted privileged work product because they 

were prepared on a matter that was “feared could lead to litigation”). 
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8. In addition, “[b]ecause the work product privilege protects not 

just the attorney-client relationship but the interests of attorneys to their own work 

product, the attorney, as well as the client, hold the privilege.”  Under Seal (In re 

Grand Jury Proceedings # 5), 401 F.3d at 250.  Thus, an attorney may 

independently assert work product privilege over documents prepared in 

anticipation of litigation for a party “based on the attorney’s interest in protecting 

his opinions and thought processes from disclosure.”  In re Green, 492 F.3d at 980.   

9. There is no additional requirement that the attorney have been 

formally retained at the time the work product was created for the privilege to 

apply.  See In re Adiguzelli, Adv. No.: 11-2289, 2012 BL 131819, at *2 (Bankr. 

D.N.J. May 29, 2012) (concluding work product privilege applied because 

document was created “in anticipation of either litigation on behalf of the Estate or 

[another party] or litigation in conjunction with the Trustee and against the 

Debtors”); SEC v. Chesnoff, No. 4:05-MC-043-Y, 2006 BL 143577, at *4 (N.D. 

Tex. July 18, 2006) (concluding that work product privilege applied even though 

attorney “prepared the affidavits before he was formally retained”).  Nor would 

such a requirement be consistent with the protections afforded to communications 

between attorneys and potential clients.  Attorneys regularly research legal issues 

and create work product to advise potential clients on their legal rights.  Initial 

communications between attorneys and potential clients are protected by attorney-
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client privilege.  See State Farm Mut. Auto. Ins. Co. v. Hawkins, No. 08-10367, 

2010 BL 125273, at *4 (E.D. Mich. June 4, 2010) (“the privilege is not limited to 

fully consummated attorney-client relationships; it applies also to communications 

between a prospective client consulting with an attorney.”).  So too, attorney work 

product created for potential clients is entitled to protection.  See Chesnoff, 2006 

BL 143577, at *4. 

10. A rule that limited the work product privilege only to materials 

created after an attorney is formally retained would not aid the interests of justice.  

The content of work product, “particularly so-called opinion work product . . . is 

almost certainly of no legitimate use to an opponent” because “a competent 

adversary will never need access to such information in order to prepare and 

present his or her case effectively.”  Fleet Nat’l Bank v. Tonneson & Co., 150 

F.R.D. 10, 14-15 (D. Mass. 1993).   

11. Here, Jones Day’s work product from 2011 and 2012 is 

protected by work product privilege.  The work product was created “for a party.”  

Roxworthy, 457 F.3d at 593.  Specifically, one of the purposes of the work product 

was to prepare Jones Day to advise the City if and when the firm was retained.  

(Ellman Decl. at 2; see also Sys. Mot., Exh. 6-F at 98 (“Jones Day has devoted 

over 1,000 hours studying these statutes, evaluating related regulations and court 

rulings in Michigan, and developing an understanding of the City’s financial and 
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operational circumstances to be prepared if Jones Day is fortunate enough to assist 

the City in its restructuring.”).)   

12. And, the work product was created in “anticipation of 

litigation,” and not for some other purpose.  Roxworthy, 457 F.3d at 593.  The 

work product addressed restructuring issues related to the City’s “serious financial 

instability.”  (Ellman Decl. at 2.)  At this time, the City was “confront[ing] 

daunting challenges characterized by persistent and systemic fiscal imbalances and 

deficit conditions.”  (Financial Stability Agreement; Ellman Decl. at 2.)  These 

fiscal imbalances and deficit conditions “reasonably could result in litigation” 

including, but not limited to, a chapter 9 filing or litigation with the City’s 

creditors.  See Roxworthy, 457 F.3d at 600 (emphasis added).   

13. Contrary to the Systems’ contention, (Sys. Mot. at 19-20), these 

are not mere marketing materials, but internal memoranda and strategic 

correspondence specifically prepared to enable Jones Day to understand its 

prospective client’s legal issues, see Ellman Decl. at 2; EEOC v. CRST Van 

Expedited, Inc., No. 007-0095, 2009 U.S. Dist. LEXIS 3621, at *11 (D. Iowa Jan. 

20, 2009) (concluding that even solicitation letters sent to prospective clients are 

work product that may be protected by privilege).3  Accordingly, they are protected 

                                                 
3 The Systems contend that the work product is not protected by privilege because 
it was produced in the “ordinary course of soliciting restructuring business.”  (Sys. 
 

13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 8 of 93



 -9-  

“opinion work product” which is of “no legitimate use to an opponent.”  Fleet 

Nat’l Bank, 150 F.R.D. at 14-15. 

14. Second, this work product privilege has not been waived by 

any “selective disclosure.”  (See Sys. Mot. at 22-23.)  “[S]elective disclosure” of 

work product, “even in some circumstances to an adversary” does not necessarily 

result in waiver.  In re Sealed Case, 676 F.2d 793, 818 (D.C. Cir. 1982).  Rather, 

selective disclosure of work product waives privilege where its purpose is to “gain 

an advantage in litigation.”  Zino v. Whirlpool Corp., No. 5:11CV1676, 2012 BL 

274389, at *3-4 (N.D. Ohio Oct. 19, 2012); see also United States v. Jones, 696 

F.2d 1069, 1072 (4th Cir. 1982) (per curiam) (selective disclosure of work product 

“for tactical purposes” waives the privilege).  That is not what happened here.  As 

discussed above, Jones Day and the City are not asserting work product privilege 

over materials that have been disclosed.  Nor is the City seeking to gain a tactical 

litigation advantage by relying on the work product as evidence to advance its 

position in this proceeding.  Thus, the privilege over the work product from 2011 

and 2012 has not been waived. 

                                                                                                                                                             
Mot. at 20.)  The authority Systems rely on to support this argument is 
unpersuasive.  In particular, it addresses the scope of attorney-client privilege and 
whether materials were confidential, not work-product privilege.  See Village of 
Rosemont v. Priceline.com Inc., No. 09 C04438, 2010 U.S. Dist. LEXIS 124559, at 
*10-11 (N.D. Ill. Nov. 22, 2010) (marketing materials not protected by attorney 
client privilege). 
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B. Reconsideration of the Court’s Order on the Common Interest 
Privilege is Not Warranted. 

15. In addition, UAW also seeks reconsideration of this Court’s 

September 19th Order finding that the common interest privilege applied to 

confidential communications with the State, the EM, and their counsel.  (UAW 

Mot. 9-22.)  This motion is untimely and, in any event, fails on the merits. 

16. UAW premises its motion for reconsideration of the Court’s 

September 19 Order on E.D. Mich. Local Bankr. R. 9024-1(a)(3), which provides 

that a party may move for reconsideration based on a “palpable defect” in the 

Court’s decision.  However, despite citing to its neighbor, UAW omits any 

reference to E.D. Mich. Local Bankr. R. 9024-1(a)(1).  Under that provision, “[t]he 

deadline to file a motion for reconsideration of an order or judgment on the 

grounds that it was erroneous in fact or law is 14 days after the entry of the order 

or judgment.”  UAW’s motion falls within this category:  it contends that the 

Court’s September 19 Order incorrectly applied the law regarding the common 

interest privilege.  (See UAW Mot. 9-22; see also UAW Mot. 3 (“[T]he Court’s 

September 19 Order was error and should be reconsidered.”).)  Accordingly, UAW 

had until October 3, 2013 to file its motion for reconsideration.  See Fed. R. Civ. P. 

6(a)(1).  Instead, it waited until October 17 to file its motion for reconsideration, 

with no acknowledgment of or explanation for its delay. 
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17. Courts routinely refuse to consider untimely requests for 

reconsideration.  See, e.g., Perry v. Velsico Chem. Corp., No. 2:13-cv-11826, 2013 

BL 253584 (E.D. Mich. Sept. 20, 2013) (noting that under E.D. Mich. Local R. 

7.1(h)(1) motions for reconsideration must be filed within 14 days and holding that 

the plaintiff’s motion was “untimely and must be denied”); Christopher v. Ownit 

Mortg. Solutions, Inc., No. 12-11872, 2013 BL 165739, at *1 (E.D. Mich. June 24, 

2013) (same).  For good reason, too:  without the 14-day time limit, the Court’s 

orders would remain perpetually subject to attack, gumming up the process and 

preventing the case from proceeding.  Because UAW has provided no acceptable 

excuse for its tardiness, its motion for reconsideration should be denied.  Cf.  In re 

Harvey Goldman & Co., No. 10-62501, 2010 BL 285358, at *3 (Bankr. E.D. Mich. 

Dec. 2, 2010) (considering an untimely motion for reconsideration only because 

“the Court’s ECF system was inaccessible when the Debtor attempted to file the 

motion” and instead filed it one day later). 

18.  Even if the motion for reconsideration had been timely filed, 

UAW’s arguments as to why the common interest privilege does not apply to pre-

filing communications between the State, the EM on behalf of the City, and their 

counsel fail on the merits.  UAW argues that the Court’s order on the common 

interest privilege was “palpabl[y] defective” and “a clear error of law” for three 

reasons: (1) the EM as a governmental entity may not assert attorney-client 
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privilege under Michigan law, (UAW Mot. at 21); (2) the common interest 

privilege could not apply to communications between the State and the EM 

because Michigan’s Open Meetings Act (“OMA”) required these “deliberations” to 

be made in public, (id. at 13-16); (3) even if the privilege could apply, the State 

and EM’s interests were not “identical” until the EM “recommended and the 

governor approved the filing,” (id. at 13, 17-19).  Each of these arguments is 

addressed in turn. 

19. First, the EM, as a governmental entity, may assert 

attorney-client privilege.  The federal common law of privilege—and not 

Michigan law as the UAW argues, (id. at 21)—applies to this bankruptcy 

proceeding, Fed. R. Evid. 501, 1101; Fed. R. Bankr. P. 9017.  UAW contends that 

in Reed v. Baxter, 134 F.3d 351 (6th Cir. 1998), the court left open the question of 

whether government entities could seek the protections of the privilege.  (UAW 

Mot. at 20).  Since Reed, however, the Sixth Circuit has explicitly held that “a 

government entity can assert attorney-client privilege in the civil context.”  Ross v. 

City of Memphis, 423 F.3d 596, 601 (6th Cir. 2005); see also In re Lindsey, 158 

F.3d 1263, 1268 (D.C. Cir. 1998) (per curiam) (“Courts, commentators, and 

government lawyers have long recognized a government attorney-client privilege 

. . .”).  For good reason, too:  “Governments must not only follow the laws, but are 

under additional constitutional and ethical obligations to their citizens.  The 
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privilege helps insure that conversations between municipal officials and attorneys 

will be honest and complete.  In so doing, it encourages and facilitates the 

fulfillment of those obligations.”  Ross, 423 F.3d at 602. 

20. UAW also claims that, even if government entities may claim 

the privilege, they face heightened scrutiny when doing so.  (See UAW Mot. at 19-

22.)  Again, UAW is mistaken.  The “attorney-client privilege extends to a 

communication of a governmental organization as it would to a private 

organization.”  In re Grand Jury Investigation, 399 F.3d 527, 532 (2d Cir. 2005) 

(emphasis added, internal quotation marks and citation omitted); see also Paul R. 

Rice, Attorney-Client Privilege in the United States § 4-164 (“[T]he scope of the 

privilege is generally thought to be the same in the private and governmental 

context . . . .”). 

21. To be sure, as the UAW discusses, (see UAW Mot. 20-21), 

some courts have held that, unlike private parties, government officials may not 

assert attorney-client privilege to shield their communications from a criminal 

grand jury investigation, see, e.g., In re a Witness Before the Special Grand Jury 

2000-2, 288 F.3d 289 (7th Cir. 2002); In re Lindsey, 158 F.3d 1263; In re Grand 

Jury Subpoena Duces Tecum, 112 F.3d 910 (8th Cir. 1997).  But see In re Grand 

Jury Investigation, 399 F.3d 527 (the privilege applies even in grand jury 

proceedings).  These decisions have no relevance here.  “[M]uch of the reasoning 
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deployed against recognizing a governmental attorney-client privilege in grand 

jury proceedings supports its recognition in the civil context”:  while government 

entities cannot be held criminally liable (and thus awarding them the privilege 

before grand juries serves little purpose), they are often held civilly liable, so 

recognizing the privilege in civil cases “allows them to investigate potential 

wrongdoing more fully and, equally important, pursue remedial options.”  Ross, 

423 F.3d at 602-03.  Unsurprisingly, then, the courts that have rejected the 

privilege before grand juries have limited their holdings to that context, see, e.g., 

Witness Before the Special Grand Jury 2000-2, 288 F.3d at 291-94, and they have 

generally acknowledged or assumed that in ordinary civil litigation the government 

had the same right to privilege as any other litigant, see, e.g., id. at 291 (“[B]oth 

parties here concede that, at least in the civil and regulatory context, the 

government is entitled to the same attorney-client privilege as any other client.”).  

Because this case involves only civil litigation, Detroit faces no higher burden than 

any other litigant in establishing its right to attorney-client privilege. 

22. Second, the OMA does not require the EM to deliberate in 

“public” and thus he had an expectation that his communications with the 

State would remain confidential.  Under the OMA, “[a]ll deliberations of a 

public body . . . shall take place at a meeting open to the public.”  Mich. Comp. 

Laws § 15.263(3).  But, the EM is not a “public body” for purposes of the OMA.  
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As the Michigan Supreme Court has explained, “[a]s used in the OMA, the term 

‘public body’ connotes a collective entity.”  Herald Co. v. City of Bay City, 614 

N.W.2d 873, 882 (Mich. 2000) (emphasis in original).  It could hardly be 

otherwise; “consider how odd a concept it would be to require an individual to 

‘deliberate’ in an open meeting.”  Id. at 883.  Accordingly, because the EM is not a 

“public body,” he is not covered by the OMA.  See Muma v. City of Flint Fin. 

Review Team, No. 309260, 2012 BL 377883, at *3-*4 (Mich. Ct. App. May 21, 

2012) (per curiam) (holding that “Emergency Manager Brown” [appointed under 

2011 PA 4] is . . . not subject to the [OMA]” in light of Herald). 

23. Without acknowledging any of this authority, UAW contends 

that the EM is subject to the OMA because he exercises the Detroit City Council’s 

powers.  (See UAW Mot. at 14-15.)  To be sure, in Booth Newspapers, Inc. v. 

University of Michigan Board of Regents, 507 N.W.2d 422, 429 (Mich. 1993), the 

court stated that “delegating the task of choosing a public university president to a 

one-man committee . . . would warrant the finding that this one-man task force was 

in fact a public body” for OMA purposes.  But the Michigan courts have only 

applied Booth to situations in which, like Booth, a “public body [sought] to evade 

the OMA . . . by delegating its authority.”  Herald, 614 N.W.2d at 884.  Where an 

individual exercises a public body’s powers pursuant to a state statute rather than a 

devious delegation, however, Herald controls.  Thus, in Craig v. Detroit Public 
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Schools Chief Executive Officer, 697 N.W.2d 529, 532 (Mich. Ct. App. 2005) (per 

curiam), the court held that the CEO of the Detroit Public Schools was not a 

“public body” under the OMA even though, by virtue of the Michigan School 

Reform Act, he “essentially st[ood] in the shoes of the former school board.”  

Similarly, in Muma, the court held that an EM appointed under PA 436’s 

predecessor (PA 4) was not a “public body” under the OMA even though he 

“assum[ed] what had been duties of the Flint City Council.”  2012 BL 377883, at 

*3.   

24. Because the EM is not a “public body” for purposes of the 

OMA, the OMA does not destroy the EM’s expectation of confidentiality for 

purposes of the common interest privilege. 

25. Third, the common interest privilege applies to 

communications between the State, the EM, and their counsel because the EM 

and the State shared the same legal interest.  As an initial matter, UAW again 

mistakes which law applies to privilege claims in this proceeding.  It argues that 

“common-interest doctrine is anything but ‘well-established’ in Michigan.” (UAW 

Mot. at 16.)  But, federal common law of privilege applies to this proceeding, Fed. 

R. Evid. 501, and the common-interest privilege is well-established under federal 

law, In re Teleglobe Commc’ns Corp., 493 F.3d 345, 364-65 (3d Cir. 2007); (City 

Opp. to AFSCME Mot. at 5-6).  
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26. In addition, as the City addressed at length in its initial response 

to AFSCME’s motion to compel, pursuant to PA 436, the State and the EM shared 

the same legal interest in ‘“rectify[ing] the financial emergency’ and ‘assur[ing] 

the fiscal accountability’ of the City during the Emergency Manager’s term of 

service.’” (City Opp. to AFSCME Mot. at 7-8 & n.2 (ECF No. 940.))4  Under PA 

436, the EM’s powers to restructure the City’s legal obligations prior to any 

chapter 9 filing and to enter chapter 9 proceedings are conferred by the State.  (Id.)  

Thus, the State and EM have the same legal interest in ensuring that the EM 

exercises this authority effectively to restructure the City’s financial obligations 

and rectify the its financial emergency.  (Id.)   

27. There is no rule (nor does UAW cite any authority for its 

position, (UAW Mot. at 12)), that the parties must have identical roles for the 

common interest privilege to apply.  Such “an absolute congruence” of the parties’ 

positions is unnecessary.  Travelers Cas. & Sur. Co. v. Excess Ins. Co., Ltd., 197 

F.R.D. 601, 607 (S.D. Ohio 2000); see also Official Comm. of Admin. Claimants v. 

Bricker, No. 1:05cv2158, 2011 WL 1770113, at *3 (N.D. Ohio May 9, 2011) 

(“Although the interests of the UCC and the ACC differ in some respects, the 

                                                 
4 UAW argues that the “City is simply wrong” that the common interest privilege 
applies where the parties’ legal interests are substantially similar.  (UAW Mot. at 
17.)  As discussed, the State’s and EM’s relevant legal interests are identical (they 
are the same) and so it does not matter which standard the Court applies.  
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monetary pursuit of recovery for the debtor’s estate is a position common to both 

entities”).  Thus, the mere fact that the State and the EM played different roles with 

respect to the decision to file chapter 9 does not show that the common interest 

privilege does not apply to the pre-filing communications.  There was no conflict 

between the State and the EM at this juncture (City Opp. to AFSCME Mot. at 7).  

Rather, as the Court recognized in its analogy to the corporate context, the parties 

shared the same legal interest in evaluating whether a chapter 9 filing was 

warranted.  (See Sept. 19, 2013 Tr. at 79-80 (Exh. C).)       

28. In addition, the State and the EM’s legal interest in ensuring 

that the EM exercises his authority effectively to rectify the City’s financial 

emergency is not “too broad,” nor is it shared by “[a]ll parties.”  (UAW Mot. at 

18.)  The objectors—unlike the State—had no oversight power over the EM’s 

restructuring efforts prior to the chapter 9 filing nor did they have any power to 

authorize (or reject) the EM’s request to file chapter 9 proceedings.  Their legal 

interests were distinct. 

29. Accordingly, the Court’s September 19 Order concluding that 

the common interest privilege applies to communications with the State, the EM, 

and their counsel does not suffer from a “palpable defect,” and reconsideration 

should be denied.  E.D. Mich. Local Bankr. R. 9024-1(a)(3). 
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WHEREFORE, the City respectfully requests that this Court deny the 

UAW’s motion to compel and for reconsideration and the Systems’ motion to 

compel.  
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Dated: October 22, 2013 
  

Respectfully submitted, 

  
/s/  Bruce Bennett                                  
Bruce Bennett (CA 105430) 
JONES DAY   
555 South Flower Street 
Fiftieth Floor 
Los Angeles, California  90071 
Telephone:  (213) 243-2382 
Facsimile:  (213) 243-2539 
bbennett@jonesday.com 
 

 Geoffrey Irwin (DC 465754) 
JONES DAY 
Jones Day 
51 Louisiana Avenue NW 
Washington, D.C. 20001 
Telephone:  202-879-3939 
Facsimile:   202-626-1700 
gsirwin@jonesday.com 
 
David G. Heiman (OH 0038271) 
Heather Lennox (OH 0059649) 
JONES DAY 
North Point 
901 Lakeside Avenue 
Cleveland, Ohio  44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212 
dgheiman@jonesday.com 
hlennox@jonesday.com 
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 Jonathan S. Green (MI P33140) 
Stephen S. LaPlante (MI P48063) 
MILLER, CANFIELD, PADDOCK AND 
    STONE, P.L.C. 
150 West Jefferson 
Suite 2500 
Detroit, Michigan  48226 
Telephone:  (313) 963-6420 
Facsimile:  (313) 496-7500 
green@millercanfield.com 
laplante@millercanfield.com 
 

 ATTORNEYS FOR THE DEBTOR 
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This landmark agreement was jointly developed by my admin-
istration, members of the Detroit City Council and the State of 
Michigan.

Of critical importance to Detroiters, this agreement preserves 
City Charter, Executive and Legislative powers. It also provides 
necessary financial mechanisms  to execute  a process  that will 
ensure the City’s fiscal stability  over time.

We believe this Financial Stability Agreement puts us on track 
to restructure our City financially and reestablish an economic 
infrastructure to make sure Detroit never faces these financial 
conditions again. 

— Dave Bing, Mayor

between

the State of Michigan  
and the City of Detroit

Financial Stability 
Agreement

Financial Stability 
Agreement

13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 26 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 27 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 28 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 29 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 30 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 31 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 32 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 33 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 34 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 35 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 36 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 37 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 38 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 39 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 40 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 41 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 42 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 43 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 44 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 45 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 46 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 47 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 48 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 49 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 50 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 51 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 52 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 53 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 54 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 55 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 56 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 57 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 58 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 59 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 60 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 61 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 62 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 63 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 64 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 65 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 66 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 67 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 68 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 69 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 70 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 71 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 72 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 73 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 74 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 75 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 76 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 77 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 78 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 79 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 80 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 81 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 82 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 83 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 84 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 85 of 93



13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 86 of 93



 
 
 

EXHIBIT C 

13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 87 of 93



UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

IN RE:  CITY OF DETROIT,      .   Docket No. 13-53846
   MICHIGAN, .

     .   Detroit, Michigan
                     .   September 19, 2013

Debtor.        .   3:00 p.m.
. . . . . . . . . . . . . . . .

HEARING RE. MOTION BY OFFICIAL COMMITTEE OF RETIREES TO
STAY DEADLINES AND THE HEARINGS CONCERNING A DETERMINATION
OF ELIGIBILITY PENDING DECISION ON MOTION TO WITHDRAW THE

REFERENCE; MICHIGAN COUNCIL 25 OF THE AMERICAN FEDERATION OF
STATE, COUNTY AND MUNICIPAL EMPLOYEES, AFL-CIO, AND

SUB-CHAPTER 98, CITY OF DETROIT RETIREES' MOTION TO COMPEL
TESTIMONY OF KEVYN ORR AND ALL OTHER CITY AND STATE WITNESSES
REGARDING CITY-STATE COMMUNICATIONS PRIOR TO JULY 17, 2013

BEFORE THE HONORABLE STEVEN W. RHODES
UNITED STATES BANKRUPTCY COURT JUDGE

APPEARANCES:

For the Debtor: Jones Day
By:  BRUCE BENNETT
555 South Flower Street, Fiftieth Floor
Los Angeles, CA  90071-2452
(213) 243-2382

For the State of Dickinson Wright, PLLC
Michigan: By:  STEVEN G. HOWELL

500 Woodward Avenue, Suite 4000
Detroit, MI  48226-3425
(313) 223-3033

For Official Dentons
Committee of By:  CLAUDE D. MONTGOMERY
Retirees: 620 Fifth Avenue

New York, NY  10020
(212) 632-8390

For AFSCME, Lowenstein Sandler, LLP
AFL-CIO, and Sub- By:  SHARON L. LEVINE
Chapter 98, City 65 Livingston Avenue
of Detroit Roseland, NJ  07068
Retirees: (973) 597-2374
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APPEARANCES (continued):

For UAW: Cohen, Weiss & Simon, LLP
By:  THOMAS N. CIANTRA
330 W. 42nd Street
New York, NY  10036-6979
(212) 356-0228

For General and Clark Hill
Police and Fire By:  JENNIFER K. GREEN
Retirement Systems: 500 Woodward Avenue, Suite 3500

Detroit, MI  48226
(313) 965-8300

Court Recorder: Letrice Calloway
United States Bankruptcy Court
211 West Fort Street
21st Floor
Detroit, MI  48226-3211
(313) 234-0068

Transcribed By: Lois Garrett
1290 West Barnes Road
Leslie, MI  49251
(517) 676-5092

Proceedings recorded by electronic sound recording,
transcript produced by transcription service.
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THE COURT:  All right.1

MS. GREEN:  Thank you, your Honor.2

THE COURT:  All right.  I'm going to take this under3

advisement and come back into court at 5:15 with a decision.4

THE CLERK:  All rise.  Court is in recess.5

(Recess at 4:54 p.m., until 5:31 p.m.)6

THE CLERK:  Court is in session.  Please be seated.7

THE COURT:  The record should reflect that counsel8

are present.  The Court concludes that the common interest9

doctrine does apply in these circumstances.  The Court so10

concludes based on this analogous hypothetical.  As we all11

know, when a corporation files bankruptcy, its board of12

directors must give its consent, must authorize the filing. 13

Ordinarily, of course, the corporation itself would have its14

own counsel giving it advice on whether to file bankruptcy,15

what the ramifications would be, what possible reasons there16

might be not to file bankruptcy, et cetera, et cetera. 17

Ordinarily the board of directors would not have its own18

separate counsel in that process.  It would rely on corporate19

counsel, but it could.  A board of directors could hire20

special counsel to advise it on whether to authorize the21

filing or not.  Assume for a moment it did, and then the22

board or members of the board, its lawyer, the corporation's23

lawyer and corporate management all met together.  It seems24

clear enough to this Court that the common interest doctrine25

13-53846-swr    Doc 1320    Filed 10/22/13    Entered 10/22/13 17:27:54    Page 90 of 93



80

would shield those conversations even though technically the1

corporate attorney does not represent the board and the2

board's attorney does not represent the corporation.  The3

Court cannot identify any way to distinguish that case from4

our case.5

Now, having come to that conclusion, that does not6

mean that every question that Ms. Levine or others want to7

ask of Mr. Orr in this case is protected by the attorney-8

client privilege, and here it becomes hard for -- really9

impossible for the Court to rule specifically.  I can give10

you some general guidance, and I'm willing to do that, but11

the application of the attorney-client privilege can only be12

adjudged on a question-by-question basis.13

Here's the general guidance I'm willing to give to14

you, for what it's worth, and then an offer.  If the15

conversations among the governor, the governor's lawyers,16

Mr. Orr, and/or Mr. Orr's lawyers were for the purpose of17

seeking legal advice from the lawyers about the bankruptcy,18

then it's protected.  If the conversations were, for example,19

between Mr. Orr and Mr. Snyder for other purposes, for20

example, to discuss the political ramifications of the21

bankruptcy or for other purposes I'm too naive to fathom,22

then it would, it seems to the Court, not be protected by the23

attorney-client privilege.  And I don't know what more to24

tell you at this point except to make to you the offer I25
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think I made to you before, which is when you're sitting in a1

deposition and you come to a disagreement about whether the2

privilege applies to a specific question, you can get me on3

the phone, and I will resolve it on the spot if I at all can,4

but I make that offer with the caveat that the guidance that5

I just gave you is probably the guidance I'm going to follow,6

and you can figure it out as well as I can, so I don't know7

what more to say except that sort of technically the motion8

to compel that's before the Court is granted in part and9

denied in part.  I will allow a further opportunity with the10

guidance that I've given you for Mr. Orr's deposition.  I'm11

sure you'll be able to find a mutually convenient time for12

that.13

Is there anything else I can help you with here14

today?15

MS. LEVINE:  Thank you, your Honor.16

THE COURT:  All right.  We'll be in recess then.17

THE CLERK:  All rise.  Court is adjourned.18

(Proceedings concluded at 5:36 p.m.)19
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INDEX

WITNESSES:

None

EXHIBITS:

None

I certify that the foregoing is a correct transcript
from the sound recording of the proceedings in the above-
entitled matter.

/s/ Lois Garrett    September 26, 2013
                                                             
Lois Garrett
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