
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 
––––––––––––––––––––––––––––––––––––––––– X  

 
Chapter 9 
 
Case No. 13-53846 (SWR) 
 
Hon. Steven W. Rhodes 

 
In re: 
 
CITY OF DETROIT, MICHIGAN, 
 

Debtor. 

: 
: 
: 
: 
: 
: 
: 

––––––––––––––––––––––––––––––––––––––––– X 
 

AD HOC COPS HOLDERS’ REPLY TO THE STATEMENT OF  
MERRILL LYNCH CAPITAL SERVICES, INC. AND UBS AG  

IN SUPPORT OF DEBTOR’S MOTION TO ASSUME  

 
FORBEARANCE AND OPTIONAL TERMINATION AGREEMENT  

 
BACKGROUND 

1. The “Ad Hoc COPs Holders”1 hold $375 million of Certificates of 

Participation (the “COPs”) payable out of “Service Contracts”2 between the City and certain 

Service Corporations in accordance with a “Contract Administration Agreement

2. The COPs are insured by two monoline insurance companies: Syncora 

Guaranty Inc. (“

”.   

Syncora”) and Financial Guaranty Insurance Co. (“FGIC

3. The Swap Counterparties’ swap termination claims are also payable out of 

the Service Contracts and are allegedly secured by a “

”). 

Collateral Agreement

                                                 
1 The Ad Hoc COPs Holders consist of Dexia Crédit Local, Dexia Holdings, Inc., and Nord/LB Covered Finance 
Bank, S.A.  Their holdings are set forth in Exhibit 1 to the First Verified Statement Pursuant to Rule 2019 filed on 
August 16, 2013 [Dkt. No. 359]. 

”.   

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion to Assume 
the Forbearance Agreement [Dkt. No. 157]. 
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4. The City seeks to compromise the swap termination claims under a 

Forbearance and Optional Termination Agreement (“FOTA

5. The City also seeks court approval of debtor-in-possession financing (the 

“

”).  The Ad Hoc COPs Holders 

initially filed a limited objection to the City’s motion to approve the FOTA, seeking an order 

which preserved rights we or our trustee (as non-debtor parties) may have against the Swap 

Counterparties (as non-debtor parties) under relevant agreements.  [Dkt. No. 362]. 

DIP

6. On December 10, the Swap Counterparties filed their Statement in 

Support of the FOTA (the “

”).  On November 27, 2013, Syncora objected to the DIP in part because the DIP would be 

used to fund swap termination claims under the FOTA in violation of a payment “waterfall” in 

Section 8.03 of the Service Contracts.  [Dkt. No. 1870].   

Statement

7. The issue raised by Syncora on November 27 and debated by the Swap 

Counterparties on December 10 compelled the Ad Hoc COPs Holders to file this Reply. 

”) and argued that Section 8.03 of the Service Contract did 

not apply after an event of default, when (they argued) Section 4.8.2 of the Contract 

Administration Agreement applies to permit payment of swap termination claims. [Dkt. No. 

2033].   

8. This issue would require extensive briefing.  For example, the Swap 

Counterparties argue that Section 8.03 does not apply either because Section 4.8.2 applies to 

preempt the waterfall or because payment of an amount based on a swap termination is not, in 
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fact, a payment under the waterfall.  We submit that this Court need not and should not decide 

this or other issues between non-debtor parties under a very complicated set of agreements.3

9. If the Swap Counterparties receive payments or “realize upon security” in 

violation of the Section 8.03 waterfall, the Swap Counterparties must turn over the payments for 

distribution in compliance with the waterfall.  See Section 9.1 of the Contract Administration 

Agreement, attached as 

  

Exhibit A

10. Syncora argues that Section 8.03’s waterfall applies and bars the City from 

implementing the FOTA.  This is similar to a request for an injunction – indeed, if the City 

sought to implement the FOTA outside of bankruptcy, Syncora could stop implementation only 

by obtaining an injunction.  The Court need not rule on Syncora’s argument because Syncora has 

an adequate remedy at law:  It can sue the Swap Counterparties outside of bankruptcy court to 

recover out-of-waterfall payments under Section 9.1 of the Contract Administration Agreement.   

. 

11. Indeed, the same analysis applies to most of the objections by Syncora and 

FGIC.  Each asserts that the FOTA violates its agreements with the Swap Counterparties.  If they 

are right, they can sue the Swap Counterparties for damages.  The asserted violations do not 

justify the equivalent of an injunction. 

12. Therefore, the Ad Hoc COPs Holders submit that the Court should 

approve the FOTA and the DIP without deciding or prejudicing the rights of non-debtor parties 

                                                 
3 The Ad Hoc COPs Holders also respectfully submit that the bankruptcy court would lack jurisdiction to adjudicate 
contract claims between non-debtor third parties (including claims the holders may have themselves or through their 
trustee against the Swap Counterparties) under Stern v. Marshall, 564 U.S. __, 131 S. Ct. 2594 (2011) and Northern 
Pipeline Construction Co. v. Marathon Pipe Line Company, 458 U.S. 50 (1982). 
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against each other, consistent with the Court’s previous statements.4  The Court should simply 

enter the order proposed by the Ad Hoc COPs Holders in their initial Limited Objection and 

attached hereto as Exhibit B

 

.  

 
Dated:  Detroit, Michigan 

December 13, 2013 
 
By:/S/Deborah L. Fish 
      ALLARD & FISH, P.C. 

2600 Buhl Building 
535 Griswold 
Detroit, MI 48226 
Telephone: (313) 961-6141 
Facsimile: (313) 961-6142 
P36580 
 
KRAMER LEVIN NAFTALIS  

& FRANKEL LLP 
Thomas Moers Mayer 
1177 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 715-9100 
Facsimile:  (212) 715-8000 

 
Counsel to the Ad Hoc COPs Holders 

z:\13\079\plds\reply in support.doc 

                                                 
4 At a status conference on the FOTA, Syncora’s counsel expressed concern that the Debtor’s Proposed Order  
“would entail the Court making judicial findings, judicial declarations that could foreclose the rights of third parties . 
. . .”  Hr’g Tr. at 124:12-14 (Aug. 2, 2013) (attached to Dkt. No. 362 as Exhibit 6-B).  The Court responded: “If 
that's your concern, I will assure you at the outset that my decision will be nothing more than to approve the decision 
of the city to assume this contract and enter into the settlement or disapprove of it.” Id. at 124:15-18. 
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