
 

 

IN THE UNITED STATES BANKRUPTCY COURT  
EASTERN DISTRICT OF MICHIGAN 

 

In re ) Chapter 9 
 )  
CITY OF DETROIT, MICHIGAN ) Case No. 13-53846 
 )  
   Debtor. ) Hon. Steven W. Rhodes 

APPELLANT’S DESIGNATION OF THE CONTENTS  
OF THE RECORD AND STATEMENT OF ISSUES ON APPEAL 

Pursuant to Rule 8006 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), appellants Syncora Guarantee Inc. and Syncora Capital 

Assurance Inc. (together, “Syncora”) file this designation of the contents of the 

record and statement of issues regarding Syncora’s December 20, 2013, notice of 

appeal [Doc. No. 2273], filed pursuant to Bankruptcy Rule 8001 and 28 U.S.C. § 

158(a), from the Order Approving the Public Lighting Authority Transaction 

[Doc. No. 1955], entered December 6, 2013 (the “Order”). 

I. DESIGNATION OF THE CONTENTS OF THE RECORD ON 
APPEAL 

A. Docket Entries from Case No. 13-53846 

Item # Date Docket Number Document Title 

1 10/23/13 1341 Debtor’s Motion for Entry of an Order 
(I) Authorizing the Debtor to Enter Into 
and Perform Under Certain Transaction 
Documents with the Public Lighting 
Authority and (II) Granting Other 
Related Relief 
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  2 

Item # Date Docket Number Document Title 

Note:  Including all exhibits thereto 

2 11/6/13 1557 Limited Objection of Syncora Guarantee 
Inc. and Syncora Capital Assurance Inc. 
to Debtor’s Motion for Entry of an Order 
Authorizing the Public Lighting 
Authority Transaction 

Note:  Including all exhibits thereto 

3 11/7/13 1574 Joinder of Ambac Assurance 
Corporation in the Limited Objection of 
Syncora Guarantee Inc. and Syncora 
Capital Assurance Inc. to Debtor’s 
Motion for Entry of an Order 
Authorizing the Public Lighting 
Authority Transaction 

4 11/8/13 1603 Joinder of the Michigan Council 25 of 
the American Federation of State, 
County & Municipal Employees, AFL-
CIO and Sub-Chapter 98, City of Detroit 
Retirees to the Limited Objection of 
Syncora Guarantee Inc. and Syncora 
Capital Assurance Inc. to the Debtor’s 
Motion for Entry of an Order 
Authorizing the Public Lighting 
Authority Transaction 

5 11/8/13 1615 Joinder of FMS Wertmanagement AöR 
to the Limited Objection of Syncora 
Guarantee Inc. and Syncora Capital 
Assurance Inc. to Debtor’s Motion for 
Entry of an Order Authorizing the Public 
Lighting Authority Transaction 
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Item # Date Docket Number Document Title 

6 11/11/13 1636 Joinder of Hypothekenbank Frankfurt 
AG, Hypothekenbank Frankfurt 
International S.A., and Erste Europaische 
Pfandbrief-Und Kommunalkreditbank 
Aktiengesellschaft in Luxemburg S.A. in 
the Limited Objection of Syncora 
Guarantee Inc. and Syncora Capital 
Assurance, Inc. to Debtor’s Motion for 
Entry of an Order Authorizing the Public 
Lighting Authority Transaction 

7 11/11/13 1638 Motion of the Objectors for (I) 
Clarification Regarding the Purpose of 
the Hearing for Debtor’s Motion for 
Entry of an Order Authorizing the 
Debtor to Enter into and Perform Under 
Certain Transaction Documents With the 
Public Lighting Authority and Granting 
Other Related Relief and (II) Leave to 
Conduct Limited Discovery  

Note:  Including all exhibits thereto 

8 11/11/13 1639 Ex Parte Motion for Shortened Notice 
and Expedited Hearing on the Motion of 
the Objectors for (I) Clarification 
Regarding the Purpose of the Hearing for 
Debtor’s Motion for Entry of an Order 
Authorizing the Debtor to Enter Into and 
Perform Under Certain Transaction 
Documents With the Public Lighting 
Authority and Granting Other Related 
Relief and (II) Leave to Conduct Limited 
Discovery  

Note:  Including all exhibits thereto 

9 11/12/13 1661 Order Denying Motion for Clarification 
and Motion to Expedite Hearing  
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Item # Date Docket Number Document Title 

10 11/30/13 1877 Transcript regarding Hearing Held 
11/27/13 RE: Debtor’s Motion for Entry 
of an Order (I) Authorizing the Debtor to 
Enter Into and Perform Under Certain 
Transaction Documents with the Public 
Lighting Authority and (II) Granting 
Other Related Relief (Docket #1341) 

11 12/2/13 1884 Transcript Order Form of Hearing 
November 27, 2013, Filed by Interested 
Parties Syncora Capital Assurance, Inc., 
Syncora Guarantee Inc.   

12 12/4/13 1939 Supplement to Joinder of the Official 
Committee of Retirees to the Limited 
Objection of Syncora Guarantee Inc. and 
Syncora Capital Assurance Inc. to 
Debtor’s Motion for Entry of an Order 
Authorizing the Public Lighting 
Authority Transaction 
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II. DESIGNATION OF ISSUES ON APPEAL 

a) Whether the order approving the Public Lighting Authority 
transaction should be reversed or otherwise vacated and 
remanded because the bankruptcy court failed to make the 
findings of fact required by Federal Rule of Civil Procedure 52. 

b) Whether the bankruptcy court erred by finding that the Public 
Lighting Authority transaction satisfied the requirements of 
section 364(c) of the Bankruptcy Code. 

c) Whether the bankruptcy court erred by finding that the Public 
Lighting Authority transaction represented an extension of credit 
in “good faith” within the meaning of section 364(e) of the 
Bankruptcy Code.   

d) Whether the bankruptcy court erred by denying appellant’s 
request to conduct discovery regarding the Public Lighting 
Authority transaction.   
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Dated:  January 3, 2014 /s/ Stephen C. Hackney    
James H.M. Sprayregen, P.C. 
Ryan Blaine Bennett 
Stephen C. Hackney 
KIRKLAND & ELLIS LLP 
300 North LaSalle 
Chicago, Illinois  60654 
Telephone:  (312) 862-2000 
Facsimile:  (312) 862-2200 
 
  and 
 
Stephen M. Gross 
David A. Agay 
Joshua Gadharf 
MCDONALD HOPKINS PLC 
39533 Woodward Avenue 
Bloomfield Hills, MI  48304 
Telephone:  (248) 646-5070 
Facsimile:  (248) 646-5075 
 
Attorneys for Syncora Guarantee Inc. 
and Syncora Capital Assurance Inc. 
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MEDIA, TranscriptREQ, NOCLOSE, APPEAL, DirApl

U.S. Bankruptcy Court
Eastern District of Michigan (Detroit)
Bankruptcy Petition #: 13−53846−swr

Assigned to: Judge Steven W. Rhodes
Chapter 9
Voluntary
No asset

Date filed:  07/18/2013

Debtor In Possession
City of Detroit, Michigan
2 Woodward Avenue
Suite 1126
Detroit, MI 48226
WAYNE−MI
Tax ID / EIN: 38−6004606

represented byBruce Bennett
555 S. Flower Street
50th Floor
Los Angeles, CA 90071
(213) 489−3939
Email: bbennett@jonesday.com

Judy B. Calton
Honigman Miller Schwartz &Cohn LLP
2290 First National Building
Detroit, MI 48226
(313) 465−7344
Fax : (313) 465−7345
Email: jcalton@honigman.com

Eric D. Carlson
150 West Jefferson
Suite 2500
Detroit, MI 48226
313−496−7567
Email: carlson@millercanfield.com

Timothy A. Fusco
150 West Jefferson
Suite 2500
Detroit, MI 48226−4415
(313) 496−8435
Email: fusco@millercanfield.com

Jonathan S. Green
150 W. Jefferson
Ste. 2500
Detroit, MI 48226
(313) 963−6420
Email: green@millercanfield.com

David Gilbert Heiman
901 Lakeside Avenue
Cleveland, OH 44114
(216) 586−7175
Email: dgheiman@jonesday.com

Robert S. Hertzberg
4000 Town Center
Suite 1800
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Southfield, MI 48075−1505
248−359−7300
Fax : 248−359−7700
Email: hertzbergr@pepperlaw.com

Deborah Kovsky−Apap
Pepper Hamilton LLP
4000 Town Center
Suite 1800
Southfield, MI 48075
(248) 359−7300
Fax : (248) 359−7700
Email: kovskyd@pepperlaw.com

Kay Standridge Kress
4000 Town Center
Southfield, MI 48075−1505
(248) 359−7300
Fax : (248) 359−7700
Email: kressk@pepperlaw.com

Stephen S. LaPlante
150 W. Jefferson Ave.
Suite 2500
Detroit, MI 48226
(313) 496−8478
Email: laplante@millercanfield.com

Heather Lennox
222 East 41st Street
New York, NY 10017
212−326−3939
Email: hlennox@jonesday.com

Marc N. Swanson
Miller Canfield Paddock and Stone, P.L.C
150 W. Jefferson
Suite 2500
Detroit, MI 48226
(313) 496−7591
Email: swansonm@millercanfield.com

U.S. Trustee
Daniel M. McDermott

represented bySean M. Cowley (UST)
United States Trustee
211 West Fort Street
Suite 700
Detroit, MI 48226
(313) 226−3432
Email: Sean.cowley@usdoj.gov

Richard A. Roble (UST)
United States Trustee
211 West Fort Street
Suite 700
Detroit, MI 48226
(313) 226−6769
Email: Richard.A.Roble@usdoj.gov

Retiree Committee
Official Committee of Retirees

represented bySam J. Alberts
1301 K Street, NW
Suite 600, East Tower
Washington, DC 20005−3364
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(202) 408−7004
Email: sam.alberts@dentons.com

Paula A. Hall
401 S. Old Woodward Ave.
Suite 400
Birmingham, MI 48009
(248) 971−1800
Email: hall@bwst−law.com

Claude D. Montgomery
620 Fifth Avenue
New York, NY 10020
(212) 632−8390
Email: claude.montgomery@dentons.com,docketny@dentons.com

Carole Neville
1221 Avenue of the Americas
25th Floor
New York, NY 10020
(212) 768−6889
Email: carole.neville@dentons.com

Matthew Wilkins
401 S. Old Woodward Ave.
Suite 400
Birmingham, MI 48009
(248) 971−1800
Email: wilkins@bwst−law.com

Filing Date # Docket Text

10/23/2013

1341 Motion / Debtor's Motion for Entry of an Order (I) Authorizing the
Debtor to Enter into and Perform under Certain Transaction
Documents with the Public Lighting Authority and (II) Granting
Other Related Relief Filed by Debtor In Possession City of Detroit,
Michigan (Attachments: # 1 Summary of Attachments # 2 Exhibit
1 − Proposed Order # 3 Exhibit 2 − Form of Notice # 4 Exhibit 4 −
Certificate of Service # 5 Exhibit 6.1 (CFAgreement).Part 1 # 6
Exhibit 6.1 − (CFAgreement).Part 2 # 7 Exhibit 6.1 −
(CFAgreement).Part 3 # 8 Exhibit 6.1 − (CFAgreement).Part 4 # 9
Exhibit 6.2 − (OMAgreement) # 10 Exhibit 6.3 − (Trust
Agreement) # 11 Exhibit 6.4 − (Emergency Manager Order))
(Heiman, David) (Entered: 10/23/2013)

11/06/2013

1557 Objection to (related document(s): 1341 Motion / Debtor's Motion
for Entry of an Order (I) Authorizing the Debtor to Enter into and
Perform under Certain Transaction Documents with the Public
Lighting Authority and (II) Granting Other Related Relief) Limited
Objection of Syncora Guarantee Inc. and Syncora Capital
Assurance Inc. to Debtor's Motion for Entry of an Order
Authorizing the Public Lighting Authority Transaction Filed by
Interested Parties Syncora Capital Assurance Inc., Syncora
Guarantee Inc. (Attachments: # 1 Exhibit 1 − Presentation to the
City of Detroit) (Bennett, Ryan) (Entered: 11/06/2013)

11/07/2013 1574 Response to (related document(s): 1341 Motion / Debtor's Motion
for Entry of an Order (I) Authorizing the Debtor to Enter into and
Perform under Certain Transaction Documents with the Public
Lighting Authority and (II) Granting Other Related Relief) (Joinder
in the Limited Objection of Syncora Guarantee Inc. and Syncora
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Capital Assurance Inc. to Debtors Motion for Entry of an Order
Authorizing the Public Lighting Authority Transaction) Filed by
Interested Party Ambac Assurance Corporation (Cohen, Carol)
(Entered: 11/07/2013)

11/08/2013

1603 Concurrence / Joinder of the Michigan Council 25 of the American
Federation of State, County &Municipal Employees, AFL−CIO
and Sub−Chapter 98, City of Detroit Retirees to the Limited
Objection of Syncora Guarantee Inc. and Syncora Capital
Assurance Inc. to the Debtors Motion for Entry of an Order
Authorizing the Public Lighting Authority Transaction Filed by
Creditor Michigan Council 25 Of The American Federation of
State, County &Municipal Employees, AFL−CIO and
Sub−Chapter 98, City of Detroit Retirees (RE: related
document(s)1341 Motion / Debtor's Motion for Entry of an Order
(I) Authorizing the Debtor to Enter into and Perform under Certain
Transaction Documents with the Public Lighting Authority and (II)
Granting Other Related Relief, 1557 Objection). (Levine, Sharon)
(Entered: 11/08/2013)

11/08/2013

1615 Concurrence / Joinder of FMS Wertmanagement to the Limited
Objection of Syncora Guarantee Inc. and Syncora Capital
Assurance Inc. to Debtor's Motion for Entry of an Order
Authorizing the Public Lighting Authority Transaction Filed by
Creditor FMS Wertmanagement. (Newbury, Karen) (Entered:
11/08/2013)

11/11/2013

1636 Concurrence Joinder in Limited Objection of Syncora Guarantee
Inc. and Syncora Capital Assurance Inc. to Debtor's Motion for
Entry of an Order Authorizing the Public Lighting Authority
Transaction Filed by Creditors Erste Europaische Pfandbrief− und
Kommunalkreditbank Aktiengesellschaft in Luxemburg S.A.,
Hypothekenbank Frankfurt AG, Hypothekenbank Frankfurt
International S.A. (RE: related document(s)1557 Objection).
(Summers, Matthew) (Entered: 11/11/2013)

11/11/2013

1638 Motion Motion of the Objectors for (I) Clarification Regarding the
Purpose of the Hearing for Debtor's Motion for Entry of an Order
Authorizing the Debtor to Enter into and Perform Under Certain
Transaction Documents with the Public Lighting Authority and
Granting Other Related Relief and (II) Leave to Conduct Limited
Discovery Filed by Interested Parties Syncora Capital Assurance
Inc., Syncora Guarantee Inc. (Attachments: # 1 Index − Summary
of Attachments # 2 Exhibit 1 − Proposed Form of Order # 3 Exhibit
2 − Notice of Motion and Opportunity to Object # 4 Exhibit 3 −
None [Brief Not Required] # 5 Exhibit 4 − None [Separate
Certificate of Service to be Filed] # 6 Exhibit 5 − Affidavits [Not
Applicable] # 7 Exhibit 6 − Documentary Exhibits [Not
Applicable]) (Hackney, Stephen) (Entered: 11/11/2013)

11/11/2013 1639 Motion to Expedite Hearing (related documents 1638 Generic
Motion) Ex Parte Motion for Shortened Notice and Expedited
Hearing on the Motion of the Objectors for (I) Clarification
Regarding the Purpose of the Hearing for Debtor's Motion for
Entry of an Order Authorizing the Debtor to Enter into and
Perform Under Certain Transaction Documents with the Public
Lighting Authority and Granting Other Related Relief and (II)
Leave to Conduct Limited Discovery Filed by Interested Parties
Syncora Capital Assurance Inc., Syncora Guarantee Inc.
(Attachments: # 1 Exhibit 1 − Proposed Order) (Hackney, Stephen)
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(Entered: 11/11/2013)

11/12/2013
1661 Order Denying Motion for Clarification and Motion to Expedite

Hearing (Related Doc # 1638). (jjm) (Entered: 11/12/2013)

11/30/2013

1877 Transcript regarding Hearing Held 11/27/13 RE: Debtor's Motion
for Entry of an Order (I) Authorizing the Debtor to Enter Into and
Perform Under Certain Transaction Documents with the Public
Lighting Authority and (II) Granting Other Related Relief (Docket
#1341). THIS TRANSCRIPT WILL BE MADE
ELECTRONICALLY AVAILABLE TO THE GENERAL
PUBLIC 91 DAYS AFTER THE DATE OF FILING,
TRANSCRIPT RELEASE DATE IS 03/3/2014. Until that time,
the transcript may be viewed at the Clerk's Office by parties who
do not receive electronic notice and participated in the proceeding.
A copy of the transcript may be purchased from the official court
transcriber Lois Garrett at 517.676.5092. (RE: related document(s)
1837 Transcript Request, 1841 Transcript Request, 1843 Transcript
Request, 1848 Transcript Request). Redaction Request Due By
12/23/2013. Redacted Transcript Submission Due By 12/30/2013.
Transcript access will be restricted through 03/3/2014. (Garrett,
Lois) (Entered: 11/30/2013)

12/02/2013

1884 Transcript Order Form of Hearing November 27, 2013, Filed by
Interested Parties Syncora Capital Assurance Inc., Syncora
Guarantee Inc.. (Bennett, Ryan) (Entered: 12/02/2013)

12/04/2013

1939 Supplemental Objection / To Joinder of The Official Committee of
Retirees To The Limited Objection Of Syncora Guarantee Inc. and
Syncora Capital Assurance In. To Debtor's Motion For Entry Of
An Order Authorizing The Public Lighting Authority Transaction
Filed by Retiree Committee Official Committee of Retirees (RE:
related document(s)1341 Motion / Debtor's Motion for Entry of an
Order (I) Authorizing the Debtor to Enter into and Perform under
Certain Transaction Documents with the Public Lighting Authority
and (II) Granting Other Related Relief, 1557 Objection, 1713
Concurrence). (Montgomery, Claude) (Entered: 12/04/2013)
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

-----------------------------------------------------
 
In re 
 
CITY OF DETROIT, MICHIGAN,  
  
    Debtor. 
 
 
-----------------------------------------------------

x
:
:
:
:
:
:
:
:
x

 
 
Chapter 9 
 
Case No. 13- 53846  
 
Hon. Steven W. Rhodes 
 
 

DEBTOR'S MOTION FOR ENTRY OF AN ORDER (I) AUTHORIZING 
THE DEBTOR TO ENTER INTO AND PERFORM UNDER CERTAIN  

TRANSACTION DOCUMENTS WITH THE PUBLIC LIGHTING  
AUTHORITY AND (II) GRANTING OTHER RELATED RELIEF 

The City of Detroit, Michigan (the "Debtor" or the "City"), as the 

debtor in the above-captioned case, submits this motion (the "Motion") for entry of 

an order:  (i) authorizing, pursuant to sections 105(a), 362, 364, 904(2) and 922 of 

title 11 of the United States Code (the "Bankruptcy Code"), the City to enter into 

and perform under (a) the Interlocal Agreement for the Construction and Financing 

of a Public Lighting System (the "C&F Agreement") by and between the City and 

the Public Lighting Authority (the "PLA"), (b) the Interlocal Agreement for the 

Operation, Maintenance and Management of a Public Lighting System by and 

between the City and the PLA (the "O&M Agreement" and, together with the C&F 

Agreement, the "Interlocal Agreements") and (c) the Amended and Restated Trust 
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Agreement (the "Trust Agreement" and, together with the Interlocal Agreements, 

the "PLA Transaction Documents") by and among the City, the PLA, the Michigan 

Finance Authority (the "MFA") and Wilmington Trust, National Association (the 

"Trustee"), each in substantially the form attached hereto as Exhibits 6.1, 6.2 and 

6.3, respectively; (ii) authorizing and approving a financing transaction for the 

benefit of the Debtor and the granting of a pledge and lien in, and the irrevocable 

transfer of, specified revenues of the Debtor under section 364(c)(2) of the 

Bankruptcy Code; and (iii) granting other related relief.1   

The relief requested above is necessary for the City to facilitate the 

adequate financing of the PLA.  The PLA is an integral component to the City's 

restructuring and future, as, upon consummation of the transactions contemplated 

under the PLA Transaction Documents (collectively, the "PLA Transaction"), the 

PLA will commence the improvement of the City's public lighting system and will 

assume operational control of the portions of the public lighting system the PLA 

improves.  The City's public lighting system currently is in a state of disarray, and 

the PLA Transaction is the City's best viable option to fix its public lighting system 

                                                 
1  This Motion includes certain attachments that are labeled in accordance with 

Rule 9014-1(b)(1) of the Local Rules of the Bankruptcy Court for the 
Eastern District of Michigan (the "Local Rules").  Consistent with Local 
Rule 9014-1(b), a copy of the proposed form of order granting this Motion is 
attached hereto as Exhibit 1.  A summary identifying each included 
attachment by exhibit number is appended to this Motion. 
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and provide the level of lighting services that the City's residents expect.  As such, 

the City's ability to consummate the PLA Transaction is of utmost importance.  

The City respectfully requests that the Court schedule a hearing on this 

Motion for the omnibus hearing scheduled on November 13, 2013 at 10:00 

a.m., Eastern Time.  In further support of this Motion, the City further 

respectfully represents as follows: 

General Background 

1. On July 18, 2013 (the "Petition Date"), the City filed a petition 

for relief in this Court, thereby commencing the largest chapter 9 case in history.   

2. Incorporated in 1806, Detroit is the largest city in Michigan.  

As of December 2012, the City had a population of less than 685,000 (down from a 

peak population of nearly 2 million in 1950).  Over the past several decades, the 

City has experienced significant economic challenges that have negatively 

impacted employment, business conditions and quality of life.   

3. As of June 30, 2013 — the end of the City's 2013 fiscal year — 

the City's liabilities exceeded $18 billion (including, among other things, general 

obligation and special revenue bonds, unfunded actuarially accrued pension and 

other postemployment benefit liabilities, pension obligation certificate liabilities 

and related derivative liabilities).  As of June 30, 2013, the City's accumulated 

unrestricted general fund deficit was approximately $237 million. 
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4. In February 2013, a state review team determined that a local 

government financial emergency exists in the City.  Thereafter, in March 2013, 

Kevyn D. Orr was appointed, and now serves as, emergency manager with respect 

to the City (in such capacity, the "Emergency Manager") under Public Act 436 of 

2012, the Local Financial Stability and Choice Act, MCL § 141.1541, et seq. 

("PA 436").  Under Section 18(1) of PA 436, the Emergency Manager acts 

exclusively on behalf of the City in this chapter 9 case.  MCL § 141.1558. 

The Public Lighting Authority Transaction 

5. In 2012, the State legislature enacted Public Act 392 of 2012, 

the Municipal Lighting Authority Act, as amended, MCL § 123.1261, et seq. ("Act 

392").  Act 392's primary purpose was to provide an equitable and reasonable 

method and means of financing, operating and maintaining public lighting systems 

for cities of a certain size, including the City.  To accomplish its intended purpose, 

Act 392 specifically allows for the creation of separate public lighting authorities 

to provide the City and other cities with more favorable and efficient access to the 

credit markets, thus enabling such cities to obtain the financing necessary to 

operate and maintain effective public lighting systems.   

6. In accordance with Act 392, on February 5, 2013, the City 

created the PLA, a separate municipal corporation, to manage and maintain the 

City's public lighting system.  Section 21 of Act 392 provides the PLA with 
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authority to issue bonds (the "Act 392 Bonds") and to sell those bonds to the 

MFA.2  The PLA will use the proceeds of the Act 392 Bonds to construct and 

improve the public street lighting system of the City under the C&F Agreement.  

The PLA also will bear responsibility for the operation and maintenance of the 

portion of the City's public lighting system that the PLA has constructed and 

improved in accordance with the terms of the O&M Agreement.    

7. The City will continue levying a utility tax (the "Utility Tax") 

as permitted under Public Act of 1990, the Utility Users Tax Act, MCL 

§§ 141.1151 to 141.1177 ("Act 100").  The Utility Tax generates revenue collected 

by public utilities and resale customers and.  Upon issuance of the Act 392 Bonds, 

the City will irrevocably pledge and cause the existing and future revenue 

generated from the Utility Tax (the "Pledged Revenues") to be directed to the 

Trustee under the Trust Agreement as security for, and the primary source for the 

repayment of, the Act 392 Bonds.  Under Act 100 and Act 392, the total amount of 

the Pledged Revenues to which the PLA is entitled, in any calendar year, is the 

lesser of (i) $12.5 million and (ii) the total revenues generated by the Utility Tax.   

                                                 
2  The MFA intends to issue its own bonds (the "MFA Bonds") to one or more 

third-party lenders, including Citibank N.A., and use the proceeds of the 
MFA Bonds to purchase the Act 392 Bonds.  The MFA Bonds will be 
secured by the MFA's right to payment under the Act 392 Bonds.   
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8. As required under Act 392, the City will enter into the Trust 

Agreement.  Pursuant to the Trust Agreement and the irrevocable directive of the 

Emergency Manager, the public utilities and resale customers that collect the 

Utility Tax for the City will transfer the Pledged Revenues to the Trustee directly.  

Under Act 392 and the Trust Agreement, the Trustee will hold the Pledged 

Revenues in trust (the "Trust Fund").  The Trustee will use the Pledged Revenues 

as set forth in the Trust Agreement, including for the repayment of the Act 392 

Bonds and the payment to the City of all Pledged Revenues in excess of $12.5 

million that the Trustee collects in any calendar year. 

9. Under the PLA Transaction Documents and Act 392, the City 

has no liability for, and undertakes no full faith and credit obligation in connection 

with, the Act 392 Bonds or the C&F Agreement.  However, as described above, 

under the Trust Agreement and Act 392, the City is required to direct the transfer 

of all of the City's right, title and interest in the Pledged Revenues to the Trustee 

for the payment of the Act 392 Bonds.3  It is this transaction for which the City 

seeks authorization under sections 105(a) and 364(c) and (e) of the Bankruptcy 

Code.   

                                                 
3 Despite this pledge of the entirety of the revenues generated by the Utility 

Tax, Act 392 limits the amount of the Pledged Revenues that the PLA may 
utilize in any calendar year to $12.5 million, and the Trustee must disburse 
to the City all amounts in excess of $12.5 million.   
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City Council and Emergency Loan Board Approval 

10. Pursuant to Section 12(1)(r) of PA 436, the Emergency 

Manager may, subject to Section 19 of P.A. 436, " transfer . . . the responsibilities 

of the local government."  Section 19(1) of PA 436 provides that an emergency 

manager shall, prior to transferring the responsibilities of the local government, 

submit his or her proposed action to the governing body of the local government 

for approval.  Section 19(1) of PA 436 further provides the local governing body 

with 10 days from the date of submission to approve or disapprove the action 

proposed by the emergency manager.   

11. If the governing body of the local government disapproves the 

proposed action within 10 days, Section 19(2) of PA 436 requires the governing 

body of the local government, within 7 days of its disapproval, to submit to the 

local emergency financial assistance loan board (the "Emergency Loan Board") an 

alternative proposal that "would yield substantially the same financial result as the 

action proposed by the emergency manager."  The Emergency Loan Board then 

has 30 days to review both the alternative proposal submitted by the governing 

body of the local government, as well as the proposal submitted by the emergency 

manager and approve the proposal that "best serves the interest of the public." 

12. On October 23, 2013, the Emergency Manager issued Order 

No. 18 (the "EM Order"), generally approving the PLA Transaction Documents 
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and authorizing the necessary actions contemplated thereunder.  A copy of the EM 

Order is attached hereto as Exhibit 6.4.  The EM Order serves as the submission to 

City Council of the Interlocal Agreements and directs City Council to either 

approve or disapprove the Interlocal Agreements within 10 days of such 

submission, based on the terms attached to the EM Order.4  The PLA Transaction 

Documents, along with the Emergency Order, were hand-delivered to City Council 

on October 23, 2013.   

13. To the extent approved by City Council or the Emergency Loan 

Board, the City respectfully submits that no other or further consents are required 

under applicable Michigan law, and prior to closing, the Interlocal Agreements will 

be fully authorized in that regard. 

Jurisdiction 

14. The Court has jurisdiction over this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2).  Venue for this matter is proper in this district pursuant to 28 U.S.C. 

§§ 1408 and 1409. 

Relief Requested 

15. By this Motion, the City respectfully requests the entry of an 

order (i) authorizing, pursuant to sections 105(a), 362, 364, 904(2) and 922 of the 

                                                 
4  Except for the approval contained in the EM Order, the Trust Agreement requires no 

further approval under PA 436 or other applicable law.   
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Bankruptcy Code, the City to enter into and perform under the PLA Transaction 

Documents;5 (ii) authorizing and approving a financing transaction for the benefit 

of the Debtor and the granting of a pledge and lien in, and the irrevocable transfer 

of, the Pledged Revenues under section 364(c)(2); and (iii) granting other related 

relief.   

Basis for Relief Requested 

16. The City seeks authorization to enter into and perform under 

the PLA Transaction Documents under sections 105(a), 362, 364, 904(2) and 922 

of the Bankruptcy Code.  While the City does not believe it is required to seek 

approval of, or authority to enter into and perform under, the PLA Transaction 

Documents, the initial purchasers of the MFA Bonds, which among other things 

are secured by the Act 392 Bonds and the Pledged Revenues, require such 

approval and, thus, the City elected to seek such approval solely with respect to the 

relief requested in this Motion.   

17. The City also seeks approval of the transfer of all of its right, 

title and interest in the Pledged Revenues to the Trustee under the Trust Agreement 

in support of, as security for, and as the primary source for the repayment of, the 
                                                 
5  The City respectfully requests limited relief under sections 362 and 922 of 

the Bankruptcy Code, modifying the stay solely to the extent necessary to 
allow the parties to the PLA Transaction Documents to fully perform their 
obligations and exercise any rights and remedies they may have under the 
PLA Transaction Documents. 
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Act 392 Bonds under section 364(c)(2) of the Bankruptcy Code.  Finally, the City 

seeks a determination that section 364(e) of the Bankruptcy Code applies to the 

transactions contemplated under the PLA Transaction Documents, including the 

City's pledge and grant of the lien in the Pledged Revenues.   

A. The City's Entry Into the PLA Transaction Documents is Appropriate 
Under Sections 364(c) and 105(a) of the Bankruptcy Code 

18. Section 364 of the Bankruptcy Code allows a debtor to pledge 

assets as security for postpetition credit obligations regardless of whether such 

obligations allow for recourse against a debtor. 6  In this case, the City seeks the 

authority and approval of the Court to the transfer of the Pledged Revenues, and 

grant of a lien in any residual interest in the Pledged Revenues the City may 

possess, to secure the non-recourse debt of the PLA under the Act 392 Bonds.  The 

transfer of, and the grant of a lien in any residual interest in, the Pledged Revenues 

is both collateral support for, and the source for the repayment of, the Act 392 

Bonds – support that Act 392 creates and requires, and support that is to be 

implemented under the PLA Transaction Documents for the benefit of the City, its 

citizens and others.   

                                                 
6 A "debt" means liability on a claim, §101(12), and a "claim" includes a non-

recourse claim.  Cf. Johnson v. Home State Bank, 501 U.S. 78 (1991) 
(mortgage that survived a chapter 7 discharge of the debtor's personal 
liability was a "claim" subject to inclusion in approved chapter 13 
reorganization plan). 
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19. Under sections 3.1 and 3.2 of the C&F Agreement, with the 

borrowings afforded by the Act 392 Bonds, the PLA has agreed to finance the cost 

to construct, improve, enlarge, reduce or extend the City's Public Lighting System 

for the benefit of the City.  The City has no liability to reimburse the PLA for these 

costs, nor does the City pledge its full faith and credit in connection with the Act 

392 Bonds.  However, as means of implementing the financing necessary for the 

PLA to improve the public lighting system, under Act 392, section 4.2 of the C&F 

Agreement and the EM Order, the City must (i) direct the transfer of the Pledged 

Revenues to the Trust under the Trust Agreement and (ii) pledge in trust, and grant 

a lien in any residual interest of, the City's right, title and interest in the Pledged 

Revenues.  This directive to transfer, pledge in trust, and grant a lien in, the 

Pledged Revenues allows the Pledged Revenues to secure, and serve as the primary 

source for the repayment of, the Act 392 Bonds.   

20. Despite the City's directive to transfer all of the Pledged 

Revenues to the Trustee, Act 392 limits the amount of the Pledged Revenues that 

the PLA may utilize in any calendar year to $12.5 million.  As such, in any 

calendar year, the Trustee must disburse to the City all amounts of the Pledged 

Revenues in excess of $12.5 million under the terms of the Trust Agreement.  

21. The ability of the City to consummate the transactions 

contemplated under the PLA Transaction Documents (collectively, the "PLA 
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Transaction") is one of many essential components to the City's restructuring.  In 

fact, it is well known that the City and its residents suffer from the City's inability 

to maintain the street light system.  See Declaration of Kevyn D. Orr in Support of 

City of Detroit, Michigan's Statement of Qualifications Pursuant to Section 109(c) 

of the Bankruptcy Code at ¶ 33 (Docket No. 11).  The PLA Transaction represents 

the City's best (and perhaps only) opportunity to remedy this public safety concern.   

22. The Court's approval of the PLA Transaction is necessary for 

the Debtor, the PLA, the MFA and the Trustee to consummate the PLA 

Transaction successfully.  Obtaining the Court's approval of the PLA Transaction 

is necessary to allow the MFA to successfully issue and sell the MFA Bonds.   

23. Specifically, it is essential for the purchasers of the MFA Bonds 

that the Debtor receive an order from the Court determining, upon the City's 

execution of the PLA Transaction Documents and except as otherwise set forth in 

Act 100, Act 392 and the PLA Transaction Documents (including, without 

limitation, that the Trustee disburse to the Debtor all Pledged Revenues in excess 

of $12.5 million in any calendar year) that:  (i) the Pledged Revenues will no 

longer constitute property of the City pursuant to the operation of Act 100 and Act 

392; and (ii) the City will have no further claim to, interest in, or right to control 

the Pledged Revenues, to which the PLA is statutorily entitled pursuant to Act 100 

and Act 392.   
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24. Given the importance of the PLA Transaction to the City and its 

residents, the Debtor respectfully submits that it is appropriate for the Court to 

approve the PLA Transaction under sections 105(a) and 364(c) of the Bankruptcy 

Code and consents to seek such approval.   

B. Section 364(e) Applies to the PLA Transaction 

25. Given the nature of the PLA Transaction, it is equally important 

that the Court expressly find that the PLA Transaction Documents are the result of 

good faith, arms-length negotiations among the City, the PLA, the MFA and the 

initial purchasers of the MFA Bonds to ensure all parties that the PLA Transaction 

Documents and the pledge and transfer of, and lien on, the Pledged Revenues to 

secure, and provide the primary source for the repayment of, the Act 392 Bonds, is 

in "good faith" within the meaning of section 364(e), thus allowing the purchasers 

of the MFA Bonds to rely upon the protections afforded under section 364(e) of 

the Bankruptcy Code.  

26. Section 364(e) of the Bankruptcy Code states:   

The reversal or modification on appeal of an authorization 
under this section to obtain credit or incur debt, or of a grant 
under this section of a priority or a lien, does not affect the 
validity of any debt so incurred, or any priority or lien so 
granted, to an entity that extended such credit in good faith, 
whether or not such entity knew of the pendency of the appeal, 
unless such authorization and the incurring of such debt, or the 
granting of such priority or lien, were stayed pending appeal. 
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27. As the transaction described in the PLA Transaction 

Documents and the City's pledge and transfer of the Pledged Revenues in support 

of that transaction constitutes, subject to the limitations set forth in Act 100 and 

Act 392, the granting of a lien on all of the City's right, title and interest in the 

Pledged Revenues, for the reasons set forth above, section 364(e) of the 

Bankruptcy Code applies to the City's pledge and transfer of the Pledged 

Revenues.   

28. Further, the PLA Transaction Documents are the result of good 

faith, arms-length negotiations among the City, the PLA, the MFA and the initial 

purchasers of the MFA Bonds; and the MFA Bonds are payable from, and which 

bonds are secured by the right to payment under, payments on the Act 392 Bonds 

from the Pledged Revenues.  Each of those entities is acting in "good faith" within 

the meaning of section 364(e) of the Bankruptcy Code.   

29. Finally, as a practical matter, it appears that no potential 

purchaser of the MFA Bonds will make such purchase, and thus provide the 

financing necessary to consummate the lighting transaction under the PLA 

Transaction Documents and Act 392, in the face of an appeal, without the comfort 

of an order from this Court that section 364(e) applies.  As such, without a specific 

determination that section 364(e) applies in the instant situation, the initial 
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purchasers of the MFA Bonds in this case, will only provide financing pursuant to 

a final and nonappealable order.   

30. As such, the mere filing of a notice of appeal of an order 

approving the PLA Transaction, regardless of how potentially meritorious or 

baseless such appeal may be, likely will delay unnecessarily the PLA Transaction 

for an extended period of time.  This result is precisely what section 364(e) is 

intended to avoid.  This transaction is too important to the public safety of the 

residents of Detroit and the City's overall restructuring to allow such a delay. 

Conclusion 

31. As set forth above, the authorization sought in this Motion will 

provide an immense and vital benefit to the City and its residents.  Further,  the 

City's request for the relief set forth herein represents a sound exercise of the City's 

business judgment and is in the best interest of the City, its creditors and other 

parties in interest.  Thus, the City respectfully submits that the granting of the 

Motion is appropriate under the instant circumstances.   

Reservation of Rights 

32. The City files this Motion without prejudice to or waiver of its 

rights pursuant to section 904 of the Bankruptcy Code, and nothing herein is 

intended to, shall constitute or shall be deemed to constitute the City's consent, 

pursuant to section 904 of the Bankruptcy Code, to this Court's interference with 
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(a) any of the political or governmental powers of the City, (b) any of the property 

or revenues of the City or (c) the City's use or enjoyment of any income-producing 

property. 

Notice 

33. Notice of this Motion has been given to all entities that have 

requested notice pursuant to Rule 2002 of the Federal Rules of Bankruptcy 

Procedure (or their counsel if known) and all parties to the PLA Transaction 

Documents (or their counsel if known).  In addition, a copy of the Motion was 

served on the Office of the United States Trustee.  The City submits that no other 

or further notice need be provided. 

Statement of Concurrence 

34. Local Rule 9014-1(g) provides that "in a bankruptcy case unless 

it is unduly burdensome, the motion shall affirmatively state that concurrence of 

opposing counsel in the relief sought has been requested on a specified date and 

that the concurrence was denied."  Local Rule 9014-1(g).  Given the number of 

parties and potential parties involved in this case and the lack of known opposing 

parties who would be adversely impacted by the relief requested herein, it would 

be impracticable (and, with regard to unknown parties, impossible) for the City to 

affirmatively seek the concurrence of each opposing counsel interested in the relief 

sought herein.  Accordingly, the City submits that imposing the requirements of 
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Local Rule 9014-1(g) in this matter would be "unduly burdensome" and requests 

that its requirements be waived.   

No Prior Request 

35. No prior request for the relief sought in this Motion has been 

made to this or any other Court.  

 

[The Remainder of this Page is Intentionally Blank] 
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   WHEREFORE, the City respectfully requests that this Court: (a) enter 

an order substantially in the form attached hereto as Exhibit 1 granting the relief 

sought herein; and (b) grant such other and further relief to the City as the Court 

may deem proper.  

Dated:  October 23, 2013 
  

Respectfully submitted, 

  
 /s/ David G. Heiman                                  
David G. Heiman (OH 0038271) 
Heather Lennox (OH 0059649) 
JONES DAY 
North Point 
901 Lakeside Avenue 
Cleveland, Ohio  44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212 
dgheiman@jonesday.com 
hlennox@jonesday.com 

  
Bruce Bennett (CA 105430) 
JONES DAY   
555 South Flower Street 
Fiftieth Floor 
Los Angeles, California 90071 
Telephone:  (213) 243-2382 
Facsimile:  (213) 243-2539 
bbennett@jonesday.com 
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SUMMARY OF ATTACHMENTS 

 

The following documents are attached to this Motion, labeled in accordance with 
Local Rule 9014-1(b). 

Exhibit 1 Proposed Form of Order 

Exhibit 2 Notice 

Exhibit 3 None [Brief Not Required] 

Exhibit 4 Certificate of Service 

Exhibit 5 None [No Affidavits Filed Specific to This Motion] 

Exhibit 6.1 C&F Agreement 

Exhibit 6.2 O&M Agreement 

Exhibit 6.3 Trust Agreement 

Exhibit 6.4 Emergency Manager Order 
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EXHIBIT 1 

(Form of Proposed Order)
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

In re: 

CITY OF DETROIT, 
MICHIGAN, 

Debtor, 

: 
: 
: 
: 
: 
: 

Chapter 9 

Case No.  13-53846 

Hon. Steven W. Rhodes 

ORDER (I) AUTHORIZING THE DEBTOR TO  
ENTER INTO AND PERFORM UNDER CERTAIN  

TRANSACTION DOCUMENTS WITH THE PUBLIC LIGHTING  
AUTHORITY AND (II) GRANTING OTHER RELATED RELIEF 

This matter coming before the Court on the Debtor's Motion for Entry 

of an Order (I) Authorizing the Debtor to Enter Into and Perform Under Certain 

Transaction Documents with the Public Lighting Authority and (II) Granting Other 

Related Relief (the "Motion"); whereas, in the Motion, the Debtor specifically 

requested an order (the "Order"):  (i) authorizing, pursuant to sections 105(a), 362, 

364, 904(2) and 922 of title 11 of the United States Code (the "Bankruptcy Code"), 

the City of Detroit (the "Debtor") to enter into and perform under (a) the Interlocal 

Agreement for the Construction and Financing of a Public Lighting System by and 

between the Debtor and the Public Lighting Authority (the "PLA"), (b) the 

Interlocal Agreement for the Operation, Maintenance and Management of a Public 

Lighting System, by and between the Debtor and the PLA (subsections (a) and (b) 

collectively, the "Interlocal Agreements"), and (c) the Amended and Restated Trust 
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Agreement (the "Trust Agreement") by and between the Debtor, the PLA, the 

Michigan Finance Authority (the "MFA") and Wilmington Trust, National 

Association, each substantially in the form attached as Exhibits 6.1, 6.2 and 6.3 to 

the Motion , (the "PLA Transaction Documents"); (ii) authorizing and approving a 

financing transaction for the benefit of the Debtor and the granting of a pledge and 

lien in, and the irrevocable transfer of, specified Pledged Revenues (as defined in 

the Motion) of the Debtor under section 364(c)(2) of the Bankruptcy Code; and 

(iii) granting other related relief; the Court having reviewed the Motion and 

exhibits attached thereto and having held a hearing to consider the Motion; and the 

Court having determined that the legal and factual bases set forth in the Motion 

and at the hearing establish just cause for the relief granted herein;  

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS: 

A. Jurisdiction and Venue.  This Court has jurisdiction to consider 

this Motion under 28 U.S.C. §§ 157 and 1334.  This is a core proceeding under 28 

U.S.C. § 157(b).  Venue of these cases and the Motion in this District is proper 

under 28 U.S.C. §§ 1408 and 1409. 

B. Notice.  Notice of the Motion and the Hearing was sufficient 

and proper under the circumstances and no further notice is necessary.   

C. Authorization Appropriate.  The authorization sought in the 

Motion will benefit the Debtor and its citizens and is a sound exercise of the 
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Debtor's business judgment, is in the best interest of the Debtor, its creditors and 

other parties in interest and is based on good, sufficient and sound business 

purposes and justifications.   

D. Bankruptcy Court Authorization.  The Bankruptcy Code 

permits, but does not require, the Debtor to seek this Court's authorization to enter 

into and perform under the PLA Transaction Documents.  Solely to the extent 

necessary to grant the relief requested in this Order, the Debtor has consented to 

the jurisdiction of the Court.  Under the circumstances of this case, the terms and 

conditions of this Order are fair and reasonable and will facilitate the Debtor's 

improvement of its public lighting system.   

E. Good Faith.  The PLA Transaction Documents are the result of 

good faith, arms-length negotiations among the Debtor, the PLA, the MFA and the 

initial purchasers of the MFA bonds (the "Initial Holders") issued by the MFA 

pursuant to Executive Order 2010-2 and the Shared Credit Rating Act, Act 227, 

Public Acts of Michigan 1985, as amended MCL 141.1051 et seq (the "MFA 

Bonds").  The PLA's issuance of the bonds (the "Act 392 Bonds") in connection 

with the PLA Transaction Documents and in accordance with the Municipal 

Lighting Authority Act, Act No. 392, Public Acts of Michigan 2012, as amended 

MCL § 123.1261, et seq, ("Act 392"), the MFA's issuance of the MFA Bonds and 

the extension of credit and purchase of the MFA Bonds by the Initial Holders of 
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the MFA Bonds each represents an extension of credit in "good faith" within the 

meaning of section 364(e) of the Bankruptcy Code.  In addition, the grant by the 

Debtor of a pledge and lien in, and the Debtor's irrevocable transfer of, its right, 

title and interest in the utility taxes that it levies pursuant to the Utility Users Tax 

Act, MCL 141.1151 to 141.1177 ("Act 100") to secure, and to provide a source for 

the repayment of, the Act 392 Bonds in connection with the PLA Transaction 

Documents and in accordance with Act 392 is in "good faith" within the meaning 

of section 364(e) of the Bankruptcy Code.  As such, the PLA, the MFA and the 

Initial Holders of the MFA Bonds are entitled to the protections afforded under 

section 364(e) of the Bankruptcy Code.   

NOW, THEREFORE, IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED as set forth herein. 

2. Any objections to the entry of this Order or the relief granted 

herein and requested in the Motion that have not been withdrawn, waived, or 

settled, or not otherwise resolved pursuant to the terms hereof, if any, hereby are 

denied and overruled on the merits with prejudice. 

3. Pursuant to sections 105(a) and 364(c) of the Bankruptcy Code, 

the Debtor is authorized to enter into, and perform under, the PLA Transaction 

Documents and to otherwise satisfy the requirements of Act 100 and Act 392.  The 

PLA Transaction Documents, substantially in the forms attached to the Motion, 

13-53846-swr    Doc 1341-2    Filed 10/23/13    Entered 10/23/13 17:15:55    Page 5 of 8 2913-53846-swr    Doc 2379-1    Filed 01/03/14    Entered 01/03/14 17:41:50    Page 29 of 50



 - 5 -  
CHI-1908453v1  

will constitute valid, binding and non-avoidable obligations of the Debtor 

enforceable against the Debtor in accordance with the terms of this Order, the PLA 

Transaction Documents, Act 100 and Act 392.  The Debtor is authorized to 

perform and fulfill its respective obligations under the PLA Transaction 

Documents, Act 100 and Act 392.   

4. The Debtor has taken, and is authorized to continue to take, all 

steps required of it under Act 392 to irrevocably instruct each public utility and 

resale customer collecting Pledged Revenues to irrevocably transfer the Debtor's 

interest in the Pledged Revenues to the trustee (the "Trustee") appointed under the 

Trust Agreement and remit and transfer the Pledged Revenues to the Trustee for 

the payment of the Act 392 Bonds, so that an amount of the Pledged Revenues not 

to exceed $12.5 million in any calendar year can be used only for the purposes set 

forth in the Trust Agreement and in accordance with Act 392.  Except as set forth 

in Act 100, Act 392 and the PLA Transaction Documents, Pledged Revenues do 

not constitute property of the Debtor, and the Debtor has no right, claim or interest 

in or right to interfere with, control, or deal with in any manner the Pledged 

Revenues irrevocably transferred, or that will be transferred, to the Trustee. 

5. Pursuant to section 364(c) of the Bankruptcy Code, upon 

execution of PLA Transaction Documents, the Pledged Revenues are, and will 

have been, validly pledged and irrevocably transferred to the Trustee and held in 
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trust for the benefit of the MFA and the Initial Holders of the MFA Bonds.  As 

such, the provisions of section 921(e) of the Bankruptcy Code apply to the PLA 

Transaction Documents and to the PLA, the MFA and the holders of the MFA 

Bonds.   

6. In connection therewith, the PLA, MFA and the Initial Holders 

of the MFA Bonds have extended credit to the Debtor and otherwise engaged in 

the financing transaction described herein in "good faith" within the meaning of 

section 364(e) of the Bankruptcy Code, and are entitled to all the rights, remedies, 

privileges and benefits provided for under section 364(e) of the Bankruptcy Code.  

If any or all of the provisions of this Order are hereafter reversed, modified, 

vacated or stayed, such reversal, modification, vacation or stay will not affect the 

validity or enforceability of the Act 392 Bonds, the MFA Bonds or any trust, 

pledge, lien or other security interest or priority authorized or created pursuant to 

the PLA Transaction Documents, Act 100, Act 392 or the documents governing 

the issuance of the MFA Bonds (the "MFA Bond Documents").   

7. To the extent applicable, the automatic stay provisions of 

sections 362 and 922 of the Bankruptcy Code are vacated and modified to the 

extent necessary to permit the PLA, the MFA or the holders of the MFA Bonds to 

effect the PLA Transaction Documents and comply with Act 100 and Act 392 and 

to enforce all of their respective rights, remedies, liens and security interests under 
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the PLA Transaction Documents, the MFA Bond Documents or under Act 100 or 

Act 392 and to exercise all rights and remedies under the PLA Transaction 

Documents, the MFA Bond Documents or under Act 100 or Act 392. 

8. This Order and all rights and remedies of the PLA, the MFA 

and the holders of the MFA Bonds under this Order shall remain effective and may 

not be modified, impaired or discharged, notwithstanding the authority of the 

Emergency Manager of the Debtor to act on behalf of and bind the Debtor, the 

dismissal of this case, or the confirmation of, or failure to confirm, any plan of 

adjustment in this case.   

9. No party will be required to file any claim or proof of claim in 

this case respecting its rights or interests in the matters approved by this Order.   

10. This Order will be effective immediately upon its entry.   
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Form B20A (Official Form 20A)  
12/1/10 

 
UNITED STATES BANKRUPTCY COURT 

Eastern District of Michigan 
 
                            

In re: 
        Chapter: 9                                        
CITY OF DETROIT, MICHIGAN,   
        Case No.: 13-53846                                       
    
   Debtor.     Judge:  Hon. Steven W. Rhodes 
 
 
Address:  2 Woodward Avenue, Suite 1126 
 Detroit, Michigan  48226 

 
Last four digits of Social Security or  
Employer's Tax Identification (EIN) No(s).(if any):  38-6004606 
 
 
                                          

NOTICE OF DEBTOR'S MOTION FOR ENTRY OF AN ORDER (I) AUTHORIZING THE  
DEBTOR TO ENTER INTO AND PERFORM UNDER CERTAIN TRANSACTION DOCUMENTS  

WITH THE PUBLIC LIGHTING AUTHORITY AND (II) GRANTING OTHER RELATED RELIEF 
 
 The City of Detroit, Michigan (the "City") has filed papers with the Court seeking entry of an order 
(i) authorizing the City to Enter Into and Perform Under Certain Transaction Documents with the Public Lighting 
Authority and (ii) Granting Other Related Relief. 
 
 Your rights may be affected.  You should read these papers carefully and discuss them with your 
attorney, if you have one in this bankruptcy case.  (If you do not have an attorney, you may wish to consult 
one.) 
 
 If you do not want the court to grant the relief sought in the motion, or if you want the court to consider 
your views on the motion, on or by November 6, 2013, you or your attorney must: 
 
1.  File with the court a written response or an answer, explaining your position at:1 
 

United States Bankruptcy Court 
211 W. Fort Street, Suite 2100 

Detroit, Michigan  48226 
 
  If you mail your response to the court for filing, you must mail it early enough 

so the court will receive it on or before the date stated above.  All attorneys are 
required to file pleadings electronically. 

   
   

                                                 
1 Any response or answer must comply with F. R. Civ. P. 8(b), (c) and (e). 
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  You must also mail a copy to: 
 

David G. Heiman 
Heather Lennox 

JONES DAY 
North Point 

901 Lakeside Avenue 
Cleveland, Ohio  44114 

 
and 

 
Bruce Bennett 
JONES DAY 

555 South Flower Street 
Fiftieth Floor 

Los Angeles, California 90071 
 

2.  If a response or answer is timely filed and served, the Court will schedule a hearing on the motion 
and you will be served with a notice of the date, time and location of the hearing.  The City has 
requested that the Court schedule a hearing date with respect to the motion of November 13, 2013 
at 10:00 a.m., Eastern Time, or sooner, if the Court's schedule permits. 

  
 If you or your attorney do not take these steps, the Court may decide that you do not oppose the 
relief sought in the motion or objection and may enter an order granting that relief. 
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Dated: October 23, 2013 Respectfully submitted, 

 
 
/s/  David G. Heiman_________                                        
David G. Heiman (OH 0038271) 
Heather Lennox (OH 0059649) 
JONES DAY 
North Point 
901 Lakeside Avenue 
Cleveland, Ohio  44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212 
dgheiman@jonesday.com 
hlennox@jonesday.com 

 
 
Bruce Bennett (CA 105430) 
JONES DAY   
555 South Flower Street 
Fiftieth Floor 
Los Angeles, California 90071 
Telephone:  (213) 243-2382 
Facsimile:  (213) 243-2539 
bbennett@jonesday.com 
 

  

 ATTORNEYS FOR THE CITY 
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EXHIBIT 4 

(Certificate of Service)
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CERTIFICATE OF SERVICE 
 

 I, David G. Heiman, hereby certify that the foregoing Debtor's Motion for 
Entry of an Order (i) Authorizing the Debtor to Enter Into and Perform Under 
Certain Transaction Documents with the Public Lighting Authority and 
(ii) Granting Other Related Relief was filed and served via the Court's electronic 
case filing and noticing system on this 23rd day of October, 2013. 
 
 
      /s/  David G. Heiman                           
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EXHIBIT 6.1 

(C&F Agreement)
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INTERLOCAL AGREEMENT 
 

BETWEEN 
 

THE CITY OF DETROIT 
 

AND THE 
 

PUBLIC LIGHTING AUTHORITY 
 

FOR THE 
 

CONSTRUCTION AND FINANCING 
OF A 

PUBLIC LIGHTING SYSTEM 
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The following recitals are made regarding this interlocal agreement between the City of 
Detroit, a Michigan municipal corporation (the “City”), and the Public Lighting Authority, a 
Michigan municipal corporation (the “Authority”, together with the City, the “Parties” and each a 
“Party”): 
 

WHEREAS, the City has properly incorporated the Authority pursuant to the Michigan 
Municipal Lighting Authority Act, 2012 PA 392, MCL 123.1261 et seq. (“Act 392”) for the 
purpose of providing an equitable and reasonable method and means of financing, operating, and 
maintaining a lighting system in sufficient quantities within the City; and 
 
 WHEREAS, Act 392 and the Urban Cooperation Act, 1967 PA 7, MCL 124.501 et seq., 
each authorize interlocal public agency agreements between a city and a public lighting authority; 
and 
 
 WHEREAS, the governor of the state of Michigan has appointed an emergency manager 
(“Emergency Manager”) for the City pursuant to the Local Financial Stability and Choice Act, 
2012 PA 436, MCL 141.1541 – 1575. (“EM Act”); and 
 
 WHEREAS, the EM Act provides that the Emergency Manager shall have broad powers in 
receivership to rectify the financial emergency of the applicable local government and to assure 
the fiscal accountability of the local government and the local government's capacity to provide or 
cause to be provided necessary governmental services essential to the public health, safety, and 
welfare; and   
 
 WHEREAS, the City and the Authority desire to enter into this Agreement for the 
purposes, among other things, of defining the roles and responsibilities of each of the Parties with 
respect to the construction and financing of a public lighting system within the City for the benefit 
of residents of and visitors to the City; and 
 
 WHEREAS, the City, the Authority and Trustee have entered into the Trust Agreement 
whereby the Utility Taxes collected pursuant to Act 100 are deposited with the Trustee to be 
disbursed pursuant to the Authority’s instructions, subject to the terms and conditions of the Trust 
Agreement; and 
 
 WHEREAS, the City, the Authority, the Michigan Finance Authority, and the Trustee will; 
contemporaneously herewith, enter into the Amended and Restated Trust Agreement, which will 
terminate and supersede the Trust Agreement; and 
 
 WHEREAS, the Emergency Manager issued Order No. 6 and Order No. 14, affirming the 
creation of the Authority and the execution of the Trust Agreement; and 
 
 WHEREAS, the Emergency Manager will, contemporaneously herewith, issue Order No. 
[___], affirming the execution of the Amended and Restated Trust Agreement. 
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NOW THEREFORE, in consideration of the mutual covenants and promises contained 
herein and other good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, the Parties agree as follows: 
 
 

ARTICLE I 
DEFINITIONS 

 
 Section 1.1 Definitions.  As used in this interlocal agreement: 
 

“Act 100” means the City Utility Users Tax Act, 1990 PA 100, MCL 141.1151 to MCL 
141.1177. 

 
“Act 392” has the meaning set forth in the Recitals to this Agreement. 

 
“Agreement” means this Interlocal Agreement for the Construction and Financing of a 

Public Lighting System by and between the City and the Authority. 
 
 “Amended and Restated Trust Agreement” means that certain agreement that will be 
entered into contemporaneously herewith by and among the City, the Authority, the Michigan 
Finance Authority, and the Trustee pursuant to Act 392 and Act 100. 
 
 "Ancillary Facility" shall mean “Ancillary facility” as defined in Act 392. 
 

“Bond Indenture” means any bond or trust indenture entered into by the Authority and a 
bank, financial institution, or other entity pursuant to which the Authority bonds (including the 
Utility Bonds) as authorized by Act 392 will be issued, refunded, or reissued.   

 
“City Council” means the legislative body of the City of Detroit, established by §4-101 of 

the 2011 City Charter. 
 
“Contractors” means any third party contractors who have entered into agreements to 

provide services to the Authority, notwithstanding whether those agreements are directly with the 
Authority or as a subcontractor to a prime contractor of the Authority. 
 

“Effective Date” means the date described in Section 7.1. 
 

“Excess Revenue” has the meaning set forth in Section 3.2. 
 
“Financing Costs” means the costs, including, without limitation, principal, interest, 

accreted value, if any, premium, if any, the costs of replenishing reserves, if any, and costs of 
issuance, payable in respect of any Utility Bonds issued by the Authority or any Ancillary Facility 
entered into by the Authority pursuant to Act 392 and Act 100, which Financing Costs are subject 
to the first sentence of Section 5.2 hereof.   
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“Improvements” or “Work”, means all of the work, investments, and activities made or 
conducted, in whole or in part, on the construction, improvement, enlargement, reduction or 
extension of the System as contemplated by this Agreement or Act 392 and undertaken in 
compliance with the Lighting Plan approved by the City Council pursuant to Act 392, as amended.   

 
“Initial Work” means the implementation of the Lighting Plan in the pilot projects the 

Authority will complete by December 31, 2013, which are further described on Exhibit 2, attached 
hereto and made a part hereof. 

 
 “Lighting Plan” means the plan required under MCL §123.1277. 

 
“MFA” means the Michigan Finance Authority created by Executive Reorganization 

Order No. 2010-2. 
 

“Revenue Bonds” means the bonds authorized pursuant to Act 392 and this Agreement and 
not secured by the Utility Taxes.   

 
“System” means all of the luminaires, lamps, photocells, brackets, conductors, lights, poles 

and foundations, ballasts, circuits, transformers, conduits, underground equipment that are not part 
of the distribution system, and other equipment and appurtenances, including any easements or 
other interests in real property, commencing at the point of connection to the electric distribution 
system and continuing to the luminaire, necessary for the operation of the street lights within the 
City.  For the avoidance of doubt, the System includes any Improvements to it.  This definition 
specifically excludes the Mistersky Power Plant, any distribution assets of the City or DTE 
Energy, and any transmission assets of the City or DTE Energy, including any and all wires, 
distribution poles, transmission poles, substations, and transformers used for the distribution or 
transmission of electricity.   

  
“Trust Agreement” means that certain Trust Agreement, as amended, entered into between 

the Authority, the City, and the Trustee, executed and effective as of August 1, 2013, which will 
terminate upon the execution of, and be superseded by, the Amended and Restated Trust 
Agreement. 

 
“Trustee” means Wilmington Trust, N.A., as trustee pursuant to the Trust Agreement and 

the Amended and Restated Trust Agreement. 
 
“Utility Bondholder” means any holder of a Utility Bond. 

 
“Utility Bonds” means any bonds issued by the Authority pursuant to Act 392, Act 100 and 

the Amended and Restated Trust Agreement and secured by a pledge of Utility Taxes. 
 

 “Utility Revenues” means the revenues collected pursuant to Act 100, the Amended and 
Restated Trust Agreement and the Bond Indenture in the annual amount up to Twelve Million, 
Five Hundred Thousand Dollars and zero/100 ($12,500,000.00). 
 

13-53846-swr    Doc 1341-5    Filed 10/23/13    Entered 10/23/13 17:15:55    Page 5 of 30 4313-53846-swr    Doc 2379-1    Filed 01/03/14    Entered 01/03/14 17:41:50    Page 43 of 50



EXECUTION VERSION 

P a g e  | 5 of 15 

 “Utility Taxes” means the taxes authorized to be levied by the City of Detroit pursuant to 
Act 100. 
 
 Section 1.2 Captions and Headings.  The captions, headings, and titles in this 
Agreement are intended as a convenience and not intended to have any substantive meaning or be 
interpreted as part of this Agreement. 
 
 Section 1.3 Plural Terms.  A term or phrase in this Agreement importing the singular 
number only may extend to and embrace the plural number and every term or phrase importing the 
plural number may be applied and limited to the singular number. 
 

ARTICLE II 
ASSURANCES 

 
 Section 2.1 Assurances by the City.  The City hereby makes the following assurances, 
representations, and warranties: 
 

(a) That the Utility Taxes, authorized to be collected pursuant to Act 100¸ have been 
properly levied by the City in full compliance with the requirements of Act 100. 
 

(b) Except as contemplated herein, that all necessary permissions, approvals, reviews, or 
any other forms of acquiescence necessary to authorize the City to enter into this 
Agreement have been obtained and conducted. 

 
(c) To the extent permitted by law and any agreement to which the City is a party, the City 

shall use commercially reasonable efforts to provide all information within its control 
requested by the Authority to the Authority necessary to effectuate the purposes of this 
Agreement, including taking actions and providing certifications to effectuate the 
issuance of debt by the Authority as further described in Section 5.6 of this Agreement. 

 
Section 2.2 Assurances by the Authority.  The Authority hereby makes the following 
assurances, representations, and warranties: 

 
(a) That the organizational structure necessary to implement the Lighting Plan is 

established. 
 

(b) That all funds shall be expended and accounted for according to generally accepted 
accounting standards for governmental entities. 

 
(c) That the construction, improvements, enlargements, reductions or extensions of the 

System shall be completed within reasonable conformance to the Lighting Plan, 
accommodating any unforeseen conditions according to the objectives of the Lighting 
Plan. 

 
(d) That the Authority shall take reasonable actions to reduce and limit the costs associated 

with this Agreement, including future System operating costs. 
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(e) The Authority shall use reasonable efforts, subject to the availability of funding and 

operational considerations, to ensure that the Pilot Work is substantially completed by 
December 31, 2013 and that the Lighting Plan in effect as of the date hereof or as 
properly amended, is completed in substantial conformity therewith as prescribed by 
statute. 

 
(f) To the extent permitted by law and any agreement to which the Authority is a party, the 

Authority shall use commercially reasonable efforts to provide all information within 
its control requested by the City to the City necessary to effectuate the purposes of this 
Agreement. 

 
ARTICLE III 

CONSTRUCTION OF THE PUBLIC LIGHTING SYSTEM 
 
 Section 3.1 The System.  The Authority shall undertake the Work pursuant to the terms 
of this Agreement and the Lighting Plan.  The Authority shall coordinate and receive input from 
the City, the Emergency Manager and third parties with an interest in the retail distribution and 
transmission systems within the city to ensure technological compatibility between the portion of 
the System being upgraded and the distribution and transmission systems necessary to provide 
electricity to such upgraded portions of the System.  The Authority will conduct a field survey and 
research of the existing System to determine the actual condition of the System and to identify the 
components that need repair, improvement, enlargement, reduction, or extension.  The results of 
this survey and research will be integrated into the Lighting Plan.  All work will be kept within 
allowable limits of funding. Acceptance of the project shall be based upon the work being 
completed within reasonably close conformance to the plans and specifications.  For any contract 
with a value that equals or exceeds $100,000, other than contracts for services that are exempt 
from a competitive requirement under Michigan law, the Authority shall award such contracts 
pursuant to a competitive process.  For purposes of determining such $100,000 threshold, the value 
of any contracts entered into during any twelve month period that relate generally to the same 
subject matter shall be aggregated for determining if such contracts exceed the $100,000 threshold 
and are thus subject to award pursuant to a competitive process.   
 
 Section 3.2 Costs and Financing.  The costs of construction of the Improvements shall 
be paid for with the Utility Bonds.  The City does not pledge its full faith and credit to any Utility 
Bonds authorized under this Agreement.  The Parties agree that the Authority may finance the 
Initial Work with Utility Revenues it receives pursuant to the Trust Agreement, prior to the 
issuance of Utility Bonds.  In the event the Authority (i) does not issue Utility Bonds or (ii) issues 
Utility Bonds and the Utility Revenues are in excess of the amounts required to pay Financing 
Costs (“Excess Revenue”), the Parties agree the Authority may expend such Excess Revenue on 
any of the Improvements to the System contemplated by Act 392 or for any other lawful purpose 
under Act 392 consistent with the Lighting Plan. 
 
 Section 3.3 Third-Party Attachments, Fixtures, and Other Property.  The 
Authority shall conduct its activities under this Article in a manner so as not to impair any leases or 
other contractual rights of third parties to attach any fixtures or other property to System assets.  
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The Authority shall relocate any third party fixtures or other property to the extent required by, and 
subject to the terms of, the applicable agreement with the third party.  The Authority shall be 
entitled to all access and relocation rights of the City under such agreements, including 
reimbursement for fixture relocation costs.    Notwithstanding the foregoing, in connection with 
the Work, the Authority, at its expense, shall relocate all fixtures or other property of the City 
attached to or on System assets to improved System assets in a manner that is reasonably 
acceptable to the City.  To the extent permitted by law, and subject to Section 11.11, the Authority 
agrees to defend, indemnify and hold the City harmless, from and against any and all losses, 
damages, claims, suits, proceedings, liabilities, and out-of-pocket costs and expenses (including 
settlement costs, interest, penalties, reasonable attorneys’ fees and any reasonable legal or other 
expenses for investigation or defense of any actions or threatened actions) that are actually 
sustained or incurred by the City and that arise out of any actions or omissions taken by the 
Authority pursuant to this Section 3.3 
 
 Section 3.4 Operation of Lighting System.  Nothing in this Agreement is intended to 
convey any operational duties or responsibilities from the City to the Authority.  The Parties 
acknowledge and agree that the Authority has no obligation to pay any costs of operating or 
maintaining the System or any portion thereof.  The City shall remain responsible for the 
operation, maintenance, and upkeep of the entire System, and for all costs associated therewith, 
including those portions of the System that are constructed, improved, enlarged, reduced or 
extended pursuant to this Agreement.  The City shall also be responsible for providing, or 
contracting for the provision of, and paying the costs for, the quantity and quality of electricity 
necessary for the proper operation of the System.  Notwithstanding the foregoing, the Parties may 
contemporaneously herewith or subsequently agree to transfer certain operational responsibilities 
to the Authority by the execution of a separate operations and maintenance agreement; provided 
however, that to the extent the Parties so contract, to the extent that the Authority undertakes any 
operational, maintenance or management obligations,  the Authority and the City must identify a 
source of revenues for such undertakings other than the Utility Revenues needed to pay Financing 
Costs, which requirement may be satisfied by the City’s payment from such other revenue source 
in advance. 
 
 Section 3.5 Public Property and Ownership.  All property of the Authority is public 
property devoted to an essential public and governmental purpose.  All income of the Authority is 
for a public and governmental purpose.  Nothing in this Agreement shall be construed as 
transferring the ownership of any lighting system assets owned by the City to the Authority. 
 

ARTICLE IV 
FINANCE 

 
 Section 4.1 Ratification of Direction of Funds.  The City hereby ratifies the direction 
established under that certain Trust Agreement to each public utility and resale customer that 
collects or receives revenues pursuant to Act 100 to remit payment of all such revenues to the 
Trustee.  For the avoidance of doubt, the Parties agree that regardless of the stated effective date of 
the Trust Agreement that the Trust Agreement was fully executed and effective on August 1, 2013, 
shortly after the Emergency Manager issued Order No. 14 authorizing the Trust Agreement. 
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 Section 4.2 Pledge of Utility Taxes.  The City hereby pledges the Utility Taxes to the 
Utility Bonds, provided that funds from the Utility Taxes transferred to the City Disbursement 
Fund pursuant to the Trust Agreement or the Amended and Restated Trust Agreement shall be free 
and clear of all liens as more particularly described in the Amended and Restated Trust 
Agreement. 
 
 Section 4.3 No Exemptions.  The City shall not permit or authorize any exemption not 
authorized and in effect on the date of issuance of the first series of Utility Bonds to the tax 
assessed under Act 100 for any end user required to pay such assessment under Act 100. 
 
 Section 4.4 Disbursement and Expenditure of Funds.  Revenues from Utility Taxes 
shall be applied by the Trustee pursuant to the Trust Agreement or the Amended and Restated 
Trust Agreement, as applicable.  The Authority may expend the Excess Revenue on any of the 
Improvements to the System contemplated by Act 392 or for any other lawful purpose under Act 
392 consistent with the Lighting Plan. 
 

Section 4.5 Orderly Collection of Utility Taxes.  The City shall take all steps 
reasonably necessary to ensure the orderly collection of Utility Taxes so that they are deposited 
pursuant to the Trust Agreement or the Amended and Restated Trust Agreement, as applicable. 

 
Section 4.6 Tax Covenant.  The Authority may temporarily invest any bond proceeds 

or other funds held by it as permitted by law, and investment income shall accrue to and follow the 
fund producing such income.  Neither the Authority nor the City shall invest, reinvest, or 
accumulate any moneys deemed to be proceeds of the bonds pursuant to applicable federal law and 
regulations, in such a manner as to cause the bonds to be “arbitrage bonds” within the meaning of 
said law and regulations, nor shall either take or fail to take any actions which would cause the 
interest on the bonds to be included in gross income for federal income taxation purposes.  The 
City agrees that, to the extent Utility Bonds are issued on a “tax-exempt” basis, it will use 
reasonable efforts to cooperate with the Authority to maintain that status, including but not limited 
to, executing a non-arbitrage and tax compliance certificate(s) and any other documents 
determined necessary or advisable to the Authority’s counsel. 
 

Section 4.7 Authority Revenue.  For the avoidance of doubt, and notwithstanding 
anything to the contrary set forth in this Agreement, regardless of the pledge by the City of the 
Utility Taxes pursuant to Section 4.2, the amount payable to the Authority for repayment of the 
Utility Bonds in any one year shall be limited to the Utility Revenues for that year. 
 

ARTICLE V 
BONDS, DEBTS, AND SECURITIES 

 
 Section 5.1 Issuance of Bonds, Debts, or Other Securities.  Subject to the 
requirements of Act 392, the Amended and Restated Trust Agreement, any Bond Indenture, and 
this Agreement, the Authority is authorized to issue or refund bonds, debts, securities, and other 
forms of indebtedness, or may otherwise enter into other agreements obligating itself to repayment 
of debt.   
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Section 5.2 Limitation on Bond Issuance.  The Authority shall not issue, or cause to 
be issued Utility Bonds: (i) in an amount that shall require payments from the Utility Revenues of 
the Financing Costs in excess of Twelve Million, Five Hundred Thousand Dollars, and Zero Cents 
($12,500,000.00) in any single year; or (ii) in an aggregate principal amount that exceeds five 
percent (5%) of the total state equalized valuation of the property assessed in the City.  This 
limitation on the issuance of Utility Bonds in no way limits the ability of the Authority to finance 
the costs of operating, maintaining, or managing the System by issuing Revenue Bonds to the 
extent that the City and the Authority have entered into such a contract for such purpose in 
accordance with Section 3.4. 
 
 Section 5.3 Nonimpairment of Bondholder Security.  The City shall not take any 
action that may impair the security of bondholders in repayment of the Utility Bonds, any 
Ancillary Facilities or other debt obligations authorized hereunder. Such impairment includes, but 
is not limited to, a reduction of the tax authorized and in effect on the date of issuance of the first 
series of Utility Bonds pursuant to Act 100, or a reduction in category of taxpayers required to pay 
the Utility Taxes.  Nothing in this section shall be construed as a limitation on the City’s power to 
increase the tax authorized under Act 100 or to broaden the category of taxpayers required to pay 
the Utility Taxes.   

 
Section 5.4 Revised Municipal Finance Act.  This Agreement, and any bonds, debts, 

or other securities issued under or pursuant to this Agreement, are not subject to the Revised 
Municipal Finance Act, 2001 PA 34, MCL 141.2401 to 141.2821. 

  
Section 5.5 Revenue Bond Act.  This Agreement, and any bonds, debts, or other 

securities issued under or pursuant to this Agreement, are not, subject to the Revenue Bond Act of 
1933, 1933 PA 94, MCL 141.101 to 141.140. 

 
Section 5.6 Enforceability Opinions/Certificates.  The City agrees that in connection 

with the issuance of any Utility Bonds by the Authority it will cause its corporation counsel or 
outside counsel to deliver an enforceability opinion as to this Agreement and the Amended and 
Restated Trust Agreement.  The City also agrees to deliver customary forms of certificates as to the 
due authorization, execution and enforceability of this Agreement and the Amended and Restated 
Trust Agreement and other certificates as are necessary or advisable in connection with the 
issuance of any Utility Bonds. 

 
ARTICLE VI 

DATA SHARING, ACCESS, COOPERATION, PERMITS, AND SYSTEM 
PROTECTION 

 
 Section 6.1 Data and Information.  To the extent permitted by law and any 
agreements to which the City is a party, the City shall provide the Authority full access to all data 
and information in its possession or control, which is reasonably accessible, including all data and 
information contained in the documents commonly known as the “series streetlight maps,” 
necessary to provide the Work.  To the extent permitted by law and any agreements to which the 
Authority is a party, the Authority shall provide the City full access to all data in the Authority’s 
possession or control, which is reasonably accessible, reasonably related to the System.  The 
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Authority shall provide notice to the City of recent Improvements made and shall, on a continuing 
basis, provide notice to the City on future Improvements. 
 

Section 6.2 Access to Assets.  The City shall provide the Authority or any of its 
Contractors full access to all facilities, assets, easements, appurtenances, and related rights and 
property, owned, operated, or maintained by the City necessary to design, establish, construct, 
operate, and maintain the System on behalf of the City. The Authority shall permit the City full 
access to all facilities, assets, easements or appurtenances owned, operated, or maintained by the 
Authority related to the System, if any, and shall not impair access to any public rights of way. 

 
Section 6.3 Cooperation.  The Parties hereby agree to use commercially reasonable 

efforts to cooperate with each other to the fullest extent possible to effectuate the purposes of this 
Agreement.  
 

Section 6.4 Permits.  The City shall process and issue any permit(s) required under the 
City Charter, the City Code of Ordinances, or any other local regulatory requirements to the 
Authority, its employees, agents, or Contractors within fifteen (15) business days of receiving a 
request for such permit(s) provided that such request includes the detail and documentation 
otherwise required to issue such permit; provided, however, that if there are any permit(s) required 
to conduct any work specified herein that are not within the direct control of the City, the City shall 
use commercially reasonable efforts to ensure that such permits are issued within a commercially 
reasonable timeframe.  The City shall not charge a fee to the Authority for any permits, approvals, 
reviews, or other actions required by the City. 
 
 Section 6.5 System Damage.  The Authority shall not be responsible for any damage to 
the System, or any component thereof, resulting from the criminal, intentional, or negligent acts of 
any third parties.  In the event any portion of the System or Improvements are damaged by the 
negligent acts of a third party and the City refuses or is unable to seek recovery of funds for such 
damage, the Authority may, but is not required, to seek such recovery in the City’s name. 
 
 

ARTICLE VII 
EFFECTIVE DATE, TERM, and EXPIRATION 

 
 Section 7.1 Effective Date.  This Agreement shall become effective on the date that 
each of the following events have occurred: (i) the approval and execution by the City; (ii) the 
approval of the Agreement pursuant to the procedures set forth in the EM Act; (iii) the approval by 
resolution of the Authority; (iv) the execution by the Executive Director of the Authority; (v) 
approval and execution of the Amended and Restated Trust Agreement and the Bond Indenture; 
and (vi) the City has caused a notice to be sent to each public utility and resale customer that 
collects or receives revenues pursuant to Act 100. 
 

Section 7.2 Term and Expiration.  This Agreement shall commence on the Effective 
Date and shall expire upon final payment of all financial obligations of the Authority under Act 
392 or this Agreement.  
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ARTICLE VIII 
BOOKS, RECORDS, AND FINANCES 

 
 Section 8.1 Financial Statements and Reports by City.  The City shall prepare, or 
cause to be prepared, at its own expense, audited financial statements of the City, which shall 
include the Utility Revenues and the other revenues collected pursuant to Act 100 each fiscal year 
and provide such statements to the Authority, the Trustee, the Emergency Manager and any other 
parties reasonably necessary to ensure compliance with the disclosure requirements of all relevant 
state and federal laws, including, but not limited to the Securities and Exchange Act, Pub.L. 
73-291, 48 Stat. 881, 15 U.S.C.§78a et seq. 
 
 Section 8.2 Books and Records.  The Authority shall provide for a system of accounts 
for the Authority to conform to a uniform system required by law and for the auditing of the 
accounts of the Authority. The Authority shall obtain an annual audit of the Authority’s books and 
records by an independent certified public accountant and report on the audit and auditing 
procedures in the manner provided by sections 6 to 13 of the uniform budgeting and accounting 
act, 1968 PA 2, MCL 141.426 to 141.433. The audit also shall be in accordance with generally 
accepted auditing standards for public bodies and shall satisfy any applicable federal regulations 
relating to federal grant compliance audit requirements.    The audit shall be provided to the City 
within thirty (30) days of acceptance by the Board of Directors of the Authority but in no event 
more than one hundred and twenty (120) days following the end of the Authority’s fiscal year.  The 
City may examine the books and records of the Authority related to the Authority’s finances, the 
System or the Work, and make copies and extracts therefrom at its own expense, all during regular 
business hours as may be reasonably requested and reasonably agreed to by the Authority in 
advance. 
 

ARTICLE IX 
INDEMNIFICATION, LIABILITY, DAMAGES, AND INSURANCE 

 
 Section 9.1 Indemnification.  To the extent permitted by law and subject to Section 
11.11, each Party shall indemnify and hold harmless the other Party and the other Party’s 
employees, agents, directors and officers against all liability arising out of, or resulting from any 
third party claim, suit, action or proceeding arising out of or resulting  from (i) the failure of a Party 
or any of its agents, employees or contractors, to comply with the terms of this Agreement or any 
applicable law; or (ii) any injury, loss, claim or damages arising from the actions or omissions of a 
Party or an agent, employee, director, officer or contractor of the Party. 
 
 Section 9.2 Limitation of Liability; No Special Damages.  Notwithstanding any other 
provision of this Agreement, neither Party shall be liable to the other for any damages for loss of 
profits, loss of revenues, loss of goodwill, loss of anticipated savings, loss of data or cost of 
purchasing replacement services, or any indirect, incidental, special, consequential, exemplary or 
punitive damages arising out of the performance or failure to perform under this Agreement. 
Nothing in this Agreement shall be construed as a waiver of governmental immunity, where 
applicable, or as a limitation on any rights of Utility Bondholders under applicable law.   
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 Section 9.3 Notice of Claims.  If either Party becomes aware of any injury, damages, 
claim, demand, action, legal proceeding, or other loss that may involve the other Party, whether 
directly or indirectly, it shall inform the other Party in writing within fifteen (15) business days of 
receiving knowledge of the injury, damages, claim, demand, action, legal proceeding, or other 
loss.  Such notice(s) shall be provided in accordance with Section 12.7 of this Agreement.   
 
 Section 9.4 Insurance.  At all times during the term of this Agreement, each Party shall 
procure and maintain, at its sole cost and expense, the following types and amounts of insurance 
coverage issued by an insurance company reasonably acceptable to the other Party, unless 
otherwise agreed to by the Parties in writing: 

 
(a) Commercial General Liability, covering bodily and personal injury, property 

damage, and contractual liability insuring the activities of the Party under this 
Agreement, in a minimum amount of One Million Dollars ($1,000,000) per claim 
and Five Million Dollars ($5,000,000) in the annual aggregate, adding the other 
Party as an additional insured with respect to this Agreement. 
 

(b) Commercial Automobile Liability with limits of One Million Dollars ($1,000,000) 
per claim and Five Million Dollars ($5,000,000) in the annual aggregate, adding the 
other Party as an additional insured with respect to this Agreement.  

 
(c) Worker’s compensation insurance in amounts required in accordance with 

applicable laws. 

(d) Errors and Omissions/Professional Liability with limits no less than One Million 
Dollars ($1,000,000) per claim and Three Million Dollars ($3,000,000) in the 
annual aggregate. 

The insurance required of the City by this Agreement in the amounts, with the coverage and other 
features herein required, may be supplied by a fully funded self-insurance program of the City or a 
self-insurance pool in which the City is a participant; provided that such self-insurance program or 
pool will provide the full coverage required herein. 

 
ARTICLE X 
DISPUTES 

 
Section 10.1 Informal Dispute Resolution.  The Authority and the City will attempt to 

settle any dispute through informal good faith negotiations.  The dispute will be escalated to 
appropriate senior level management of the Parties, if necessary.  Except as otherwise set forth 
herein, if such managers are unable to resolve the dispute within fifteen (15) business days of 
referral (or any other mutually agreed upon timeframe), the Parties will seek resolution of such 
disputes pursuant to Section 10.2. 
 

Section 10.2 Jurisdiction and Venue.  Except as otherwise set forth herein, in the event 
of any disputes between the Parties over the meaning, interpretation, or implementation of the 
terms, covenants, or conditions of this Agreement, the matter under dispute, unless resolved any 
the Parties pursuant to Section 10.1, shall be submitted to the courts of the State of Michigan. 
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ARTICLE XI 

MISCELLANEOUS 
 

Section 11.1  Amendment.  This Agreement can be modified or amended only by written 
agreement executed and approved by both Parties in the same manner as required for the initial 
effectiveness of the Agreement, as applicable. 
 

Section 11.2  Heirs, Successors, and Assigns.  All provisions of this Agreement are and 
will be binding on the heirs, executors, administrators, personal representatives, successors and 
assigns of the Authority and the City. 
 

Section 11.3 Severability.  If any provision of this Agreement is held invalid or 
unenforceable by any court of competent jurisdiction, the other provisions of this Agreement will 
remain in full force and effect. Any provision of this Agreement held invalid or unenforceable only 
in part or degree will remain in full force and effect to the extent not held invalid or unenforceable. 
 

Section 11.4  Governing Law.  The internal laws of the State of Michigan will control in 
the construction and enforcement of this Agreement. 
 
 Section 11.5 Third Party Beneficiary Rights. The Parties expressly acknowledge that 
the Utility Bondholders (and the Trustee on behalf of such Bondholders) are direct, intended third 
party beneficiaries of Article IV and Article V of this Agreement and of all other provisions of this 
Agreement relating to the Utility Taxes and Utility Revenues and as such, are entitled, but not 
obligated to enforce this Agreement and shall be afforded all remedies available hereunder or 
otherwise afforded by law against the Parties hereto. 
 
 Section 11.6 Entire Agreement.  This Agreement sets forth the entire agreement 
between the Parties and supersedes any and all prior agreements or understandings between them 
in any related to the subject matter of this Agreement.  It is further understood and agreed that the 
terms and conditions of this Agreement are contractual and are not a mere recital and that there are 
no other agreements, understandings, contracts, or representations between the Parties in any way 
related to the subject matter of this Agreement, except as expressly stated in this Agreement. 
 
 Section 11.7 Notices.  Any and all correspondence or notices required, permitted, or 
provided for under this Agreement to be delivered to any Party shall be sent to that Party by first 
class mail.  All such written notices shall be addressed to each other Party’s signatory to this 
Agreement.  All correspondence shall be considered delivered to a Party as of the date that the 
notice is deposited with sufficient postage with the United State Postal Service.  A notice of 
termination shall be sent via certified mail to the address included with each Party’s signature to 
this Agreement.  Notices shall be mailed to the following addresses: 
  
If to the Authority: Public Lighting Authority 
   65 Cadillac Square, Ste. 2900 
   Detroit, MI 48226 
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If to City:  City of Detroit 
   Office of the Mayor 
   2 Woodward Avenue, 11th Floor 
   Detroit, MI 48226 
 
With a copy to: City of Detroit 
   Office of the Emergency Manager 
   Coleman A. Young Municipal Center 
   2 Woodward Ave. 
   11th Floor 
   Detroit, MI 48226 
   Attn: Sonya Mays 
 

Section 11.8 Force Majeure.  Any delay or failure in the performance by either Party 
hereunder shall be excused if and to the extent caused by the occurrence of a Force Majeure. For 
purposes of this Agreement, Force Majeure shall mean a cause or event that is not reasonably 
foreseeable or otherwise caused by or under the control of the Party claiming Force Majeure, 
including acts of God, fires, floods, explosions, riots, wars, hurricane, sabotage terrorism, 
vandalism, accident, restraint of government, governmental acts, injunctions, labor strikes, other 
than those of the claiming Party or its suppliers, that prevent the claiming Party from furnishing the 
materials or equipment, and other like events that are beyond the reasonable anticipation and 
control of the Party affected thereby, despite such Party's reasonable efforts to prevent, avoid, 
delay, or mitigate the effect of such acts, events or occurrences, and which events or the effects 
thereof are not attributable to a Party's failure to perform its obligations under this Agreement. 

 
Section 11.9 Counterparts.  This Agreement may be executed in one or more 

counterparts, each of which shall be deemed to be an original and all of which together shall 
constitute one and the same instrument. 
 

Section 11.10 Binding Effect.  This Agreement shall be binding upon and inure to the 
benefit of the Parties hereto.  No Party to this Agreement may assign its rights under this 
Agreement to any other person without obtaining the written permission of the other Parties in 
advance, provided that the Authority’s right to terminate this Agreement may be collaterally 
assigned by the Authority. 
 

Section 11.11. Limited Obligation.  Notwithstanding anything herein to the contrary, all 
of the Authority’s obligations under this Agreement, other than the obligations which are payable 
out of proceeds of the insurance required to be maintained by the Authority pursuant to this 
Agreement, to the extent such obligations are payable out of those insurance proceeds, shall be 
limited obligations, payable from and expressly limited to those funds provided to the Authority in 
accordance with the Trust Agreement or the Amended and Restated Trust Agreement or any Bond 
Indenture, and not payable from any portion of the Utility Revenues needed to pay Financing 
Costs. 

 
Section 11.12 Emergency Manager Approval.  If the City is under the management of 

an Emergency Manager pursuant to the EM Act, at the time of a decision for which the approval of 
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the City, the City Council or the Mayor is required, then the approval of the Emergency Manager is 
hereby substituted in place of the approval of the City, the City Council or the Mayor, as 
applicable..  
 
 
 

[SIGNATURE PAGE FOLLOWS] 
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This Agreement is executed by the Parties on the dates indicated below. 
 
 
      CITY OF DETROIT 
 
Dated: _________________   By: ______________________________________ 
       KEVYN D. ORR  
      Its: Emergency Manager 
 
 
 
      PUBLIC LIGHTING AUTHORITY 
 
Dated: _________________   By: ______________________________________ 
       ODIS JONES 
      Its: Executive Director 
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Lighting Plan 
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PUBLIC LIGHTING AUTHORITY 

 LIGHTING PLAN 
 
 
 
 
 
 
 

 
 

Document Name: Public Lighting Authority Project Work Scope Document 

Project Title:  Development and Implementation Plan  
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Office Location: 
 
65 Cadillac Square, Suite 2900 
Detroit, MI 48226 

 

Project Location: 

 

City of Detroit 

  

Executive Director: Odis Jones 

 

Revision: 10 

Date Issued 9-9-2013 
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A. Project Information 
 

1. Project Background 
 
The Public Lighting Authority (“PLA”) was authorized by the Michigan Legislature in 2012 
pursuant to a three-bill package that included: (1) the Michigan Municipal Lighting Authority 
Act, 2012 PA 392, MCL 123.1261 – MCL 123.1295 (“Act 392”), which authorized the creation 
of lighting authorities and granted the statutory authority for their operations; (2) an amendment 
to the City Utility Users’ Tax Act, 1990 PA 100 as amended, MCL 141.1151 – MCL 141.1177 
(“Act 100”), which required a city that creates a lighting authority to direct Twelve Million, Five 
Hundred Thousand Dollars ($12,500,000) to the authority from the revenues authorized under 
Act 100; and (3) an amendment to the City Income Tax Act, 1964 PA 284 as amended, MCL 
141.501 – MCL 141.787, which authorized a city that creates a lighting authority to continue to 
assess an increased income tax rate in order to hold harmless the public safety departments from 
the mandatory diversion of revenues under Act 100. 
 
The City Council and Mayor of the City of Detroit (“City”) properly incorporated and perfected 
the formation of the PLA as required under Act 392, with an effective formation date of April 5, 
2013.  The approved Articles of Incorporation (“Articles”) commit the City to the annual 
payment of $12.5 million to the Authority. (See Appendix A, Articles of Incorporation, Art. 
XIII, Sec. 1).  The PLA and the City have executed a Trust Agreement with Wilmington Trust, 
N.A. as Trustee, wherein the City has irrevocably directed all of the Utility Users’ Tax Revenue 
to the Trustee to be disbursed pursuant to the Trust terms. (See Appendix B, Trust Agreement).  
The disbursement terms provide that the revenues will be directed as follows: of the first $12.5 
million, first to any holders of bonds or debt of the PLA and second to the PLA, if any is left; 
and third, to City for all of the revenues exceeding $12.5 million. 
 
Consistent with Act 392 and the Articles, the PLA is overseen by an independent, five-member 
board. The PLA board includes former State Rep. Maureen Stapleton, who serves as chair, 
Michael Einheuser, John L. Davis, Marvin Beatty and Cedric Dargin.  As stated under Act 392, 
the purpose of the PLA is to provide an equitable and reasonable method and means of 
financing, operating, and maintaining a lighting system to supply lighting in sufficient quantities 
to the City of Detroit. The PLA anticipates making a multi-year, large scale, city-wide 
investment in the public lighting infrastructure including poles, ballasts, circuits, transformers, 
and distribution connections. The PLA anticipates funding the improvements through: (i) a 
bridge loan in the amount of $60 million; and (ii) the subsequent sale of approximately $153 
million in bonds. The financing will be paid back with the mandatory payment of $12.5 million 
per year as required under Act 100. 
 
The PLA staff will consist of an Executive Director and support staff.   DTE Energy has been 
selected as the owner’s representative.  In addition, the PLA has or will procure the services of 
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legal, accounting, engineering, public relations, construction, and maintenance through 
contracting. Gregory Terrell & Company will provide financial accounting, the Allen Law 
Group, P.C. will provide legal service and Berg Muirhead and Associates will provide public 
relations.   
 

2. Facility Background 
 

The Detroit street light system is in need of repair and improvement.  Detroit’s street light 
system of 88,000 lights is in disrepair, with approximately 55,000 lights being fed by DTE 
Electric and the remaining 33,000 being fed by Public Lighting Department (PLD). Although it 
is estimated that half of the lights in the system are not working, the status of the street light 
system is unknown and will require a survey of each light. Most of the underground fed lighting 
circuits within Detroit are made up of series circuits consisting of multi-generation light fixtures. 
 

3. Scope and Schedule 
 

The implementation of the lighting plan is being segregated into a short-term and long-term 
plan.  Two pilot areas have been chosen for the short-term plan implementation, the outcomes of 
which will inform the long-term process. (See Appendices C and D for maps of the selected 
areas).  Both the short and long-term plans will be implemented in several segments, specifically 
consisting of survey, design and construction work.  All contracts will be awarded pursuant to a 
competitive bid process.  The short-term plan implementation will commence in 2013 with 
completion projected in 1st quarter 2014. The field survey will include collecting status 
information on each pole and recording in a geographical mapping system.  The owner’s 
engineer will provide engineering, material specifications and work packages for construction.  
A specific improvement will be converting “series” circuits to “multiple” circuits.  The overhead 
and underground construction contractors will perform all field installations and provide field 
records.  Quality and safety audits will be performed throughout the project.  Each area has 
approximately 2,500 lights, for a total of approximately 5,000 street lights.  
 
The long term plan, scheduled from 1st quarter 2014 through 4th quarter 2016, would consist of 
progressive geographic implementation using Detroit zip codes, as shown on Appendix E, as 
improvement project areas. (See also Appendix F for the long term schedule of project areas).  
New project areas will begin approximately every other month and take approximately nine 
months to complete.  The final number of street lights will be approximately 46,000.  After the 
two pilot areas, contiguous areas will be addressed including those defined as high priority areas 
by the City of Detroit.  To inform the public of changes and facilitate outage reporting, public 
notice will be made by way of door hangers and public meetings.   
 
The project design criteria are as follows: 
a) Lighting will remain essentially the same in densely populated areas and thoroughfares 
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b) All intersections will have lighting 
c) Streets blocks greater than 600 feet long will have a street light in the middle of the block 
d) All new lamp heads should be one cost effective style 
e) All new light arms should be 6 foot in length, centering new lamp head illumination in the 

street 
f) Standardize on two sizes of lights for majority of fixtures (150Watt (W) High Pressure 

Sodium (HPS) & 250W HPS) 
g) Overhead feeds will be standard where allowable 
h) Existing lights that do not fit in the above criteria, such as alley lights, will be removed as 

part of the improvement model 
i) All applicable codes and regulations will be followed 

 
4. Operation & Maintenance 

 
The PLA has drafted a proposed operations & maintenance agreement (“O&M Agreement”) 
with the City of Detroit.  Please note that negotiations on the O&M Agreement have not 
commenced, therefore the information contained in this section should be considered 
prospective and subject to modification. 
 
Financially, the O&M Agreement will cover two separate costs associated with operating the 
street light system: the cost of energy to actually light the lights, and the cost of on-going 
operations and maintenance of the system.  The O&M Agreement contemplates the annual 
establishment of rates to be charged to the City for the services provided.   
 
With respect to the purchase of energy, the O&M Agreement provides two options: one is for 
the City to purchase electricity directly from a third-party power provider at regulated rates, and 
the second is for the PLA to purchase power and pass through that purchase to the City at cost.  
Under either option, DTE Energy will supply the energy under the Michigan Public Service 
Commission-approved DTE Energy Municipal Street Lighting Rate E.1 – Option III tariff. 
 
With respect to the ongoing operations and maintenance, it is contemplated that the PLA will 
enter into an agreement with DTE Energy for the duration of the project wherein DTE Energy 
will operate and maintain the System on a per unit cost basis.   Maintenance will include 
replacement material and equipment as may be necessary to ensure that the refurbished street 
light system is fully operational with an anticipated 30 year expected useful life.  This includes 
both preventative and reactive maintenance services. The maintenance program will also include 
outage notification methods with repair time requirements.  Upon completion of the project, the 
PLA will competitively bid this service.   
 
The estimated annual costs for these operations and maintenance services, including PLA 
administrative costs, is $11M to $12M based on the criteria contained in Section A.3.  The 
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source of the City funds for the payment of rates has not been identified yet, but it should be 
anticipated that the source will be the City of Detroit General Fund. 

 
B. Project Funding 

The total estimated project cost for capital improvements is $153 million, excluding the 
operations and maintenance and PLA administrative costs.  This is the anticipated total 
investment to be repaid through the Utility Users Tax of $12.5 million per year for an expected 
30 years. (See Appendix G for the cash flow projections for the project by quarter).  As stated, 
street light energy, operation and maintenance are not included in the project costs and will 
likely be supported by the City of Detroit General Fund.  

A strict change control process will be deployed throughout the project. 

C. Appendices 
a) Appendix A – PLA Articles of Incorporation 
b) Appendix B - Trust Agreement 
c) Appendix C – West PLA Pilot Area 
d) Appendix D – East PLA Pilot Area 
e) Appendix E – City of Detroit by Zip Code 
f) Appendix F – Schedule Summary 
g) Appendix G – Cash Flow/Budget 
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Exhibit 2 
 

Pilot Area Maps 
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INTERLOCAL AGREEMENT 
 

BETWEEN 
 

THE CITY OF DETROIT 
 

AND THE 
 

PUBLIC LIGHTING AUTHORITY 
 

FOR THE 
 

OPERATION, MAINTENANCE AND MANAGEMENT 
OF A 

PUBLIC LIGHTING SYSTEM 
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The following recitals are made regarding this interlocal agreement between City of 
Detroit, a Michigan municipal corporation (the “City”), and the Public Lighting Authority, a 
Michigan municipal corporation (the “Authority”, together with the City, the “Parties” and each 
a “Party”): 
 

WHEREAS, the City has properly incorporated the Authority pursuant to the Michigan 
Municipal Lighting Authority Act, 2012 PA 392, MCL 123.1261 et seq. (“Act 392”) for the 
purpose of providing an equitable and reasonable method and means of financing, operating, and 
maintaining a lighting system in sufficient quantities within the City; and 
 
 WHEREAS, Act 392 and the Urban Cooperation Act, 1967 PA 7, MCL 124.501 et seq., 
each authorize interlocal public agency agreements between a city and a public lighting 
authority; and 
 
 WHEREAS, the City and the Authority have previously entered into an agreement for the 
financing and construction of a Public Lighting System (as amended, the “Construction and 
Financing Interlocal Agreement”); 
 
 WHEREAS, the City and the Authority desire to enter into an agreement for the purposes 
of defining the roles and responsibilities of each of the Parties with respect to the operation, 
maintenance and management of the System within the City for the benefit of residents of and 
visitors to the City; and 
 

NOW THEREFORE, in consideration of the mutual covenants and promises contained 
herein and other good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, the Parties agree as follows: 
 
 

ARTICLE I 
DEFINITIONS 

 
 Section 1.1 Definitions.  As used in this interlocal agreement: 
 

“Act 392” has the meaning set forth in the Recitals to this Agreement. 
 

“Agreement” means this Interlocal Agreement for the Operation, Maintenance and 
Management of a Public Lighting System by and between the City and the Authority. 

 
“Approving Entities” shall have the meaning set forth in Section 4.3.  
 
“Certificate of Completion” means a certification in substantially the form attached 

hereto as Exhibit A, issued by the Authority that all construction, improvement, enlargement, 
reduction or extension of a geographically-specified portion of the System has been completed 
pursuant to the Construction and Financing Interlocal Agreement and the Lighting Plan. 
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“City Council” means the legislative body of the City of Detroit, established by §4-101 of 
the 2011 City Charter. 

 
“Construction and Financing Interlocal Agreement” has the meaning set forth in the 

Recitals to this Agreement. 
 
“CPI” means the Consumer Price Index for All Urban Consumers, Detroit-Ann Arbor-

Flint, all items, (1982-84=100), published by the Bureau of Labor Statistics of the United States 
Department of Labor. 

 
“Effective Date” has the meaning set forth in Section 7.1. 
 
“EM Act” means the Local Financial Stability and Choice Act, 2012 PA 436, MCL 

141.1541 – 1575 
 
“Emergency Manager” means the emergency manager appointed by the Governor of 

Michigan pursuant to the EM Act. 
 
“Extraordinary Maintenance” means any non-routine maintenance of any System 

component(s), requiring replacement or repair of any System component(s) prior to the natural 
expiration of its expected useful life due solely to the criminal acts of third parties regardless of 
whether such acts are actually prosecuted or the offenders identified or arrested.  

 
“Financing Costs” shall have the meaning given to such term in the Construction and 

Financing Interlocal Agreement.  
 

 “Improvements” means all of the work, investments, and activities made or conducted, in 
whole or in part, on the construction, improvement, enlargement, reduction or extension of the 
System as contemplated by the Construction and Financing Interlocal Agreement or Act 392. 

 
“Industry Practices” means the practices, methods, techniques, standards and acts 

employed in the public lighting industry for the operation and maintenance of a public lighting 
system similarly sized to the System.  

 
“Lighting Plan” means the plan required under MCL §123.1277. 
 
“Managed System Area” shall mean that geographic portion of the System that has been 

constructed, improved, enlarged, reduced, or extended pursuant to the Lighting Plan, and the 
responsibility to manage, operate, and maintain such upgraded area has been assumed by 
Authority pursuant to Section 3.2. 

 
“Mayor” means the executive of the City of Detroit, established by §5-101 of the 2011 

City Charter.  
 
“Overhead-Fed Streetlight” means any streetlight in the Managed System Area, which 

receives electricity directly from wires that travel above ground. 
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“Quarterly Statement” has the meaning set forth in Section 4.2. 
 
“Services” shall mean all actions necessary to operate, maintain, and manage the 

Managed System Area required under this Agreement.   
 

“Streetlight” means any Overhead-Fed Streetlight or Underground-Fed Streetlight. 
 
“System” means all of the luminaires, lamps, photocells, brackets, conductors, lights, 

poles and foundations, ballasts, circuits, transformers, conduits, underground equipment that are 
not part of the distribution system, and other equipment and appurtenances, including any 
easements or other interests in real property, commencing at the point of connection to the 
electric distribution system and continuing to the luminaire, necessary for the operation of the 
street lights within the City.  This definition specifically excludes the Mistersky Power Plant, any 
distribution assets of the City or DTE Energy, and any transmission assets of the City or DTE 
Energy, including any and all wires, distribution poles, transmission poles, substations, and 
transformers used for the distribution or transmission of electricity.   

 
“Underground-Fed Streetlight” means any streetlight in the Managed System Area, 

which receives electricity directly from wires that travel below ground. 
 
“Utility Revenues” shall have the meaning given to such term in the Construction and 

Financing Interlocal Agreement. 
 
 Section 1.2 Captions and Headings.  The captions, headings, and titles in this 
Agreement are intended as a convenience and not intended to have any substantive meaning or 
be interpreted as part of this Agreement. 
 
 Section 1.3 Plural Terms.  A term or phrase in this Agreement importing the singular 
number only may extend to and embrace the plural number and every term or phrase importing 
the plural number may be applied and limited to the singular number. 
 

ARTICLE II 
ASSURANCES 

 
 Section 2.1 Assurances by the City.  The City hereby makes the following 
assurances, representations, and warranties: 
 

(a) Except as contemplated herein, that all necessary permissions, approvals, reviews, or 
any other forms of acquiescence have been obtained and conducted authorizing the 
City to enter into this Agreement. 

 
(b) To the extent permitted by law and any agreement to which the City is a party, the 

City shall use commercially reasonable efforts to provide all information within its 
control requested by the Authority to the Authority necessary to effectuate the 
purposes of this Agreement. 
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Section 2.2 Assurances by the Authority.  The Authority hereby makes the 

following assurances, representations, and warranties: 
 

(a) All funds paid by the City to the Authority pursuant to this Agreement shall be 
expended and accounted for according to accounting standards for governmental 
entities. 

 
(b) The Authority shall take reasonable actions to minimize the costs associated with this 

Agreement, including future System operating costs, while providing the levels of 
operation and maintenance set forth herein. 

 
(c) The Authority shall perform, or cause to be performed, all Services required under 

this Agreement with the typical level of skill as is customary in the public lighting 
industry. 
 

(d) To the extent permitted by law and any agreement to which the Authority is a party, 
the Authority shall use commercially reasonable efforts to provide all information 
within its control requested by the City to the City necessary to effectuate the 
purposes of this Agreement. 
 

 
ARTICLE III 

OPERATION, MAINTENANCE, AND MANAGEMENT OF A PUBLIC LIGHTING 
SYSTEM 

 
 Section 3.1 Operation and Management.  Subject to the terms of Section 5.2 and the 
availability of funding from the City, the Authority shall commence and perform the Services for 
the Managed System Areas in accordance with Section 3.2.  The City shall purchase all 
electricity necessary to power the System from a third-party power provider.  The Authority is 
not obligated to provide or otherwise arrange for the purchase of electricity on the City’s behalf 
under this Agreement. 
 
 Section 3.2 Certificate of Completion.  The commencement of the Services by the 
Authority of the Managed System Area shall be effectuated by the delivery of a Certificate of 
Completion to the City.  The Authority shall deliver such Certificate of Completion within thirty 
(30) calendar days of acceptance of the work in such area as required by the Lighting Plan and in 
conformity with the Construction and Financing Interlocal Agreement.  The City shall be 
responsible for all activities required for the proper operation, maintenance, and management of 
the portion of the System that are not included in any Managed System Area.  The Authority’s 
responsibility to provide the Services is only applicable to the Managed System Area.  Upon the 
delivery of a Certificate of Completion, the obligation to operate and maintain any real property, 
facilities, equipment, or other personal property held and used by the City necessary for the 
Services in the Managed System Area, including, but not limited to, any part of the System, shall 
be automatically assumed by the Authority without the requirement of further action by the 
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Parties.  At the request of the City, the Authority shall execute documents that are reasonably 
necessary to evidence such assumption.   

 
Section 3.3 Service Requirements.  The Authority shall ensure that the luminaires, 

lamps, photocells and lights in the Managed System Area are in operation and emitting light 
from daily dusk, defined as the half-hour after sunset, to dawn, defined as the half-hour before 
sunrise, in accordance with the service levels set forth in Section 3.7. 

 
Section 3.4 Outage Reporting System.  The Authority shall establish a telephonic 

and internet reporting system, such that individuals may report outages of any System 
components in a Managed Service Area to the Authority, and the Authority shall use 
commercially reasonable efforts to ensure that the individuals that live or work in the geographic 
area of the Managed Service Area are aware of such reporting system. 

 
 Section 3.5 Maintenance.     
 
  3.5.1 Routine Maintenance.  The Authority shall conduct routine maintenance 
on an on-going basis according to Industry Practices to ensure that, at a minimum, the System 
provides the service levels described in Section 3.7.  The Authority shall plan and budget for 
equipment replacement and upgrades based on the expected useful life of System equipment and 
components based on manufacturer recommendations.   
 
  3.5.2 Extraordinary Maintenance.  Subject to the payment of funds under this 
Agreement in sufficient amounts, the Authority shall perform Extraordinary Maintenance  as 
necessary to ensure that, at a minimum, the System provides the service levels described in 
Section 3.7.  The Authority shall make such personnel and equipment available as necessary to 
respond to and remediate any damage to or failure of the System or any individual System 
component on an as-needed basis.  In the event any portion or individual components of the 
System are damaged due to the criminal, intentional, or negligent acts of a third party, Authority 
may, but is not required to, seek such recovery in its own name from such responsible parties. 
 
  3.5.3. Maintenance Resulting from Vegetation.  In the event that any System 
asset in the Managed System Area becomes non-functional due to the City’s failure to maintain 
the vegetation on City property, the Authority shall remain obligated to make the repairs it is 
required to make under this Agreement, provided that the City shall reimburse the Authority for 
the costs directly related to such maintenance, including the costs of any necessary vegetation 
maintenance in connection therewith, which payment shall be in addition to the fees and costs set 
forth in Article IV, upon the City’s receipt of invoices therefor and commercially reasonable 
documentation showing the required maintenance was due to the City’s failure to maintain such 
vegetation.  
 
 Section 3.6 Delegation of Responsibilities.  Subject to the written consent of the City, 
which shall not be unreasonably withheld, the Authority can delegate any or all of its 
responsibilities under this Agreement to a third party contractor.  The City shall have fifteen (15) 
business days from the date of submission of a notice of intent to delegate responsibility under 
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this Section 3.6 to consent or not to consent to such delegation.  If the City does not act within 
fifteen (15) business days, the City shall be deemed to have consented to such delegation. 
 
 Section 3.7 Service Levels. The Authority shall repair any damaged individual 
System assets, or components thereof, that have been reported as non-functioning within the 
standard timeframe for such repair, which standard timeframe shall be the standard of DTE 
Energy for the southeastern Michigan region but in no event more than seven (7) days, of 
receiving such report of non-functionality, provided that if such damage cannot be reasonably 
repaired within such timeframe, then the Authority shall commence such repair within such 
timeframe and diligently prosecute such repairs until completion.   
 
 Section 3.8 Asset Management. The Authority shall operate and maintain the assets 
of the Managed System Area according to Industry Practices.  Inspections and testing of the 
System components shall occur no less than once every six years.  Structural inspections and risk 
assessments will be conducted on a rotating basis of distinct geographical portions of the System 
every three years.  The Authority shall maintain an asset management database that includes, at 
minimum, the following information: the location and installation dates of all poles and 
components; the results of any inspections, testing, and risk assessments of the System 
components; the expected useful life of each of the components of an individual pole; the 
projected inspection and testing date of each component; the type and technical detail of each 
component; and an incident record of each occurrence that requires Extraordinary Maintenance, 
the type and costs of repairs performed, and any third parties that may be liable.   
 

ARTICLE IV 
BUDGETS AND FINANCING 

 
Section 4.1 Operation and Management Fees and Costs.  The City shall pay the 

Authority the following amounts for the Services, provided that in no event, shall the City be 
obligated to pay more in any given year than $8,024,000 (the “Annual Cap Amount”), excluding 
any payments for Extraordinary Maintenance: 

 
(a) Operations and Maintenance Costs: $9.62 per month per Overhead-Fed Streetlight, 

and $17.66 per month per Underground-Fed Streetlight.   
(b) Extraordinary Maintenance Costs:  The actual costs of any Extraordinary 

Maintenance performed during the second previous quarterly period, such that the 
City will pay the Extraordinary Maintenance costs performed for the period of 
January through March of any year on the Quarterly Statement for the July through 
September quarter of that year. 

(c) Administrative Costs:  One Hundred and Twenty-Six Thousand and Two-Hundred 
and Fifty Dollars ($126,250) per month for the operation of the Authority. 

 
The amounts to be paid under this Section 4.1 shall increase annually by the lesser of (i) 

three percent (3%) or (ii) the percentage increase in the CPI over the prior year. 
 

Section 4.2 Calculation of Quarterly Costs.  No later than thirty (30) days prior to 
the first date of each fiscal quarter (defined as January 1, April 1, July 1 and October 1 of each 
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calendar year), the Authority shall submit a statement to the City estimating the costs to be paid 
by the City for such fiscal quarter pursuant to Section 5.1 (the “Quarterly Statement”).  The 
Quarterly Statement shall include detail of the fees for such fiscal quarter, including the number 
and type of Streetlights expected to be serviced, broken out by each of the cost categories in 
substantially the form provided in Exhibit B. 

 
Section 4.3 Adjustments to Quarterly Statements.  To the extent the Authority 

deems it necessary to adjust any of the Quarterly Statements to address a change in 
circumstances outside the Authority’s reasonable control, it shall submit such revisions to the 
City Council and the Mayor or their respective lawful designees (the “Approving Entities”) for 
their approval, which approval shall not be withheld, except in the reasonable discretion of the 
Approving Entities.  The Approving Entities shall have fifteen (15) business days from the date 
of submission of the revisions under this Section to approve or disapprove the revision.  If either 
of the Approving Entities does not to disapprove the revision within fifteen (15) days, the 
revision shall be deemed approved. 

  
Section 4.4      Limited Obligations.  Nothing in this Agreement, including but not 

limited to this Article IV, shall require the Authority to pay the costs associated with the 
performance of any Services or other obligations under this Agreement from Utility Revenues.  

 
ARTICLE V 
PAYMENT 

 
Section 5.1 Payments.   
 Section 5.1.1  Budgeted Payments.  At the beginning of each fiscal quarter 

(which shall be January 1st, April 1st, July 1st, October 1st of each calendar year), the City shall 
pay the Authority the amount for such quarter set forth in the Quarterly Statement provided 
pursuant to Article IV, such that the City shall pay on January 1, 2014 the budgeted amount for 
January, February and March 2014.  The City shall pay such payments by check, payable to the 
Public Lighting Authority, which must be received by the Authority by the fifth (5th) business 
day following the beginning of the fiscal quarter.  Any payment not received by the fifth (5th) 
day following the beginning of a fiscal quarter shall be subject to a ten percent (10%) late 
payment penalty.   

 
 Section 5.1.2 Quarterly Reconciliation.  Within ten (10) days after the end of 

each fiscal quarter (which shall be March 31st, June 30th, September 30th and December 31st of 
each calendar year), except for the fiscal quarter coinciding with the Authority’s fiscal year-end, 
and within thirty (30) days after the Authority’s fiscal year-end, the Authority shall provide to 
the City a detailed reconciliation of the actual out-of-pocket costs and expenses incurred by the 
Authority in the performance of the Services for such fiscal quarter based on the actual number 
of Streetlights serviced.  If the reconciliation discloses an overpayment by the City for the 
previous fiscal quarter, the Authority shall credit the difference to the City against the next 
amounts that may become due under this Agreement.  If the reconciliation shows an 
underpayment by the City for the previous fiscal quarter, the City shall remit the difference to the 
Authority within fifteen (15) business days of such reconciliation pursuant to the procedures set 
forth in Section 5.1.1; provided, however, that, in no event, shall the City be obligated to pay 
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more in any given year than $8,024,000, excluding any payments for Extraordinary 
Maintenance. In no event shall the Authority perform any Services under this Agreement once 
the cumulative costs for a given year submitted by the Authority in the Quarterly Statements for 
such one year period equal the Annual Cap Amount unless the City has agreed in writing to pay 
the Authority for such costs above the Annual Cap Amount pursuant to the payment procedure 
set forth in this Agreement or the Authority has otherwise has identified and earmarked available 
sources of revenue to pay for those Services in excess of the Annual Cap Amount.  In the event 
that the City determines that it, in good faith, believes that the reconciliation does not fully and 
accurately set out the actual out-of-pocket expenses of the Authority that the City is responsible 
to reimburse pursuant to this Agreement, it shall provide notice to the Authority within fifteen 
(15) business days of receipt of the reconciliation, and such dispute will be reconciled pursuant 
to the procedures set forth in Article X.  If the City provides notice of such dispute, the City shall 
remain obligated to pay any undisputed amounts required pursuant to this Section 5.1.3, and the 
City shall deposit the maximum disputed amount in escrow pending resolution of the dispute. 

 
 Section 5.2 No Service Without Payment.  In the event that the City does not make a 
payment pursuant to Section 5.1 or otherwise due hereunder, the Authority shall not  perform the 
Services until such time as the City has made such payment; provided, however, (i) if there is a 
good-faith dispute about the amount owed pursuant to the reconciliation procedure set forth in 
Section 5.1.2, then the City’s delivery of the contested amount to escrow rather than the 
Authority pursuant to the terms herein shall not permit the Authority to cease performing the 
Services until such time as the dispute is resolved and (ii) the Authority may perform Services 
following a nonpayment by the City but only if it has identified and earmarked available sources 
of revenue other than the Utility Revenues.  In the event the City makes any payments less than 
the amounts included in the Quarterly Statement, as may be revised pursuant to this Agreement, 
the Authority is authorized to apply any payments to and continue that portion of the Services it 
deems to be the highest priority and is excused from providing any other Services. 
  
 Section 5.3 Other Revenues.  The Authority shall not be entitled to any revenues 
arising from pole attachment fees, lease payments, or other payments for the use or right to 
attach property to any System assets.  
 

ARTICLE VI 
DATA SHARING, ACCESS, COOPERATION, AND SYSTEM DAMAGE 

 
 Section 6.1 Data and Information.  To the extent permitted by law and any 
agreements to which the City is a party, the City shall provide the Authority full access to all 
data and information in its possession or control, which is reasonably accessible, including all 
data and information contained in the documents commonly known as the “series streetlight 
maps,” necessary to provide the Services.  To the extent permitted by law and any agreements to 
which the Authority is a party, the Authority shall provide the City full access to all data in the 
Authority’s possession or control, which is reasonably accessible, reasonably related to the 
System.   
 

Section 6.2 Access to Assets.  The City hereby grants the Authority a license to access 
all facilities, assets, easements or appurtenances owned, operated, or maintained by the City’s 
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Public Lighting Department or any other City department necessary to provide the Services.  The 
Authority may only use such license for the performance of its obligations pursuant to this 
Agreement and all activities reasonably related thereto.  In using such license, the Authority shall 
not interfere with the City and its representatives, contractors or employees in the performance of 
their duties.  The Authority shall permit the City full access to all facilities, assets, easements or 
appurtenances owned, operated, or maintained by the Authority related to the System, if any, and 
shall not impair access to any public rights of way. 

 
Section 6.3 Cooperation.  The Parties hereby agree to cooperate with each other to 

the fullest extent possible to effectuate the purposes of this Agreement.  
 

Section 6.4 Permits.  The City shall process and issue any permit(s) required under 
City Charter, City Code of Ordinances, or any other local regulatory requirements to the 
Authority, its employees, agents, or contractors within fifteen (15) business days of receiving a 
request for such permit(s) provided that such request includes the detail and documentation 
otherwise required to issue such permit; provided, however, that if there are any permit(s) 
required to conduct any work specified herein that are not within the direct control of the City, 
the City shall use commercially reasonable efforts to ensure that such permits are issued within a 
commercially reasonable timeframe.  The City shall not charge a fee to the Authority for any 
permits, approvals, reviews, or other actions required by the City, but in the event that the City 
does charge a fee to the Authority, such fees can be included as a cost to be reimbursed by the 
City pursuant to this Agreement. 
 
 Section 6.5 System Damage.  The Authority shall not be responsible for any damage 
to the System, or any component thereof, resulting from the criminal, intentional, or negligent 
acts of any third parties, except for its maintenance obligations set forth herein that are fully 
compensated pursuant to this Agreement. In the event any portion of the System or 
Improvements are damaged by the negligent acts of a third party and the City refuses or is unable 
to seek recovery of funds for such damage, the Authority may, but is not required, to seek such 
recovery in the City’s name.   
 
 Section 6.6 System Status Meetings.  The Parties shall meet monthly to review data 
and information relevant to the entire System.  Such meetings shall include a review of system 
outages, Extraordinary Maintenance issues and updates, any outstanding financial issues, and 
any other issues relevant to this Agreement. 
 

ARTICLE VII 
EFFECTIVE DATE, TERM, DEFAULT, TERMINATION 

 
 Section 7.1 Effective Date.  This Agreement shall become effective on the later date 
that each of the following events have occurred: (i) the approval and execution by the City; (ii) 
the approval of the Agreement pursuant to the procedures set forth in the EM Act; (iii) the 
approval of the Agreement by resolution of the Authority; and (iv) the execution by the 
Executive Director of the Authority (the “Effective Date”). 
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Section 7.2 Term.  This Agreement shall commence on the Effective Date and shall 
continue for a period of three years.  This Agreement shall automatically renew for additional 
three-year terms unless the non-renewing Party provides notice to the other Party of its intent not 
to renew no later than one year prior to the expiration date of a term. The non-renewal of the 
Agreement shall be approved by the same process as is required to terminate the Agreement 
under Section 7.5. 

 
Section 7.3 Default.  
 
 Section 7.3.1 City Default. The City shall be in default of this Agreement if the 

City does not make the payments required hereunder, whether in whole or in part, including any 
late payment penalty authorized under Section 5.1.1, within ten (10) days after the due date set 
forth in Section 5.1; provided, however, that the City shall not be in default hereunder if the City 
is in good faith contesting the amount of such payment pursuant to Section 5.1.2.   

 
 Section 7.3.2 Authority Default. Subject to Section 5.2, the Authority shall be 

in default of this Agreement if the Authority fails to perform any of its obligations hereunder 
after the Authority has received thirty (30) days’ notice of such default, provided that if such 
failure cannot be remedied within such thirty (30) day period, the Authority shall not be in 
default if it commences to remedy the default and diligently pursues the remedy to its 
completion. 
 
 Section 7.4 Remedies upon Default.   
  Section 7.4.1 Remedies for City Default. Upon the occurrence of a default by 
the City under Section 7.3.1, the Authority shall first satisfy itself from funds paid in advance to 
the Authority pursuant to Section 5.1.  In the event such amounts are not sufficient to cover all 
payments then due to the Authority, this Agreement shall immediately terminate upon notice 
from the Authority, provided that if such default is cured by the City at any time during the thirty 
(30) consecutive days immediately following termination of this Agreement, such termination 
shall be deemed void and of no further force or effect, provided that the Authority shall have no 
obligations hereunder, financial or otherwise, during such period when the City’s default remains 
uncured or during the 10 day grace period set forth in Section 7.3.1  
 
  Section 7.4.2 Remedies for Authority Default. Upon default by the 
Authority under this Article VII, the City may, at its sole option, (i) perform such obligation of 
the Authority without further notice, and the Authority shall reimburse the City for all costs 
incurred by the City in such performance, but in no event shall the Authority be required to 
reimburse the City any amount in excess of the amounts paid to the Authority in advance 
pursuant to section 5.1.1; or (ii) terminate this Agreement by providing thirty (30) days’ written 
notice to the Authority of the City’s intent to terminate, which notice shall describe in detail the 
Authority’s default; provided that, if the default is cured by the Authority at any time during the 
thirty (30) day notice period, the notice shall be deemed void and of no further force or effect.  
 

Section 7.5 Termination for Convenience.  Either Party may terminate this 
Agreement, for any reason or no reason, with one year advance notice that is approved by a two-
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thirds vote of the governing body of the Party.  If the terminating Party is the City, then the 
approval of the Mayor is required in addition to the vote of the City Council.   
  

ARTICLE VIII 
BOOKS, RECORDS, AND FINANCES 

 
 Section 8.1 Books and Records.  The Authority shall provide for a system of 
accounts for the Authority to conform to a uniform system required by law and for the auditing 
of the accounts of the Authority. The Authority shall obtain an annual audit of the Authority’s 
books and records by an independent certified public accountant and report on the audit and 
auditing procedures in the manner provided by sections 6 to 13 of the uniform budgeting and 
accounting act, 1968 PA 2, MCL 141.426 to 141.433. The audit also shall be in accordance with 
generally accepted government auditing standards and shall satisfy federal regulations relating to 
federal grant compliance audit requirements.  The audit shall be provided to the City within 
thirty (30) days of acceptance by the Board of Directors of the Authority but in no event more 
than one hundred and twenty (120) days following the end of the Authority’s fiscal year.  The 
City may examine the books and records of the Authority related to the Authority’s finances or 
the System and make copies and extracts therefrom at its own expense, all during regular 
business hours as may be reasonably requested and reasonably agreed to by the Authority in 
advance. 
 
 Section 8.2 Enterprise Fund. The Authority shall maintain its books and records 
and its funds on an enterprise fund basis. The Authority shall not pay any net proceeds or profits 
to its local government, other than for services received by the Authority. 

 
ARTICLE IX 

INDEMNIFICATION, LIABILITY, DAMAGES, NOTICE, AND INSURANCE 
 

 Section 9.1 Indemnification.  To the extent permitted by law and subject to Section 
4.4, each Party shall indemnify and hold harmless the other Party and the other Party’s 
employees, agents, directors and officers against all liability arising out of, or resulting from any 
third party claim, suit, action or proceeding arising out of or resulting  from (i) the failure of a 
Party or any of its agents, employees or contractors, to comply with the terms of this Agreement 
or any applicable law; or (ii) any injury, loss, claim or damages arising from the actions or 
omissions of a Party or an agent, employee, director, officer or contractor of the Party. 
 
 Section 9.2 Limitation of Liability; No Special Damages.  Notwithstanding any 
other provision of this Agreement, neither Party shall be liable to the other for any damages for 
loss of profits, loss of revenues, loss of goodwill, loss of anticipated savings, loss of data or cost 
of purchasing replacement services, or any indirect, incidental, special, consequential, exemplary 
or punitive damages arising out of the performance or failure to perform under this Agreement. 
Nothing in this Agreement shall be construed as a waiver of governmental immunity, where 
applicable.   
 
 Section 9.3 Notice of Claims.  If either Party becomes aware of any injury, damages, 
claim, demand, action, legal proceeding, or other loss that may involve the other Party, whether 
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directly or indirectly, it shall inform the other Party in writing within fifteen (15) business days 
of receiving knowledge of the injury, damages, claim, demand, action, legal proceeding, or other 
loss.   
 

Section 9.4 Insurance.  At all times during the term of this Agreement, each Party 
shall procure and maintain, at its sole cost and expense, the following types and amounts of 
insurance coverage issued by an insurance company reasonably acceptable to the other Party, 
unless otherwise agreed to by the Parties in writing: 

 
(a) Commercial general liability, covering bodily and personal injury, property 

damage, and contractual liability insuring the activities of the Party under this 
Agreement, in a minimum amount of One Million Dollars ($1,000,000) per claim 
and Five Million Dollars ($5,000,000) in the annual aggregate, adding the other 
Party as an additional insured with respect to this Agreement. 
 

(b) Commercial automobile liability with limits of One Million Dollars ($1,000,000) 
per claim and Five Million Dollars ($5,000,000) in the annual aggregate, adding 
the other Party as an additional insured with respect to this Agreement.  

 
(c) Worker’s compensation insurance in amounts required in accordance with 

applicable laws. 

(d) Errors and Omissions/Professional Liability with limits no less than One Million 
Dollars ($1,000,000) per claim and Three Million Dollars ($3,000,000) in the 
annual aggregate. 

The insurance required of the City by this Agreement in the amounts, with the coverage and 
other features herein required, may be supplied by a fully funded self-insurance program of the 
City or a self-insurance pool in which the City is a participant; provided that such self-insurance 
program or pool will provide the full coverage required herein. 
 

ARTICLE X 
DISPUTES 

 
Section 10.1 Informal Dispute Resolution.  The Authority and the City will attempt to 

settle any dispute through informal good faith negotiations.  The dispute will be escalated to 
appropriate senior level management of the Parties, if necessary.  Except as otherwise set forth 
herein, if such managers are unable to resolve the dispute within fifteen (15) business days of 
referral (or any other mutually agreed upon timeframe), the Parties will seek resolution of such 
disputes pursuant to Section 10.2. 
 

Section 10.2 Jurisdiction and Venue.  Except as otherwise set forth herein, in the 
event of any disputes between the Parties over the meaning, interpretation, or implementation of 
the terms, covenants, or conditions of this Agreement, the matter under dispute, unless resolved 
any the Parties pursuant to Section 10.1, shall be submitted to the courts of the State of 
Michigan. 

. 
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ARTICLE XI 

MISCELLANEOUS 
 

Section 11.1  Amendment.  This Agreement can be modified or amended only by 
written agreement executed and approved by both Parties in the same manner as required for the 
initial effectiveness of the Agreement, as applicable. 
 

Section 11.2  Heirs, Successors, and Assigns.  All provisions of this Agreement are 
and will be binding on the heirs, executors, administrators, personal representatives, successors 
and assigns of the Authority and the City. 
 

Section 11.3 Severability.  If any provision of this Agreement is held invalid or 
unenforceable by any court of competent jurisdiction, the other provisions of this Agreement will 
remain in full force and effect. Any provision of this Agreement held invalid or unenforceable 
only in part or degree will remain in full force and effect to the extent not held invalid or 
unenforceable. 
 

Section 11.4  Governing Law.  The internal laws of the State of Michigan will control 
in the construction and enforcement of this Agreement. 
 
 Section 11.5 Intentionally Omitted. 
 
 Section 11.6 Entire Agreement.  This Agreement sets forth the entire agreement 
between the Parties and supersedes any and all prior agreements or understandings between them 
related to the subject matter of this Agreement.  It is further understood and agreed that the terms 
and conditions of this Agreement are contractual and are not a mere recital and that there are no 
other agreements, understandings, contracts, or representations between the Parties in any way 
related to the subject matter of this Agreement, except as expressly stated in this Agreement. 
 
 Section 11.7 Notices.  Any and all correspondence or notices required, permitted, or 
provided for under this Agreement to be delivered to any Party shall be sent to that Party by first 
class mail.  All such written notices shall be addressed to each other Party’s signatory to this 
Agreement.  All correspondence shall be considered delivered to a Party as of the date that the 
notice is deposited with sufficient postage with the United State Postal Service.  A notice of 
termination shall be sent via certified mail to the address included with each Party’s signature to 
this Agreement.  Notices shall be mailed to the following addresses: 
  
If to the Authority: Public Lighting Authority 
   65 Cadillac Square, Ste. 2900 
   Detroit, MI 48226 
 
If to City:  City of Detroit 
   Office of the Mayor 
   2 Woodward Avenue, 11th Floor 
   Detroit, MI 48226 
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With a copy to: City of Detroit 
   Office of the Emergency Manager 
   Coleman A. Young Municipal Center 
   2 Woodward Ave. 
   11th Floor 
   Detroit, MI 48226 
   Attn: Sonya Mays 
 

Section 11.8 Force Majeure.  Any delay or failure in the performance by either Party 
hereunder shall be excused if and to the extent caused by the occurrence of a Force Majeure. For 
purposes of this Agreement, Force Majeure shall mean a cause or event that is not reasonably 
foreseeable or otherwise caused by or under the control of the Party claiming Force Majeure, 
including acts of God, fires, floods, explosions, riots, wars, hurricane, sabotage terrorism, 
vandalism, accident, restraint of government, governmental acts, injunctions, labor strikes, other 
than those of the claiming Party or its suppliers, that prevent the claiming Party from furnishing 
the materials or equipment, and other like events that are beyond the reasonable anticipation and 
control of the Party affected thereby, despite such Party's reasonable efforts to prevent, avoid, 
delay, or mitigate the effect of such acts, events or occurrences, and which events or the effects 
thereof are not attributable to a Party's failure to perform its obligations under this Agreement. 

 
Section 11.9 Counterparts.  This Agreement may be executed in one or more 

counterparts, each of which shall be deemed to be an original and all of which together shall 
constitute one and the same instrument. 
 

Section 11.10 Binding Effect.  This Agreement shall be binding upon and inure to the 
benefit of the Parties hereto.  No Party to this Agreement may assign its rights under this 
Agreement to any other person, without obtaining the written permission of the other Parties in 
advance. 

 
Section 11.11 Emergency Manager Approval.  If the City is under the management of 

an Emergency Manager pursuant to the EM Act, at the time of a decision for which the approval 
of the City, the City Council or the Mayor is required, then the approval of the Emergency 
Manager is hereby substituted in place of the approval of the City, the City Council or the 
Mayor, as applicable. 

 
Section 11.12 No Third Party Beneficiaries.  Nothing expressed or referred to in this 

Agreement is intended or shall be construed to give any person other than the Parties to this 
Agreement or their respective successors or permitted assigns any legal or equitable right, 
remedy or claim under or in respect of this Agreement it being the intention of the Parties that 
this Agreement and the transactions contemplated hereby shall be for the sole and exclusive 
benefit of such Parties or such successors and permitted assigns.  

 
 
 

[SIGNATURE PAGE FOLLOWS] 
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This Agreement is executed by the Parties on the dates indicated below. 
 
 
      CITY OF DETROIT 
 
Dated: _________________   By: ______________________________________ 
       KEVYN D. ORR  
      Its: Emergency Manager 
 
 
 
      PUBLIC LIGHTING AUTHORITY 
 
Dated: _________________   By: ______________________________________ 
       ODIS JONES 
      Its: Executive Director 
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EXHIBIT A 
 

Form Certificate of Completion 
 

Please see attached.
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The contents of this document may be amended from time to time by written mutual consent of the Parties. 
 

Last Rev: 10.23.2013 

PUBLIC LIGHTING AUTHORITY 
CERTIFICATE OF COMPLETION 

 
In compliance with the Lighting Plan of the Public Lighting Authority of Detroit (“PLA”), the 
Improvements to the System have been completed for the following geographic area and shall 
now become a Managed System Area of the PLA: 
 
 
Zip Code  
Date of Acceptance  
Number of Street Lights  
Northern Boundary  
Southern Boundary  
Western Boundary  
Eastern Boundary  
 
In addition to the Street Lights located within the Managed System Area, the following 
operation, maintenance, and management of the following property, facilities, or other System 
assets, including any easements or rights-of-way, shall also be assumed by the PLA: 
 
Type of Asset  
General Location  
 
Type of Asset  
General Location  
 
Type of Asset  
General Location  
 
Type of Asset  
General Location  
 
A Map of the Managed System Area is attached to this Certificate of Completion as Exhibit A. 
 
 
Submitted and certified by: 
 
 
_____________________________________  ____________________________ 
Signature       Date 
 
_____________________________________  ____________________________ 
Name        Title 
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EXHIBIT B 
Public Lighting Authority 

Operations and Maintenance 
Quarterly Statement 

 
 

Table 1: Summary of Estimated Costs For This Quarter 
Cost Category    Total 

Operations and Maintenance Costs (See Table 2) $[____] 
Extraordinary Maintenance Costs (See Table 3) $[____] 
Administrative Costs (See Table 4) $[____] 
  
Estimated Quarterly Total Costs $[____] 

 
 

Table 2: Estimated Operations and Maintenance Costs 
Period Estimated Number 

of Streetlights 
Per Streetlight Cost Total 

Month 1    
Overhead-Fed Streetlight [_________] $[____] $[____] 
Underground-Fed Streetlight [_________] $[____] $[____] 
Overhead-Fed Streetlight (LED) [_________] $[____] $[____] 
Underground-Fed Streetlight (LED) [_________] $[____] $[____] 

Month 2    
Overhead-Fed Streetlight [_________] $[____] $[____] 
Underground-Fed Streetlight [_________] $[____] $[____] 
Overhead-Fed Streetlight (LED) [_________] $[____] $[____] 
Underground-Fed Streetlight (LED) [_________] $[____] $[____] 

Month 3    
Overhead-Fed Streetlight [_________] $[____] $[____] 
Underground-Fed Streetlight [_________] $[____] $[____] 
Overhead-Fed Streetlight (LED) [_________] $[____] $[____] 
Underground-Fed Streetlight (LED) [_________] $[____] $[____] 

    
Operations and Maintenance Costs – Quarterly Subtotal $[____] 
 
 

Table 3: Estimated Extraordinary Maintenance Costs 
Period Estimated Number of 

Streetlights 
Per Streetlight Cost 
(as determined in 

Table 3a) 

Total 

Month 1 [_________] $[____] $[____] 
Month 2 [_________] $[____] $[____] 
Month 3 [_________] $[____] $[____] 
Extraordinary Maintenance Costs – Quarterly Subtotal $[____] 
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Table 3a: Prior Six Month Extraordinary Maintenance Per Streetlight Costs 
Period Total Actual Cost of 

Extraordinary 
Maintenance 

Actual Number of 
Streetlights Serviced 

Per Streetlight 
Total 

Prior Month 1 [_________] [_________] $[____] 
Prior Month 2 [_________] [_________] $[____] 
Prior Month 3 [_________] [_________] $[____] 
Prior Month 4 [_________] [_________] $[____] 
Prior Month 5 [_________] [_________] $[____] 
Prior Month 6 [_________] [_________] $[____] 
    
Prior Six-Month Average Extraordinary Maintenance Costs (Sum of prior six 
months divided by six) 

$[____] 

 
 

Table 4: Administrative Costs 
Period   Total 

Month 1 $[____] 
Month 2 $[____] 
Month 3 $[____] 
  
Administrative Costs – Quarterly Subtotal $[____] 
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EXHIBIT 6.3 

(Trust Agreement) 
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AMENDED AND RESTATED TRUST AGREEMENT 
 
 

THIS AMENDED AND RESTATED TRUST AGREEMENT is made and entered 
into as of ______________, 2013, by and among: the Public Lighting Authority, a Michigan 
municipal corporation ("Authority"); the City of Detroit, a Michigan municipal corporation 
("City"); the Michigan Finance Authority (the “MFA”) and Wilmington Trust, National 
Association, a national banking association lawfully authorized to conduct business in the 
State of Michigan ("Trustee ").  Collectively, the signatories are referred to as the Parties, 
and individually, as a Party. Capitalized terms used in this Amended and Restated Trust 
Agreement and not otherwise defined shall have the meanings given to them in their 
respective contexts under the laws of the State of Michigan (the “State”) or under such other 
authority as otherwise indicated herein. 

RECITALS 

WHEREAS, the Michigan Municipal Lighting Authority Act, 2012 PA 392, MCL 
§§123.1261 et seq. ("Act 392"), authorizes municipalities to create public lighting authorities 
for the purposes of providing an equitable and reasonable method and means of financing, 
operating, and maintaining a municipally owned lighting system to supply lighting in 
sufficient quantities to a city; and 

WHEREAS, the City has duly incorporated the Authority pursuant to Act 392 for the 
purpose of constructing, improving, enlarging, reducing, extending, financing, operating or 
maintaining the City's street lighting system (the “System”); and 

WHEREAS, the Emergency Manager of the City (the “Emergency Manager”), 
appointed under the Local Financial Stability and Choice Act, 2012 PA 436, MCL §§141.1541 
et seq., has entered Order No. 6 approving the initial funding for the Public Lighting Authority 
("Order No. 6"); and 

WHEREAS, the Authority and the City have entered into an Interlocal Agreement for 
the Construction and Financing of a Public Lighting System, pursuant to Act 392 (the 
“Contract”); and 

WHEREAS, the Authority is authorized to issue bonds of the Authority, pursuant to 
appropriate action of its Board of Directors (the “Authority Board”), and to enter into Ancillary 
Facility, also as referred to herein “Ancillary Facilities” (as defined in Act 392) with respect to 
the bonds, to provide the funds therefor, payable from proceeds described in the resolution 
authorizing the bonds, which proceeds may include revenues pledged directly to support the 
bonds of the Authority pursuant to the Contract, specifically, the revenues to be received by the 
City pursuant to the City Utility Users Tax Act, 1990 PA 100, MCL §§141.1151 et seq. ("Act 
100"), to finance certain improvements to the System, together with all related 
appurtenances and attachments (the “Improvements”); and 

WHEREAS, on ___________, 2013, the Authority Board adopted a resolution (the 
“Bond Resolution”) authorizing the issuance of bonds in the principal amount of not to 
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exceed $__________________ (the “Authority Bonds”), authorizing the Authority to enter 
into an Ancillary Facility (as defined in Act 392) with respect to the Authority Bonds 
(together with the Authority Bonds, the “Bonds”), to pay the costs of the Improvements, 
authorizing certain officers to negotiate the terms and enter into agreements as may be 
necessary to accomplish the sale and delivery of the Bonds, and to take such other actions 
and make such other determinations as may be necessary or desirable to accomplish the sale 
and delivery of the Bonds; and 

WHEREAS, before the pledge of revenues for payment of the Bonds and the 
Contract become effective, the Authority shall, among other things, enter into an agreement 
with the City, the MFA and the Trustee to provide for the collection of utility tax revenues 
pursuant to Act 100 (the “Utility Revenues”), and to direct payment of those Utility 
Revenues to the Trustee to be held in trust for the benefit of bondholders of the Bonds and 
any additional bonds, Ancillary Facilities or obligations issued by the Authority (the 
“Additional Obligations”, together with the Bonds, the “Obligations”, and each singularly, 
an “Obligation”), or to be used by the Authority for lawful purposes of the Authority, 
provided that not more than $12,500,000 of the Utility Revenues may be used to satisfy the 
Obligations or to further other lawful purposes under Act 392 as directed by the Authority; 
and 

WHEREAS, the Emergency Manager has directed all public utilities and resale 
customers that collect Utility Revenues pursuant to Act 100 (the “Customers”) to remit such 
revenues directly to the Trustee for deposit in the Trust Fund; and 

WHEREAS, the Authority, the City and the Trustee have previously entered into a 
Trust Agreement, effective as of August 1, 2013 (the “Trust Agreement”), and approved by 
Order No. 14 of the Emergency Manager (“Order No. 14”, and together with Order No. 6, 
the “Orders”), providing for the creation of a trust to receive and disburse Utility Revenues 
pursuant to the Orders, Act 100 and Act 392; and 

WHEREAS the Authority, the City and the Trustee desire to amend and restate the 
Trust Agreement (as amended and restated herein, this “Agreement”), and to add the MFA 
as a Party; and 

WHEREAS, the Emergency Manager has issued Order No. __, approving the 
execution of this Agreement. 

NOW, THEREFORE, IN CONSIDERATION OF THE RESPECTIVE COVENANTS, 
AGREEMENTS AND REPRESENTATIONS AND WARRANTIES SET FORTH HEREIN, 
THE PARTIES TO THIS AGREEMENT, INTENDING TO BE LEGALLY BOUND, AGREE 
AS FOLLOWS: 

ARTICLE I 

ESTABLISHMENT OF FUNDS AND ACCOUNTS 

Section 101. Establishment of Trust Fund and Appointment of Trustee.  The City 
and the Authority hereby direct the Trustee to establish a trust account designated and 
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maintained by the Trustee for the deposit of all Utility Revenues collected and so 
designated under this Agreement by the Authority (the "Trust Fund").  Pursuant to Act 
392, Act 100, and the Orders of the Emergency Manager on behalf of the City, the 
Customers are directed to deliver all such Utility Revenues to the Trustee for deposit in 
the Trust Fund held by the Trustee, not more frequently than monthly.  All such deposits 
of Utility Revenues shall become part of the Trust Fund.  The direction of funds by the 
Emergency Manager on behalf of the City as described in this Section 101 is irrevocable for so 
long as any Obligations are Outstanding pursuant to their terms.  The Trust Fund shall be held 
and disbursed pursuant to this Agreement or a successor trust agreement as contemplated under 
Section 303 of this Agreement.  Exhibit D attached hereto and made a part hereof contains 
delivery instructions to the Trustee. 

The City and the Authority hereby appoint the Trustee as depository and trustee for the 
Trust Fund pursuant to the terms of this Agreement.  Trustee hereby agrees to act as trustee and 
to receive, hold, invest and disburse funds from the Trust Fund pursuant to the terms and 
conditions of this Agreement.  The Trustee shall deposit Utility Revenues in the Trust Fund and 
allocate and set aside Utility Revenues into the Debt Retirement Escrow Fund in accordance 
with Section 103 and in the amounts as required for disbursements under Section 105 herein 
below. 

Section 102. Establishment of Funds and Accounts Within Trust Fund.  (a) The 
City and the Authority hereby establish and create within the Trust Fund the following special, 
separate and segregated accounts which shall be held by the Trustee: 

  A. Debt Retirement Escrow Fund. 
  B. PLA Fund. 

C. City Disbursement Fund. 

The Executive Director of the Authority is hereby authorized to direct the Trustee to establish 
such accounts, subaccounts or funds within the Debt Retirement Escrow Fund as shall be 
required for each series of Obligations, if any, to accommodate the requirements of such 
Obligations to the extent permitted by Act 100, Act 392 and other applicable law. 

(b) The Utility Revenues held by the Trustee shall be subject to a lien in favor of the 
holders of Outstanding Obligations, provided that the Authority and the City have an interest in 
the Utility Revenues, but only to the extent of the transfers made pursuant to Section 105(b)(ii) 
and Sections 105(a)(ii) and 105(b)(iii) respectively, and once the Utility Revenues have been 
disbursed from the Trust Fund, they shall be disbursed free and clear of all liens.  The lien in 
this Section 102(b) is paramount and superior to all other liens and interests of any kind, 
including any interest of the Authority or the City, and shall be for the sole purpose of ensuring 
payment of the principal, interest and related administrative and issuance costs of the 
Obligations.  The lien is created and perfected without delivery, recording or notice. 

(c) Notwithstanding the provision in Section 102(b) hereinabove, no Party shall 
permit or cause to be created against the Trust Fund any lien, attachment, trustee process or any 
other judicial process of any creditor.  Trustee shall hold and safeguard the Trust Fund, at the 
cost and expense of the Authority and the City, until no Obligations remain Outstanding and the 
Trust Fund is released pursuant to Section 105(d) of this Agreement.  Notwithstanding the 
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foregoing, if the Trust Fund shall be attached, garnished or levied upon pursuant to judicial 
process, or the delivery of the funds held in the Trust Fund shall be stayed or enjoined by any 
court order, or any court order shall be made or entered into affecting the Trust Fund, or any 
part thereof, the Trustee is hereby expressly authorized to obey and comply with such judicial 
process, stay, injunction or court order, and shall provide the Authority and the City as much 
advance written notice as is reasonably practicable thereof.  In the event the Trustee obeys or 
complies with any judicial process or court order, it shall not be liable to any Party or Customer, 
or to any other person, firm (public or private) or corporation (public or private) by reason of 
such compliance, notwithstanding the subsequent reversal, modification, annulment or setting 
aside of such judicial process, stay, injunction or court order. 

Section 103. Debt Retirement Escrow Fund.  A fund within the Trust Fund to be 
designated the Debt Retirement Escrow Fund (the “Debt Retirement Escrow Fund”) shall be 
established and created under this Trust Agreement for the purpose of disbursing Utility 
Revenues pledged to payment of the Bonds to the party designated in an agreement (the “Bond 
Trust Indenture”) among the Authority, the purchaser or purchasers of such Bonds and 
Wilmington Trust National Association, as trustee appointed by the Authority to act as trustee, 
transfer agent and paying agent for the Bonds (the “Bond Trustee”), and to any party designated 
in an agreement (each, a “Trust Indenture”) among the Authority, the purchaser or purchasers 
of any Additional Obligations and a trustee appointed by the Authority to act as transfer agent 
and paying agent for such Additional Obligations, for the purpose of paying debt service on 
Bonds and Additional Obligations issued by the Authority, including any related reserve 
requirements as provided in the Bond Trust Indenture or another Indenture (“Reserve 
Requirements”), and any administrative and issuance costs associated with the Bonds or 
Additional Obligations. 

Section 104. PLA Fund; City Disbursement Fund.  (a) A PLA Fund (the “PLA 
Fund”) is hereby created within the Trust Fund, as provided in Section 105 herein below.  
Moneys in the PLA Fund shall be used by the Authority for any purpose permitted by Act 392, 
provided that no Utility Revenues shall be deposited to the PLA Fund so long as the Bonds are 
Outstanding and no Additional Obligations have been issued. 

(b) The Executive Director of the Authority is authorized and directed to expend 
money from the PLA Fund for costs permitted by Act 392. 

(c) In the event that the Authority has no remaining expenses or use for moneys as 
permitted by Act 392, any balance in the PLA Fund shall be (i) transferred to the Debt 
Retirement Escrow Fund for disbursement to the Bond Trustee in accordance with Section 103 
hereof, or (ii) if no Obligations remain Outstanding, upon agreement by the Parties (other than 
the Trustee), transferred to a general City Disbursement Fund (the “City Disbursement Fund”), 
which the Trustee is hereby directed to create within the Trust Fund.  The Trustee is hereby 
authorized to disburse moneys from the City Disbursement Fund to the City for deposit to the 
General Fund of the City in the City’s account specified on Exhibit E attached hereto, free and 
clear of all liens as provided in Sections 105(a)(ii), 105(b)(iii) and 105(d). 

Section 105. Disbursements from the Trust Fund.  The available funds in the Trust 
Fund shall be disbursed by the Trustee on the 1st day of each month, or the next Business Day 
(defined herein as any day other than a Saturday, a Sunday, a day on which banking institutions 
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in the city in which the designated corporate trust office of the Trustee is located are closed, or a 
day on which the New York Stock Exchange is closed), if the 1st day is not a Business Day, as 
follows: 

 (a) For disbursements made beginning the 1st day of the month, or the next Business 
Day if the 1st day is not a Business Day, immediately following the date of this Agreement 
through December 31, 2013: 

(i) Each month, from the available funds in the Trust Fund, the lesser of (i) 
the available funds in the Trust Fund and (ii) $1,783,333, shall be transferred to the Debt 
Retirement Escrow Fund and following such transfer, on the same day of such month, such 
amount shall be remitted directly to the Bond Trustee for the purpose of paying any 
principal of and interest on the Obligations, including any Reserve Requirements, any 
administrative and issuance costs associated with the Obligations and to be further 
disbursed as provided in the relevant Bond Indenture. 

(ii) Any amounts remaining in the Trust Fund after making the disbursement 
as provided in Section 105(a)(i) shall be transferred to the City Disbursement Fund.  The 
Trustee is hereby authorized to disburse moneys from the City Disbursement Fund to the 
City for deposit to the General Fund of the City free and clear of all liens. 

 (b) For disbursements made from January 1, 2014 until no Obligations are 
Outstanding, on the 1st day of each month, or the next Business Day, if the 1st day is not a 
Business Day, as follows: 

(i) Each month, from the available funds in the Trust Fund, the lesser of (i) 
the available funds in the Trust Fund and (ii) $1,041,666 (for a maximum annual aggregate 
amount of not to exceed $12,500,000 per calendar year), shall be transferred to the Debt 
Retirement Escrow Fund and following such transfer, on the same day of such month, such 
amount shall be remitted directly to the Bond Trustee or an Additional Obligation Trustee 
for the purpose of paying any principal of and interest on the Bonds and any Additional 
Obligations, including any Reserve Requirements, any issuance costs associated with 
Additional Obligations and to be further disbursed as provided in the relevant Bond 
Indenture. 

(ii) After making the disbursements in Section 105(b)(i) above, from the 
remaining available funds in the Debt Retirement Escrow Fund, in an amount which 
including the amount of the deposit made pursuant to Section 105(b)(i) above does not 
exceed $1,041,666 per month (and not to exceed an annual aggregate amount of 
$12,500,000 per calendar year, which, for the avoidance of doubt, shall be inclusive of the 
amount of the deposit made pursuant to Section 105(b)(i) above) shall be deposited to the 
PLA Fund. 

(iii) Any amounts remaining in the Trust Fund after making the deposits as 
provided in Sections 105(b)(i) and 105(b)(ii) shall be transferred to the City Disbursement 
Fund.  The Trustee is hereby authorized to disburse moneys from the City Disbursement 
Fund to the City for deposit to the General Fund of the City free and clear of all liens. 
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(c) The Trustee shall furnish the Authority and the City with a monthly written 
accounting of the complete account activity of, and transactions executed with respect to, the 
Trust Fund, within fifteen (15) days after the end of such month. 

(d) Within 45 days of the retirement of all Outstanding Obligations issued by the 
Authority, the Trustee shall use best efforts to notify each Customer (identified with contact 
information provided by the City or Authority) to remit Utility Revenues collected under Act 
100 to the City, and if the Trustee receives any funds following the retirement of all Outstanding 
Obligations issued by the Authority, the Trustee shall transmit such funds directly to the City.  
Thereupon the Trust Fund shall be released. 

Section 106.  Additional Obligations.  The Trustee, Authority and the MFA may enter 
into Supplements to this Trust Agreement (each, a “Supplement”) without the consent of the 
City of the limited purpose of providing for the issuance of Additional Obligations to be secured 
by this Trust Agreement pursuant to this Section 106. 

The issuance and delivery of Additional Obligations secured shall be conditioned upon 
the following: 

(a) A certificate of the Executive Director or other authorized officer of the 
Authority, as provided in Exhibit B (the “Authorized Officer”) certifying that the maximum 
aggregate principal and interest due and payable in any one calendar year on all Obligations that 
are Outstanding shall not exceed $12,500,000 and that all the conditions precedent to the 
issuance and delivery of Additional Obligations have been met. 

(b) A Supplement executed by the Trustee, the Authority and the MFA. 

(c) Delivery to the Trustee, the MFA, the City and the Authority of an opinion of 
counsel to the Authority that the Supplement has been duly authorized and is legal, binding, 
valid and enforceable in accordance with its terms. 

 
For purposes of this Agreement “Outstanding” means, in the case of any Obligations, all 

such Obligations secured by the Trust Agreement which have been issued except any such 
portion thereof canceled after purchase or surrendered for cancellation or because of payment at 
or redemption prior to maturity, any such Obligations in lieu of which other Obligations have 
been duly incurred and any such Obligations which are no longer deemed Outstanding under 
their respective terms and with respect to which the Authority is no longer liable under the terms 
of such Obligations. 

Section 107. Utility Tax Revenue Information.   

 (a) Delivery of Information.  The City shall direct all Customers to send to the 
Trustee the information to be submitted in connection with the Utility Revenues, including, but 
not limited to, the utility users tax form (the “Utility Tax Revenue Information”) to the Trustee in 
connection with the Customers’ delivery of the Utility Revenues.  Upon receipt of such Utility 
Tax Revenue Information, the Trustee shall deliver to the individuals specified on Exhibit F an 
electronic copy in PDF form of such Utility Tax Revenue Information.  The Trustee will use 
commercially reasonable efforts to deliver such Utility Tax Revenue Information within one (1) 
business day of its receipt, but in no event no later than three (3) business days after receipt.  The 
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City may alter or amend the information on Exhibit F by delivery of written notice to the Trustee 
and the Authority. 

 (b) Records.  The Trustee shall keep the original Utility Tax Revenue Information 
with its records for the Trust Fund, provided that the Trustee shall, upon request of the City and 
Authority, send such original Utility Tax Revenue Information to the address set forth below 
within ten (10) business days of receipt of the request: 

   City of Detroit Finance Department 
   Income Tax Division 

Coleman A. Young Municipal Center 
   2 Woodward Avenue, Suite 1220 

Detroit, MI 48226 
ATTN:  Utility Users Tax 

 (c) Trustee’s Role.  The Trustee’s duties with respect to the Utility Tax Revenue 
Information is limited to the duties expressly set forth herein, and, for the avoidance of doubt, all 
Parties hereby agree and acknowledge that the Trustee has no oversight duties as to correctness 
or completeness of any Utility Tax Revenue Information and the Trustee’s receipt of the Utility 
Tax Revenue Information shall not constitute constructive notice of any information contained 
therein. 

ARTICLE II 

INVESTMENT OF FUNDS 

 Section 201. Investment of Funds.  All moneys held by the Trustee pursuant to this 
Agreement shall be invested by the Trustee in accordance with written instruction from an 
Authorized Officer of the Authority, which instruction shall be in accordance with the laws of 
the State.  Such moneys will be held uninvested by the Trustee unless and until such joint 
written instruction is received.  The Trustee shall be entitled to rely on said investment 
instruction as to the suitability and legality of such investments.  The Trustee shall not be liable 
for losses on investments made in compliance with the provisions of this Agreement or such 
investment instructions.  The Trustee may make any and all such investments through its own 
investment department or that of its affiliates or subsidiaries, and may charge its ordinary and 
customary fees for such trades, including investment maintenance fees.  The Trustee shall not be 
responsible for providing broker confirmations or investment advice. 

 Section 202. Eligibility of Financial Institutions.  Except as provided in Section 1(5) of 
the Investment of Surplus Funds of Political Subdivisions Act, 1943 PA 20, MCL §§ 129.91, et 
seq., the Authority and City shall not instruct the Trustee to deposit or invest the funds in a 
financial institution that is not eligible to be a depository of funds belonging to the State under a 
law or rule of the State or the United States.  For purposes of this Section 202, “financial 
institution” means a state or nationally chartered bank or a state or federally chartered savings 
and loan association, savings bank or credit union whose deposits are insured by an agency of 
the United States government and that maintains a principal office or branch office located in 
the State under the laws of the State or the United States. 
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ARTICLE III 

THE TRUSTEE 

 Section 301. Powers and Duties of Trustee. 

 (a) The Trustee hereby agrees and covenants with the Parties hereto that it will 
perform all of its obligations under this Agreement and will not deliver custody or possession of 
any of the Trust Fund to anyone except pursuant to the express terms of this Agreement. 

 (b) The responsibilities of the Trustee are administrative in nature and are strictly 
limited to those specifically set forth herein.  No implied duties, covenants or obligations 
shall be read into this Agreement against the Trustee including, without limitation, the 
obligation to make any discretionary decisions.  No fiduciary relationship exists between or 
among the Trustee or the City.  The Trustee undertakes to perform such duties as are 
specifically set forth in this Agreement only and shall have no liabilities or obligations with 
respect to the Trust Fund or its administration of this Agreement except for the Trustee's 
negligence or willful misconduct.  The Trustee shall have no implied duties or obligations 
and shall not be charged with knowledge or notice of any fact or circumstance not 
specifically set forth herein or in any notices given to it in accordance with the notice 
provisions of this Agreement.  The Trustee shall incur no liability with respect to any action 
taken by it or for any inaction on its part in reliance upon any notice, direction, instruction, 
consent, statement or other document believed by it in good faith to be genuine and duly 
authorized, nor for any other action or inaction except for its own negligence or willful 
misconduct.  The Trustee may consult legal counsel selected by it in the event of any dispute 
or question of the construction of this Agreement or seek the assistance of a court of 
competent jurisdiction, and shall incur no liability and shall be fully protected in acting in 
accordance with the opinion or advice of such counsel or the direction of such court.  The 
Trustee shall not be liable for any error of judgment made in good faith by a responsible 
partner, director, officer, affiliate, employee, employer, professional, agent or representative 
of the Trustee unless it shall be proved that the Trustee was negligent in ascertaining the 
pertinent facts.  In no event shall the Trustee be liable for incidental, indirect, special, punitive 
or consequential damages.  The Trustee shall have the right to perform any of its duties 
hereunder through agents, attorneys, custodians or nominees, and shall not be responsible for 
the misconduct or negligence of such agents, attorneys, custodians and nominees appointed by 
it with due care.  None of the provisions contained in this Agreement shall require the Trustee 
to expend or risk its own funds or otherwise incur any financial liability in the performance of 
any of its duties hereunder, or in the exercise of any of its rights or powers vested in it by this 
Agreement, if it shall have reasonable grounds for believing that repayment of such funds or 
adequate indemnity against such risk or liability is not reasonably assured to it.  The 
permissive rights of the Trustee to do things enumerated in this Agreement shall not be 
construed as duties.  The Trustee shall not be accountable for the use or application of any 
money paid over by the Trustee in accordance with the provisions of this Agreement.  The 
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Trustee shall have no duty to collect any Utility Revenues which are required to be deposited 
with it hereunder. 

 (c) The Authority shall defend, at its cost and expense, but only from funds other 
than Utility Revenues, any claim (by whomever asserted) against the Trustee arising out of 
or in connection with the acceptance, administration, exercise or performance of its duties 
under this Agreement.  The Authority shall satisfy any liability, judgment and cost, of or 
relating to such claim, except to the extent that a court of competent jurisdiction has 
determined that such claim, liability or expense is attributable to the Trustee's negligence or 
willful misconduct.  The Trustee may have separate legal counsel and the Authority shall 
pay the reasonable fees and expenses of such separate legal counsel. 

 The Trustee shall notify the Authority promptly of any claim against for which it may 
seek defense. Failure by the Trustee to so notify the Authority shall not relieve the Authority 
from its obligations hereunder. The Trustee shall cooperate in the defense. The forgoing shall 
survive the termination of this Agreement pursuant to Section 402 hereof. 

 (d) The Trustee agrees to accept and act upon written instructions or directions 
pursuant to this Agreement sent by unsecured e-mail (in pdf file format), facsimile 
transmission or other similar unsecured electronic methods, provided, however, that the 
instructions or directions shall be signed by a person as may be designated and authorized to 
sign for the Authority or the City, respectively, or in the name of the Authority or the City, 
respectively, by an authorized representative of the Authority or City, respectively, and the 
Authority or the City, respectively shall provide to the Trustee an incumbency certificate 
listing such designated persons, which incumbency certificate shall be amended whenever a 
person is to be added or deleted from the listing.  If the Authority or City, respectively, 
elects to give the Trustee e-mail or facsimile instructions (or instructions by a similar 
electronic method) and the Trustee in its discretion elects to act upon such instructions, the 
Trustee's understanding of such instructions shall be deemed controlling.  The Trustee shall 
not be liable for any losses, costs or expenses arising directly or indirectly from the Trustee's 
reliance upon and compliance with such instructions notwithstanding such instructions 
conflict or are inconsistent with a subsequent written instruction.  The Authority and City 
agree:  (i) to assume all risks arising out of the use of such electronic methods to submit 
instructions and directions to the Trustee, including without limitation the risk of the Trustee 
acting on unauthorized instructions, and the risk of interception and misuse by third parties; 
(ii) that it is fully informed of the protections and risks associated with the various methods 
of transmitting instructions to the Trustee and that there may be more secure methods of 
transmitting instructions than the method(s) selected by the Authority or the City; and (iii) 
that the security procedures (if any) to be followed in connection with their transmission of 
instructions provide to them a commercially reasonable degree of protection in light of their 
particular needs and circumstances. 

 Section 302. Fees and Expenses of the Trustee.  The Authority shall pay to the 
Trustee from time to time such compensation as shall be agreed upon in writing between the 
Authority and the Trustee for its acceptance of this Agreement and services hereunder.  The 
Trustee’s compensation shall not be limited by any law on compensation of a trustee of an 
express trust.  The Authority shall reimburse the Trustee promptly upon request for all 
reasonable disbursements, advances and expenses incurred or made by it in addition to the 
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compensation for its services, including extraordinary time and services.  Such expenses shall 
include the reasonable compensation, disbursements and expenses of the Trustee’s agents and 
legal counsel.  The Authority agrees that it shall pay all such fees owed the Trustee within 30 
days of receipt of an invoice. 

 Section 303. Successor Trustee. 

 (a) In the event the Trustee becomes unavailable or unwilling to continue as 
Trustee under this Agreement, the Trustee may resign and be discharged from its duties and 
obligations hereunder by giving its written resignation to the Parties to this Agreement.  In 
addition, the Trustee may be removed at any time, with or without cause, upon 30 days prior 
written notice delivered to the Trustee and the Bond Trustee (and any trustee for any 
Additional Obligations) and executed by each of the Parties.  Such resignation or removal 
shall not take effect until the successor has been appointed and has accepted its appointment.  
In such event, the Authority may appoint, with the consent of the City and the MFA which 
consent shall not be unreasonably withheld, a successor trustee, which shall be a commercial 
bank, trust company or other financial institution qualified to act as a trustee under Michigan 
law.  If the Authority fails to appoint a successor trustee within fifteen (15) days after 
receiving the Trustee’s written resignation, the Trustee shall have the right to apply to a court 
of competent jurisdiction for the appointment of a successor trustee.  The successor trustee 
shall execute and delivery to the Trustee an instrument accepting such appointment, and the 
successor trustee shall, without further acts, be vested with all the estates, property rights, 
powers and duties of the predecessor Trustee as if originally named as Trustee herein.  The 
Trustee shall act in accordance with written instructions from the Authority, the City and the 
MFA as to the transfer of the Trust Fund to a successor trustee. 

 (b) Any corporation, association or other entity into which the Trustee may be 
converted or merged, or with which it may be consolidated, or to which it may sell or 
otherwise transfer all or substantially all of its corporate trust assets and businesses or any 
corporation, association or other entity resulting from any such conversion, sale, merger, 
consolidation or other transfer to which it is a party, ipso facto, shall be and become 
successor Trustee hereunder, as applicable, vested with all other matters as was its 
predecessor, without the execution or filing of any instrument or any further act on the part of 
the Parties hereto, notwithstanding anything herein to the contrary. 

ARTICLE IV 

REMEDIES 

 
Section 401. Events of Default. 

Each of the following events is hereby declared an “event of default”: 

(a) failure of the any of the Parties to apply the Utility Revenues as required hereby; 
or 
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(b) any judgment, writ or warrant of attachment or of any similar process shall be 
entered or filed against the Utility Revenues and remains unvacated, unpaid, unbonded, unstayed 
or uncontested in good faith for a period of 60 days. 

Upon the occurrence and during the continuance of an event of default described in this 
Section 401 and known to a responsible officer of the Trustee who is responsible for the 
administration of this Agreement, the Trustee shall give written notice to the City, the Authority 
and the MFA and the Bond Trustee. 

Section 402. Remedies; Rights of Obligation Holders. 

Upon the occurrence of any event of default, the Trustee may, but is not required to, 
pursue any available remedy including a suit, action or proceeding at law or in equity to enforce 
the payment of the principal of, premium, if any, and interest on the Outstanding Obligations 
hereunder and any other sums due hereunder and may collect such sums in the manner provided 
by law out of the Utility Revenues, subject to the provisions of applicable State and federal law. 

No remedy by the terms of this Agreement conferred upon or reserved to the Trustee (or 
to the beneficiary or holder of any Outstanding Obligations) is intended to be exclusive of any 
other remedy, but each and every such remedy shall be cumulative and shall be in addition to any 
other remedy given to the Trustee or to the holders of Outstanding Obligations hereunder now or 
hereafter existing at law or in equity or by statute. 

No delay or omission to exercise any right or power accruing upon any default or event 
of default shall impair any such right or power or shall be construed to be a waiver of any such 
default or event of default, or acquiescence therein; and every such right and power may be 
exercised from time to time and as often as may be deemed expedient. 

No waiver of any default or event of default hereunder, whether by the Trustee or by the 
holders of Outstanding Obligations, shall extend to or shall affect any subsequent default or 
event of default or shall impair any rights or remedies consequent thereon. 

Section 403. Direction of Proceedings by Holders. 

The Bond Trustee or the holders of a majority in aggregate principal amount of the 
Outstanding Obligations which have become due and payable in accordance with their terms and 
have not been paid in full in the case of remedies exercised to enforce such payment, or the Bond 
Trustee or the holders of not less than a majority in aggregate principal amount of the 
Outstanding Obligations in the case of any other remedy, shall have the right, subject to the 
Trustee’s right to be indemnified to its satisfaction, at any time, by an instrument or instruments 
in writing executed and delivered to the Trustee, to direct the method and place of conducting all 
proceedings to be taken in connection with the enforcement of the terms and conditions of this 
Agreement. 

The foregoing notwithstanding, the Bond Trustee or the holders of not less than a 
majority in aggregate principal amount of the Outstanding Obligations which are entitled to the 
exclusive benefit of certain security in addition to that intended to secure all or other Outstanding 
Obligations shall have the right, subject to the Trustee’s right to be indemnified to its 
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satisfaction, at any time, by an instrument or instruments in writing executed and delivered to the 
Trustee, to direct the method and place of conducting all proceedings to be taken in connection 
with the enforcement of the terms and conditions of this Agreement and any supplemental 
agreement, if any, pursuant to which such Outstanding Obligations were issued or so secured or 
any separate security document in order to realize on such security; provided, however, that such 
direction shall not be otherwise than in accordance with the provisions of law and of this 
Agreement and that the Trustee shall have the right to decline to comply with any such request if 
the Trustee shall be advised by counsel (who may be its own counsel) that the action so directed 
may not lawfully be taken. 

Section 404. Application of Moneys. 

All moneys received by the Trustee pursuant to any right given or action taken under the 
provisions of this Article shall, after payment of the cost and expenses of the proceedings 
resulting in the collection of such moneys and of the fees of, expenses, liabilities and advances 
incurred or made by the Trustee, be applied as follows: 

First:  after payment as provided above in this Section, to the payment to the persons 
entitled thereto of all installments of interest then due on the Outstanding Obligations, in 
the order of the maturity of the installments of such interest, and, if the amount available 
shall not be sufficient to pay in full any particular installment, then to the payment 
ratably, according to the amounts due on such installment, to the persons entitled thereto, 
without any discrimination or privilege; and 

Second:  to the payment to the persons entitled thereto of the unpaid principal and 
premium, if any, on the Outstanding Obligations which shall have become due (other 
than Outstanding Obligations called for redemption or payment for payment of which 
moneys are held pursuant to the provisions of this Agreement), in the order of the 
scheduled dates of their payment, and, if the amount available shall not be sufficient to 
pay in full the Outstanding Obligations due on any particular date, then to the payment 
ratably, according to the amount of principal and premium due on such date, to the 
persons entitled thereto without any discrimination or privilege; and 

Third:  to the payment to the persons entitled thereto of all unpaid principal and interest 
on Outstanding Obligations, payment of which was extended by such persons as 
described in Section 401 hereof. 

Whenever moneys are to be applied by the Trustee pursuant to the provisions of this 
Section 404, such moneys shall be applied by it at such times, and from time to time, as the 
Trustee shall determine in its sole discretion, having due regard for the amount of such moneys 
available for application and the likelihood of additional moneys becoming available for such 
application in the future.  Whenever the Trustee shall apply such moneys, it shall fix the date 
(which shall be an interest payment date unless it shall deem another date more suitable) upon 
which such application is to be made and upon such date interest on the amounts of principal to 
be paid on such date shall cease to accrue.  The Trustee shall give such notice as it may deem 
appropriate of the deposit with it of any such moneys and of the fixing of any such date, and 
shall not be required to make payment to the holder of any unpaid Outstanding Obligations until 
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such Outstanding Obligations shall be presented to the Trustee for appropriate endorsement or 
for cancellation if fully paid. 

Whenever all Outstanding Obligations and interest thereon have been paid under the 
provisions of this Section 404 and all expenses and charges of the Master Trustee have been 
paid, any balance remaining shall be paid as provided above. 

Notwithstanding any of the provisions in this Article above, the Trustee shall only apply 
moneys held by it that have been deposited in the Debt Retirement Escrow Fund or the PLA 
Fund pursuant to Section 105 hereof and in no event shall the amount applied pursuant to this 
Section 404 exceed $12,500,000 per calendar year.  If any Ancillary Facility is entered into 
pursuant to a supplemental indenture, the Trustee shall apply moneys to such Ancillary Facility 
as provided in such supplemental indenture and in accordance with this Section, provided that 
any such supplemental indenture shall state whether the related Ancillary Facility will be treated 
as interest or principal for purposes of the application of moneys pursuant to this Section 404. 

Section 405. Remedies Vested in Trustee. 

All rights of action including the right to file proof of claims under this Agreement or 
under any of the Outstanding Obligations may be enforced by the Trustee without the possession 
of any of the Outstanding Obligations or the production thereof in any trial or other proceedings 
relating thereto and any such suit or proceeding instituted by the Trustee shall be brought in its 
name as Trustee without the necessity of joining as plaintiffs or defendants any holders of the 
Outstanding Obligations, and any recovery of judgment shall be for the equal benefit of the 
holders of the Outstanding Obligations. 

Section 406. Rights and Remedies of Obligation Holders. 

No holder of Outstanding Obligations shall have any right to institute any suit, action or 
proceeding in equity or at law for the enforcement of this Agreement or for the execution of any 
trust hereof or for the appointment of a receiver or any other remedy hereunder, unless a default 
shall have become an event of default and (a) the holders of 25% or more in aggregate principal 
amount (i) of the Outstanding Obligations which have become due and payable in accordance 
with their terms and have not been paid in full in the case of powers exercised to enforce such 
payment or (ii) the Obligations then Outstanding in the case of any other exercise of power, and 
unless the Trustee shall thereafter fail or refuse to exercise the powers hereinbefore granted, or to 
institute such action, suit or proceeding in its own name; and such notification, request and offer 
of indemnity are hereby declared in every case at the option of the Trustee to be conditions 
precedent to the execution of the powers and trusts of this Agreement and to any action or cause 
of action for the enforcement of this Agreement, or for the appointment of a receiver or for any 
other remedy hereunder; it being understood and intended that no one or more holders of the 
Outstanding Obligations shall have any right in any manner whatsoever to affect, disturb or 
prejudice the lien of this Agreement by its, his or their action or to enforce any right hereunder 
except in the manner herein provided, and that all proceedings at law or in equity shall be 
instituted, had and maintained in the manner herein provided and for the equal benefit of the 
holders of all Outstanding Obligations.  Nothing in this Agreement contained shall, however, 
affect or impair the right of any holder to enforce the payment of the principal of, premium, if 
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any, and interest on any Outstanding Obligations at and after the maturity thereof, or the 
obligation of the Authority to pay the principal, premium, if any, and interest on each of the 
Outstanding Obligations issued hereunder to the respective holders thereof at the time and place, 
from the source and in the manner in said Outstanding Obligations expressed. 

Section 407. Termination of Proceedings. 

In case the Trustee shall have proceeded to enforce any right under this Agreement by the 
appointment of a receiver, or otherwise, and such proceedings shall have been discontinued or 
abandoned for any reason, or shall have been determined adversely to the Trustee shall, subject 
to any determination in such proceeding, be restored to their former positions and rights 
hereunder with respect to the Utility Revenues pledged and assigned hereunder, and all rights, 
remedies and powers of the Trustee shall continue as if no such proceedings had been taken. 

Section 408. Trustee or Bondholders Deemed to be Related Obligation Holders. 

For the purposes of this Agreement, any trustee appointed pursuant to the Bond Trust 
Indenture or a Trust Indenture shall be deemed the holder of the Obligation or Obligations 
pledged to secure the related MFA bonds for which the trustee is acting pursuant to the related 
Trust Indenture, unless said trustee elects to the contrary or contrary provision is made in the 
related Trust Indenture, in which event the related Trust Indenture shall provide that the holders 
of the Obligation or Obligations pledged to secure the MFA Bonds shall be deemed the holders 
of the Obligation or Obligations to the extent of the principal amount of the Obligation or 
Obligations to which the MFA Bonds secured by such Obligation or Obligations relate. 

ARTICLE V 

MISCELLANEOUS 

 Section 501. Notices.  All notices, consents, waivers and other communications 
required or permitted by this Agreement shall be in writing and shall be deemed given to a 
Party when delivered to the appropriate address by hand or by nationally recognized 
overnight courier service (costs prepaid) to the following addresses and marked to the 
attention of the person (by name or title) designated below (or to such other addresses or 
person as a Party may designate by written notice to the other Parties): 

If to the Authority: 
 
 Public Lighting Authority 
 Executive Director 
 65 Cadillac Square, Suite 2900 
 Detroit, MI 48226 

with a mandatory copy to (which copy shall not constitute notice): 

 The Allen Law Group, P.C. 
 2500 Fisher Building 
 3011 West Grand Boulevard 
 Detroit, MI 48202 
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If to the City: 
 
 City of Detroit 
 Office of the Mayor 
 Coleman A. Young Municipal Center 
 2 Woodward Avenue, 11th Floor 
 Detroit, MI 48226 
 
with a mandatory copy to (which copy shall not constitute notice), while applicable: 
 
 City of Detroit 
 Office of the Emergency Manager 
 Coleman A. Young Municipal Center 
 2 Woodward Avenue, 11th Floor 
 Detroit, MI 48226 
 
If to the MFA: 
 
 Michigan Finance Authority 
 Department of Treasury 
 Austin Building, 1st Floor 
 430 West Allegan Street 
 Lansing, MI 48922 
 
If to the Trustee: 
 
 Wilmington Trust, National Association 
 Corporate Trust Services 

25 South Charles Street, 11th Floor 
Baltimore, MD 21201 

 
with a mandatory copy to (which copy shall not constitute notice): 
 
 Drinker Biddle & Reath 
 Kristin Going 
 1500 K. St., N.W., Suite 1100 
 Washington, DC 20005 
 

 Section 502. Termination.  This Agreement will terminate 30 days following the 
date on which no Obligations are Outstanding.  Following such termination, this Agreement 
shall be of no further force or effect, and no further fees or expenses shall be invoiced by the 
Trustee pursuant hereto except for unbilled fees or expenses incurred by the Trustee prior to 
such time. 
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 Section 503. Interpretation.  Unless the context otherwise requires, references in this 
Agreement to Sections and Exhibits refer to the Sections and Exhibits to this Agreement.  
The words "include," "includes" and "including" when used herein shall be deemed in each 
case to be followed by the words "without limitation."  The headings contained in this 
Agreement are for reference purposes only and shall not affect in any way the meaning or 
interpretation of this Agreement.  All references to dollar amounts contained in this 
Agreement shall mean United States dollars.  References in this Agreement to any gender 
include references to all genders, and references to the singular include references to the 
plural and vice versa.  Unless the context otherwise requires, the words "hereof," "hereby" 
and "herein" and words of similar meaning when used in this Agreement refer to this 
Agreement in its entirety and not to any particular Article, Section or provision of this 
Agreement. 

 Section 504. Entire Agreement.  This Agreement and the other agreements referred to 
herein constitute the entire agreement of the Parties to this Agreement and supersede all prior 
agreements and understandings, both written and oral, among or between any of the Parties with 
respect to the subject matter hereof. 

 Section 505. Parties in Interest.  Except as expressly provided herein, none of the 
provisions of this Agreement is intended to provide any rights or remedies to any Person other 
than the Parties hereto and their respective successors and assigns (if any), the Bond Trustee, the 
purchasers of Obligations and of the MFA Bonds and the trustee for any Additional Obligations. 

 Section 506. Severability.  If any provision of this Agreement is held invalid or 
unenforceable by any court of competent jurisdiction, the other provisions of this Agreement 
will remain in full force and effect.  Any provision of this Agreement held invalid or 
unenforceable only in part or degree will remain in full force and effect to the extent not held 
invalid or unenforceable. 

 Section 507. Governing Law; Jurisdiction and Venue. 

 (a) This Agreement shall be construed in accordance with, and governed in all 
respects by, the internal laws of the State of Michigan (without giving effect to principles of 
conflicts of laws). 

 (b) Each Party to this Agreement (other than the MFA): 

(i) irrevocably submits to the exclusive jurisdiction of the Circuit Court for 
the County of Wayne in the State of Michigan and any state appellate court therefrom 
within the State of Michigan for the purpose of any legal proceeding directly or 
indirectly based upon, relating to arising out of this Agreement or any transaction 
contemplated hereby or the negotiation, execution or performance hereof or thereof and 
irrevocably agrees that all claims in respect of such action or proceeding shall be brought 
in, and may be heard and determined, exclusively in such state or federal courts; 

(ii) irrevocably consents to the service of the summons and complaint and 
any other process in any other action or proceeding relating to the transactions 
contemplated by this Agreement, on behalf of itself or its property, by personal 
delivery of copies of such process to such Party at the addresses set forth in Section 
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501, provided that nothing in this Section 507 shall affect the right of any Party to 
serve legal process in any other manner permitted by law; 

(iii) acknowledges and agrees that any controversy which may arise under 
this Agreement is likely to involve complicated and difficult issues, and therefore 
each such Party hereby irrevocably and unconditionally waives any right such Party 
may have to a trial by jury in any legal proceeding directly or indirectly based upon, 
relating to or arising out of this Agreement or any transaction contemplated hereby or 
the negotiation, execution or performance hereof or thereof; and 

(iv) certifies and acknowledges that (A) no representative, agent or attorney 
of any other Party has represented, expressly or otherwise, that such other Party 
would not, in the event of any legal proceeding, seek to enforce the foregoing waiver 
in Section 507(b)(iii); (B) each Party understands and has considered the implication 
of such waiver; (C) each Party makes such waiver voluntarily and (D) each Party has 
been induced to enter into this Agreement by, among other things, the mutual waivers 
and certifications in this Section 507. 

 Section 508. Rules of Construction.  The Parties hereto agree that they have been 
represented by counsel during the negotiation and execution of this Agreement and, 
therefore, waive the application of any law, regulation, holding or rule of construction 
providing that ambiguities in an agreement or other document will be construed against the 
party drafting such agreement or document. 

 Section 509. Assignment and Successors.  No Party may assign any of its rights or 
delegate any of its obligations under this Agreement without the prior written consent of the 
other Parties, except with respect to a successor trustee as set forth under Section 303(b) of 
this Agreement.  This Agreement will apply to, be binding in all respects upon and inure to 
the benefit of the successors and permitted assigns of the Parties, including the holders of 
the Obligations. 

 Section 510. Further Assurances.  Each Party hereto shall execute and cause to be 
delivered to each other Party hereto such instruments and other documents, and shall take such 
other actions, as such other Party may reasonably request for the purpose of carrying out or 
evidencing any of the transactions contemplated by this Agreement. 

 Section 511. Counterparts.  This Agreement may be executed in one or more 
counterparts, each of which shall be deemed to be an original and all of which together shall 
constitute one and the same instrument.  The exchange of copies of this Agreement and of 
signature pages by facsimile or pdf transmission shall constitute effective execution and 
delivery of this Agreement as to the parties hereto and may be used in lieu of the original 
Agreement for all purposes.  Signatures of the Parties hereto transmitted by facsimile or pdf 
shall be deemed to be their original signatures for all purposes.
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 IN WITNESS WHEREOF, the Parties hereto have duly caused this Agreement to be 
executed as of the date first written above. 

PUBLIC LIGHTING AUTHORITY 

By ___________________________ 

Its:  Executive Director 

Witness for the Public Lighting Authority 

_____________________________ 

 

CITY OF DETROIT 

By __________________________ 

Its:  Emergency Manager 

Witness for the City of Detroit 

_____________________________ 

 

MICHIGAN FINANCE AUTHORITY 

By ___________________________ 

Its:  ____________________ 

Witness for the Michigan Finance Authority 

______________________________ 

WILMINGTON TRUST, NATIONAL ASSOCIATION, AS TRUSTEE 

By __________________________ 

Its:  ____________________ 

Witness for Wilmington Trust, NATIONAL ASSOCIATION 

______________________________
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Public Lighting Authority Trust 

Exhibit A 

Fee Schedule 

 

Administrative Fee    $2,500.00 per annum, payable at closing 

 Assumes proceeds are placed with Wilmington Trust, National Association’s non-
collateralized escrow depository account. 

 Assumes one account. 

 

The fees as quoted and the acceptance of our duties as escrow agent (Trustee_) are 
subject to the satisfactory review and acceptance of all related financing documents by 
the escrow agent, our counsel and the New Business Acceptance Committee.  In the event 
the escrow changes prior to or after closing, Wilmington Bank reserves the right to 
review and renegotiate the fees accordingly. 
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Public Lighting Authority Trust 

Exhibit B 

Certificate as to Authorized Signatures 

 

The specimen signatures shown below are the specimen signatures of the individuals who 
have been designated as authorized representatives of the Public Lighting Authority and 
are authorized to initiate and approve transactions of all types for the escrow account or 
accounts established under the Trust Agreement to which this Exhibit B is attached, on 
behalf of the Public Lighting Authority. 

 

Name/Title/Phone Number   Specimen Signature 

_____________________   ________________ 
Name      Signature 
_____________________ 
Title 
_____________________ 
Phone Number 
 
_____________________   ________________ 
Name      Signature 
_____________________ 
Title 
_____________________ 
Phone Number 
 
_____________________   ________________ 
Name      Signature 
_____________________ 
Title 
_____________________ 
Phone Number 
 
_____________________   ________________ 
Name      Signature 
_____________________ 
Title 
_____________________ 
Phone Number 
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Public Lighting Authority Trust 

 
Exhibit C 

 
Certificate as to City’s Authorized Signatures 

 
The specimen signatures shown below are the specimen signatures of the individuals who 
have been designated as authorized representatives of the City and are authorized to 
initiate and approve transactions of all types for the escrow account or accounts 
established under the Amended and Restated Trust Agreement to which this Exhibit C is 
attached, on behalf of the City. 
 
Name/Title/Phone Number   Specimen Signature 
 
 
_______________________   __________________________ 
Name      Signature 
_______________________ 
Title 
_______________________ 
Phone Number 
 
 
_______________________   __________________________ 
Name      Signature 
_______________________ 
Title 
_______________________ 
Phone Number 
 
 
_______________________   __________________________ 
Name      Signature 
_______________________ 
Title 
_______________________ 
Phone Number 
 
 
_______________________   __________________________ 
Name      Signature 
_______________________ 
Title 
_______________________ 
Phone Number 
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Exhibit D 
 

Payment Instructions 
 
 

By Wire: 
 
Bank:  M & T Bank 
ABA:  022000046 
Account:  Corporate Trust Clearing 
Account No.:  3088001950200 
ffc Public Lighting Trust 
Attn:  Jay Smith 
 
By Check: 
 
Payable to:  Wilmington Trust, National Association 
 
Mailed to: 
 
Wilmington Trust, National Association 
Global Capital Markets 
25 S. Charles Street, 11th Floor 
Baltimore, MD 21201 
Attn:  Jay Smith 
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Public Lighting Authority Trust 

 
Exhibit E 

 
City Account Information 

 
 

City Account Information 
 
Bank:  Comerica Bank 
ABA:  072000096 
Account: City of Detroit Utilities 
Account No. 1850-706191 
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Public Lighting Authority Trust 

 
Exhibit F 

 
City Recipients 

 
Tanya Stoudemire – tanya@detroitmi.gov  
 
Karen King – kingk@itax.ci.detroit.mi.us 
 
Kimberly Dancy-Walker – kimdan@detroitmi.gov 
 
Shyam Karwande – shyamk@itax.ci.detroit.mi.us 
 
 
 
21522619.11\060531-00072  
21,522,619.11\060531-00072  
21,522,619.12\060531-00072  
21,522,619.12\060531-00072  
21522619.12\060531-00072  
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EXHIBIT 6.4 

(Emergency Manager Order) 
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K&E 28375952 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

 )  
In re ) Chapter 9 
 )  
CITY OF DETROIT, MICHIGAN, ) Case No. 13-53846 
 )  
    Debtor. ) Hon. Steven W. Rhodes 
 )  
 ) Re: Docket No. 1341 

LIMITED OBJECTION OF SYNCORA GUARANTEE INC.  
AND SYNCORA CAPITAL ASSURANCE INC. TO DEBTOR’S  
MOTION FOR ENTRY OF AN ORDER AUTHORIZING THE  

PUBLIC LIGHTING AUTHORITY TRANSACTION 

 Syncora Guarantee Inc. and Syncora Capital Assurance Inc. (collectively, 

“Syncora”) file this limited objection to Debtor’s Motion for Entry of an Order 

(I) Authorizing the Debtor to Enter Into and Perform Under Certain Transaction 

Documents with the Public Lighting Authority and (II) Granting Other Related 

Relief [Docket No. 1341] (the “Motion”).  In support of this limited objection, 

Syncora respectfully states as follows: 

Preliminary Statement 

1. Well before the City1 filed its bankruptcy petition, it embraced the 

idea that Chapter 9, first and foremost, is a public revitalization process ― not a 

process to allow the City to provide essential services while minimizing creditor 

                                                 
1  Capitalized terms used but not otherwise defined herein have the meaning 

ascribed to them in the Motion. 
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loss, as legislative history and case law dictate.2  Indeed, in Jones Day’s very first 

pitch to the City to become its legal counsel, it explained how it intended to 

transform the Chapter 9 debt adjustment process3 into a public revitalization 

process that is subsidized by cuts to creditor recoveries: 

• “[A]ny [C]hapter 9 process should pursue as many revitalization 
initiatives as possible.”4 
 

• “[A]s the City gains access to new revenues, it must develop an 
approach that preserves those revenues for reinvestment in the City 
and not just to pay off preexisting debts.”5 
 

• The City should “defend against approaches that focus on expense 
reduction and monetizing assets to pay creditors.”6 

                                                 
2  See H.R. Rep. No. 95-595, at 263 (1977) (“[T]he primary purpose of Chapter 9 

is to allow the municipal unit to continue operating while it adjusts or 
refinances creditor claims with minimum (and in many cases, no) loss to its 
creditors.”); H.R. Rep. No. 94-686, at 524 (1975) (same); Fano v. Newport 
Heights Irrigation Dist., 114 F.2d 563, 564–66 (9th Cir. 1940) (holding that a 
Chapter 9 debtor’s “top-heavy and extravagant” infrastructure spending “of at 
least twice the sheer necessity of the situation” to be subsidized by cuts to 
creditor recoveries rendered plan of adjustment non-confirmable because “it 
would be highly unjust to allocate their cost to the bondholders” and such plan 
treatment was neither fair and equitable nor in the best interest of creditors). 

3  See In re Addison Cmty. Hosp. Auth., 175 B.R. 646, 648–51 (Bankr. E.D. Mich. 
1994) (describing Chapter 9 as a “debt adjustment process” that allows 
“municipalities to continue in existence” pursuant to a confirmable plan of 
adjustment that is “fair, equitable, and feasible, and does not discriminate 
unfairly in favor of any creditor or class of creditors”). 

4  Presentation to the City of Detroit, 57 (Jan. 29, 2013), attached hereto as 
Exhibit 1. 

5  Id. at 54. 
6  Id. at 27. 
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• The Chapter 9 process should be used “to address as many additional 

items as possible, not just the core debt readjustment issues in a Plan 
of Adjustment.”7 
 

The City’s philosophical approach to this case conflicts with the way Congress 

intended Chapter 9 to operate and with the standards set forth therein — e.g., a 

plan of adjustment must be in the “best interests of creditors,” “fair and equitable,” 

and submitted in good faith.  While there is no question that the City of Detroit 

faces many challenges, the means by which these challenges are addressed must be 

integrated into the overall purpose of Chapter 9, which focuses on fairly adjusting 

the debts of the City’s creditors.  

2.  Since that initial presentation, the City and its advisors have 

continued to focus on politically popular public revitalization projects, while at the 

same time marginalizing the City’s many creditors.  In its Creditors Proposal, for 

example, the City put forward a plan where it would spend $1.25 billion on public 

improvement projects such as a roof replacement for the Manoogian Mansion, an 

unspecified airport expansion, and approximately $300 million of unspecified 

“Additional Operating Expenses.”8  Similarly, in its DIP financing proposal, the 

                                                 
7  Id. at 58. 
8  Declaration of Kevyn D. Orr in Support of City of Detroit, Michigan’s 

Statement of Qualifications Pursuant to Section 109(c) of the Bankruptcy Code 
[Docket No. 11] Ex. A (the “Creditors Proposal”), at 127–28. 
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City contemplates spending reportedly $120 million “to fund expenditures that are 

designed to contribute to the improvement of the quality of life in the City.”9   

3. Meanwhile, the City previously announced that it proposes to pay 

certain unsecured creditors only approximately 16.8 cents on the dollar on account 

of their claims despite the size of the City’s asset base and potential mutually 

beneficial and creative opportunities to enhance creditor recoveries.10  These cuts 

to creditor recoveries are projected to fund approximately $650 million of the 

City’s public improvements spending in what literally amounts, at best, to a 

zero-sum proposition.11 

                                                 
9 Motion of the Debtor for a Final Order Pursuant to 11 U.S.C. §§ 105, 362, 

364(c)(1), 364(c)(2), 364(e), 364(f), 503, 507(a)(2), 904, 921, and 922 
(I) Approving Post-Petition Financing, (II) Granting Liens and Providing 
Superpriority Claim Status and (III) Modifying Automatic Stay [Docket No. 
1520] ¶ 47; City of Detroit Receives Commitment for up to $350 Million of 
Post-Petition Financing, PRNEWSWIRE, Oct. 11, 2013 available at 
http://www.prnewswire.com/news-releases/city-of-detroit-receives-
commitment-for-up-to-350-million-of-post-petition-financing-227423391.html 
(estimating approximately $120 million for quality of life expenditures as of 
Oct. 11, 2013).  The City’s DIP financing proposal is connected with its Motion 
of Debtor for Entry of an Order (I) Authorizing the Assumption of That Certain 
Forbearance and Optional Termination Agreement Pursuant to Section 365(A) 
of the Bankruptcy Code, (II) Approving Such Agreement Pursuant Rule 9019, 
and (III) Granting Related Relief [Docket No. 17] (the “Forbearance Motion”), 
wherein the City seeks to pay one group of creditors — the swap counterparties 
— ahead of and before all others. 

10  Creditors Proposal, supra note 8, at 23–29, 107. 
11  Hr’g Tr. 137:6–14, Oct. 24, 2013; see also id. at 132:21–24 (Charles Moore 

confirming that “with respect to the [June 14] proposal . . . an important 
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4. And yet, despite the obvious plan implications of these proposals, the 

City has consistently failed to provide its creditors — as well as the City Council 

— with the information necessary to properly evaluate the merits of its proposals.  

For example, the City refused to provide parties in interest with all necessary and 

requested documentation in connection with the DIP financing proposal and the 

Forbearance Motion.12 

5. The Motion is yet another example of the City’s approach to its 

Chapter 9 case.  Though the City’s desire to remedy the problems with its street 

lights is understandable, the process surrounding, and substance of, the Motion 

suffers from a number of fundamental flaws that have similarly plagued many of 

the City’s other proposals. 

                                                                                                                                                             
component of it is reinvestment in the infrastructure and operations of the City 
of Detroit.”). 

12  See, e.g., Motion of Syncora Guarantee Inc. and Syncora Capital Assurance 
Inc. for Authority to Issue Document and Deposition Subpoenas to the Debtor, 
the Emergency Manager, and Certain of the Debtor’s Advisors Pursuant to 
Federal Rule of Bankruptcy Procedure 2004 [Docket No. 1342] ¶ 9 (requesting 
DIP term sheets and commitment letter that the City refuses to provide); 
Objection of Syncora Guarantee Inc. and Syncora Capital Assurance Inc. to 
Motion of Debtor for Entry of an Order (I) Authorizing the Assumption of That 
Certain Forbearance and Optional Termination Agreement Pursuant to Section 
365(A) of the Bankruptcy Code, (II) Approving Such Agreement Pursuant Rule 
9019, and (III) Granting Related Relief [Docket No. 366] ¶ 1 (detailing the 
City’s secretive negotiations in connection with the Forbearance Motion). 
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6. First, the Motion lacks the detail necessary to evaluate the merits of 

the proposed transaction.  Among other things, the Motion fails to address why, as 

the City contends, the PLA Transaction is “the best (and perhaps only) 

opportunity.”13  It further fails to describe what that opportunity really is ― the 

lighting plan seems to exist in a vacuum divorced from the City’s needs and any 

anticipated economic benefit.  And it does not answer why, of all things the City 

can do to protect its citizens and generate revenues, jobs, and investment, 

upgrading the City’s entire lighting infrastructure makes sense for the City at this 

time. 

7. Second, the detail that the City has provided indicates that the 

transaction may be economically unsound.  For example, though the City points 

out that only $12.5 million of the Pledged Revenues will fund the Act 392 Bond 

payments, it fails to explain why it is necessary to pledge all of the utility tax 

revenues in the first instance, which currently stand at approximately $40 million a 

year.14  Additionally, as set forth in the exhibits attached to the Motion (but not 

referenced in the Motion itself), the City will also obligate itself generally to fund 

                                                 
13  Motion ¶ 22. 
14  Creditors Proposal, supra note 8, at 3. 
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approximately $11 to $12 million of operating and maintenance costs under the 

PLA Transaction.15  

8. Third, the Motion is yet another attempt by the City to push through a 

public reinvestment initiative that would be more appropriately addressed at the 

plan of adjustment stage — and only then after creditors have been given the 

opportunity to evaluate and shape the proposal or propose other approaches.  

Though all parties prefer to see this case move quickly, speed should not come at 

the expense of due process.  Yet, by operating outside the plan of adjustment 

framework, the City is attempting to avoid many of the procedural and substantive 

plan confirmation requirements that are designed to protect creditors from 

precisely this type of transaction — which then requires creditors to respond to 

protect their rights.  If the City would instead negotiate with its creditors towards a 

holistic solution (i.e., a mutually-agreeable plan of adjustment) — as opposed to 

these contested piecemeal proposals that lack the requisite detail this case would 

proceed more quickly and on a more consensual basis. 

9. For these reasons, Syncora submits the instant Limited Objection.   

                                                 
15  See Motion Ex. 1 to Ex. 6.1 (the “PLA Lighting Plan”), at A.4. 
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Limited Objection 

A. Relevant Details Surrounding the PLA Transaction. 

10. The City created the PLA as a separate municipal corporation to 

manage and maintain the City’s public lighting system.16  The PLA “is responsible 

for constructing, improving, enlarging, reducing or extending the City’s street light 

system.”17 

11. In connection with the Motion, the City seeks an order under section 

364(c)(2) of the Bankruptcy Code (a) authorizing the City to enter into and 

perform under the PLA Transaction Documents, and (b) authorizing and approving 

the PLA financing transaction and the granting of a pledge and lien in, and the 

irrevocable transfer of, the Pledged Revenues. 

12. To secure the financing for the PLA Transaction, the City has agreed 

to “irrevocably pledge and cause the existing and future revenue generated from 

the Utility Tax . . .  as security for, and the primary source for the repayment of, the 

Act 392 Bonds.”18  The amount of Pledged Revenues to which the PLA is entitled 

is the lesser of (a) $12.5 million, and (b) the total revenues generated by the Utility 

                                                 
16  Motion ¶ 6. 
17  Motion Ex. 6.4, at 3. 
18 Motion ¶ 7. 
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Tax.19  The City notes, however, that certain key transactional documents the City 

asks this Court to approve are “prospective and subject to modification.”20  As its 

justification for this transaction, the City contends that the public lighting 

initiatives the Act 392 Bonds finance and the Pledged Revenues secure will allow 

the PLA to “construct, improve, enlarge, reduce or extend the City’s Public 

Lighting System for the benefit of the City.”21  According to the City, the “PLA 

Transaction represents the City’s best (and perhaps only) opportunity to remedy 

this public safety concern.”22 

13. To support these claims, the Motion provides some high-level details 

surrounding the transaction.  However, it makes no attempt to quantify or analyze 

how the PLA Transaction will benefit the City and its stakeholders.  Nor does it 

contain any evidence that the City considered any alternative financing 

structures.23 

                                                 
19  Id. 
20  E.g., PLA Lighting Plan, supra note 15, at A.4 (“Please note that negotiations 

on the O&M have not commenced, therefore the information contained in this 
section should be considered prospective and subject to modification.”). 

21  Motion ¶ 19. 
22  Motion ¶ 22 (emphasis added). 
23  It is also puzzling why the City did not wait for the City Council to analyze the 

terms of this proposal — or, for that matter, submit an alternative proposal (as 
they are entitled under PA 436) — before submitting the Motion.  Though the 
City Council’s powers have been dramatically circumscribed by PA 436, it 
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B. The City’s Motion Suffers from a Number of Fundamental Flaws. 

14. The City must demonstrate that the proposed financing is “necessary 

to preserve the assets of the estate” and that the terms of the transaction are “fair, 

reasonable, and adequate.”24  Courts consider the following factors, among others, 

to determine whether the terms of a postpetition financing transaction under 

section 364 of the Bankruptcy Code are appropriate: (a) whether the proposed 

transaction is an exercise of the debtor’s reasonable business judgment; 

(b) whether alternative financing is available on any other basis; (c) whether the 

proposed transaction is in the best interests of both the estate and its creditors; 

(d) whether any better offers, bids, or timely proposals are before the court; 

(e) whether the transaction is necessary, essential, and appropriate to preserve 

estate assets and for the continued operation of a debtor’s business; (f) whether the 

terms of the proposed financing are fair, reasonable, and adequate given the 

                                                                                                                                                             
retains the key right and obligation to evaluate dispositions of City Assets.  
Moreover, the City Council will be a critical part of any plan of adjustment.  
Giving the City Council the full statutory time to consider the proposal would 
seem to accord with at least minimal standards of comity. 

24  In re Crouse Grp., Inc., 71 B.R. 544, 549 (Bankr. E.D. Pa. 1987) (noting that 
debtor must also establish that it was unable to obtain alternative financing).  
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circumstances; and (g) whether the proposed transaction was negotiated in good 

faith and at arm’s length (collectively, the “Farmland Factors”).25 

15. As discussed below, the City cannot satisfy the Farmland Factors.  

First, the Motion fails to provide sufficient information to analyze the merits of the 

PLA Transaction.  Second, the little information the City has provided 

demonstrates that the economics behind PLA Transaction may not be in the best 

interests of the City or its stakeholders.  Third, the City is yet again asking this 

Court to approve a transaction that should be addressed within the procedural 

framework of a plan of adjustment. 

1. The City Has Failed to Provide Adequate Information to Evaluate 
the Proposed Transaction. 

16. Syncora favors the City of Detroit having adequate lighting to protect 

citizens (including considering reasonable prospective population growth) and to 

support other initiatives for the City’s and its stakeholders’ recovery.  But Syncora 

does not support any proposal — like the one at issue in the Motion — that lacks 

all of the information necessary to evaluate that proposal. 

                                                 
25  In re Farmland Industries, Inc., 294 B.R. 855, 879–80 (Bankr. W.D. Mo. 

2003); Bland v. Farmworker Creditors, 308 B.R. 109, 113–14 (S.D. Ga. 2003) 
(applying Farmland Factors). 
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17. Here, the City has failed to provide many of the important details 

surrounding the PLA Transaction.  Among other omissions, the City has not 

provided the following information: 

•  What, if any, process it conducted (e.g., competitive bidding for the 
bonds); 
 

• Whether alternative financing structures were considered;26 
 

• Any objective measure of the costs and benefits associated with the 
relief sought; 
 

• The identity of the engineers and/or other professionals consulting on 
the lighting systems project and their related analyses; 
 

• Why the PLA Transaction is “the best (and perhaps only) 
opportunity” to address public lighting issues; 
 

• The ultimate scope of the lighting systems upgrade over the life of the 
project (e.g., short-term and long-term objectives); and 
 

• How this financing transaction is necessary, essential, or appropriate 
to preserve the City’s assets for its continued operation.27 

                                                 
26  See 11 U.S.C. § 364(c) (“If the trustee is unable to obtain unsecured credit 

allowable under section 503(b)(1) of this title as an administrative expense, the 
court, after notice and a hearing, may authorize the obtaining of credit or 
incurring of debt . . . .”); Crouse Grp., 71 B.R. at 549 (same). 

27  See, e.g., H.R. Rep. 94-686, at 546–47 (1975) (“[B]y facilitating borrowing to 
meet current expenses, the court was actually preserving former secured 
creditors’ collateral by preserving the business as a going entity.  Thus, there 
was no actual or effective taking of property prohibited by the Fifth 
Amendment in giving new security that would prime the former liens of 
secured creditors.  In the municipal context, this reasoning is similarly 
applicable.  While the ‘business’ of government will continue whether it is 
insolvent or not, without cash to continue to provide essential government 
services, the only asset available for the creditors, the municipality’s tax base, 
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18. While it may be true that certain improvements are necessary to the 

City’s infrastructure, this is first and foremost a Chapter 9 debt adjustment process 

that requires the disclosure of certain information.  Notwithstanding that 

requirement, the City has not demonstrated that these reinvestment initiatives are 

necessary or how they map on to a plan of adjustment that benefits all of the City’s 

stakeholders.  Nor, for that matter, has the City detailed the process behind the 

PLA Transaction. 

19. Without this information, it is impossible to assess the merits of the 

Motion and determine whether the PLA Transaction was presented in good faith, is 

in the best interest of creditors, or is fair and equitable.28  Put simply, it is not 

enough to say, without any supporting evidence, that the “PLA transaction 

represents the City’s best (and perhaps only) opportunity to remedy this public 

safety concern.”  The City’s financial commitment to this project is at least $23.5 

million per year for approximately 30 years, or approximately $705 million in 

                                                                                                                                                             
may be seriously eroded by flight of the city’s businesses and residents.”) 
(emphasis added); see also In re Barbara K. Enterprises, Inc., 2008 WL 
2439649, at *8 (Bankr. S.D.N.Y. June 16, 2008) (“A debtor may not obtain 
approval for extending secured credit unless it first establishes that it is 
otherwise unable to reasonably obtain unsecured credit, and the credit is 
necessary for continued operation.”) (emphasis added). 

28  See the Farmland Factors; see also 11 U.S.C. §§ 901(a), 943(b)(1), 943(b)(7), 
1129(b)(2), 1129(a)(3) (analogous Chapter 9 plan confirmation requirements). 
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total.29  Of this $705 million, approximately $192 million, or 27%, will be used 

simply to finance the transaction (based on the City’s own estimates).30  This 

projected $192 million financing cost is yet another material fact that is not 

disclosed by the City in the Motion.  For a transaction of this type and size, much 

more than the City’s bare-bones disclosure is required. 

20. In addition, the timing of this transaction is suspect given that (a) the 

Act 392 Bonds are not projected to be issued until June 2014,31 (b) the City 

previously anticipated spending a total of approximately $1.7 million on public 

lighting capital improvements in the Creditors Proposal,32 and (c) the City Council 

had not yet had the opportunity to review and act on the PLA Transaction at the 

time the City filed the Motion. 

2. The Economic Terms that the City Has Revealed Indicate that the 
PLA Transaction May Not Be in the Best Interests of the City and 
its Stakeholders. 

21. While the City has failed to provide a full view of the economic 

burden that this transaction will place on the City, what little detail it has disclosed 

is troubling — both from the perspective of the City’s taxpayers and its creditors.  

                                                 
29  See PLA Lighting Plan, supra note 15, at A.4, B (estimating $12.5 million 

pledged to repay bonds and $11-12 million in operating and maintenance costs). 
30  See id. App. G. 
31  Id. 
32  Creditors Proposal, supra note 8, at 127. 
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22. To begin, the PLA Transaction will actually cost the City more than 

the Motion reveals.  For example, hidden amidst the details of the exhibits attached 

to the Motion is the fact that the City has committed to fund the operation and 

maintenance of the PLA-managed lighting system.33  Though the City states that it 

assumes no liability for the Act 392 Bonds or C&F Agreement,34 the estimated 

$11–$12 million in annual operational and maintenance expenses the City will pay 

out of its general fund almost doubles the $12.5 million per year price tag attached 

to the face of the Motion.35  Furthermore, of the approximately $150 million in 

projected bond proceeds, approximately $60 million will be used immediately to 

pay off the PLA’s “bridge loan,” which is yet another undisclosed financing device 

buried in the PLA’s plan and budget that receives no mention in the Motion.36  As 

discussed above, of the City’s total $705 million financial commitment, 

                                                 
33  See PLA Lighting Plan, supra note 15, at A.4 (“The estimated annual costs for 

these operation and maintenance services, including PLA administrative costs, 
is $11M to $12M based on the criteria contained in Section A.3.  The source of 
the City funds for the payment of rates has not been identified yet, but it should 
be anticipated that the source will be the City of Detroit General Fund.”). 

34  Motion ¶ 9. 
35  See PLA Lighting Plan, supra note 15, at A.4; see also Motion Ex. 6.2, at 4.1 

(stating that the annual cap for operations and maintenance will be $8.024 
million, plus “Extraordinary Maintenance” payments).  A comparison of current 
costs to these estimates is impossible because the City has not disclosed the 
current operating and maintenance costs associated with its lighting 
infrastructure. 

36  See PLA Lighting Plan, supra note 15, at A.1; id. App. G. 
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approximately $192 million, or 27%, will be used simply to finance the 

transaction.37  Finally, the City is quick to point out that only $12.5 million of the 

Pledged Revenues will fund the Act 392 Bond payments, but it fails to explain why 

it is pledging $40 million of utility tax revenues when only $12.5 million is 

necessary for the transaction.38 

23. The PLA Transaction is just as unfavorable to the City’s creditors.  As 

part of the transaction, the City anticipates “making a multi-year, large scale, city-

wide investment in the public lighting infrastructure.”39  To do so, the City seeks to 

lock-up the Pledge Revenues for 30 years.40  All told, the City’s financial 

commitment to this project is at least $23.5 million per year for approximately 30 

years, or approximately $705 million in total.  Notably though, the Pledged 

Revenues are City resources that could be used to fund recoveries to creditors that 

invested their time and resources in the City’s operations and pensions for decades 

— creditors that are now being asked to accept 16.8 cents on the dollar.41 

                                                 
37  See PLA Lighting Plan, supra note 15, App. G. 
38  E.g., Motion ¶ 17; Creditors Proposal, supra note 8, at 3. 
39  PLA Lighting Plan, supra note 15, at A.1. 
40  Id. at B. 
41  See In re FCX, Inc., 54 B.R. 833, 838 (Bankr. E.D.N.C. 1985) (“[T]he court 

should not ignore the basic injustice of an agreement in which the debtor, acting 
out of desperation, has compromised the rights of unsecured creditors.”). 
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3. The Motion Should be Presented as Part of a Plan of Adjustment. 

24. In connection with the PLA Transaction, the City is attempting to 

restrict a revenue stream for 30 years in a way that diminishes creditor recoveries.  

Given the impact of this transaction, the City should have included it as part of its 

plan of adjustment.42  To the contrary, the City has instead decided to hurriedly 

present this transaction to the City Council and ultimately the Court. 

25.  Ignoring for the moment that the City cannot meet the requirements 

for approval of the Motion, the City’s tactics here signal an awareness that it 

cannot meet the procedural and substantive plan confirmation requirements 

designed to protect creditors from precisely this kind of amorphous transaction.43  

26. For instance, to protect those entitled to vote on a plan of adjustment, 

a Chapter 9 debtor must provide “adequate information” in respect of the 

transactions contemplated thereunder, which means: 
                                                 
42  See In re Braniff Airways, Inc., 700 F.2d 935, 940 (5th Cir. 1983) (transactions 

that dictate the terms of any future plan of restructuring, or alter creditors’ 
rights without otherwise requiring the satisfaction of the disclosure and 
confirmation standards of the Bankruptcy Code are sub rosa plans); see also In 
re Swallen’s, Inc., 269 B.R. 634, 638 (B.A.P. 6th Cir. 2001) (“[A] bankruptcy 
court cannot issue orders that bypass the requirements of Chapter 11, such as 
disclosure statements, voting, and a confirmed plan, and proceed to a direct 
reorganization on the terms the court thinks best, no matter how expedient that 
might be.”) 

43  See, e.g., In re Defender Drug Stores, Inc., 145 B.R. 312, 317 (B.A.P. 9th Cir. 
1992) (“The bankruptcy court cannot, under the guise of section 364, approve 
financing arrangements that amount to a plan of reorganization but evade 
confirmation requirements.”). 
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[I]nformation of a kind, and in sufficient detail, as far as is reasonably 
practicable in light of the nature and history of the debtor and the 
condition of the debtor's books and records … that would enable [] a 
hypothetical investor of the relevant class to make an informed 
judgment about the plan.44 

 
Here, at a minimum, and as set forth above, the City should be required to provide 

detailed financial information, a description of its process, and its underlying 

assumptions in respect of the PLA Transaction. 

27. Moreover, sections 943(b)(7) and 1129(a)(3) of the Bankruptcy Code 

require that a plan of adjustment be in the best interests of creditors and proposed 

in good faith, respectively.  And section 1129(b)(1) of the Bankruptcy Code 

provides that a plan of adjustment may be confirmed even if a class of claims 

rejects the plan so long as “the plan does not discriminate unfairly, and is fair and 

equitable, with respect to each class of claims or interests that is impaired under, 

and has not accepted, the plan.”  The application of “fair and equitable” in Chapter 

9, for instance, requires that “the amount proposed to be paid under the plan was 

                                                 
44  11 U.S.C. § 1125(a)(1); In re Malek, 35 B.R. 443 (Bankr. E.D. Mich. 1983) 

(finding debtor did not disclose adequate information where debtor did not 
include, inter alia, certain financial information, how a plan was to be executed, 
and a projection and underlying assumptions related to its operations); see also 
In re Momentum Mfg. Corp., 25 F.3d 1132, 1136 (2d Cir. 1994) (“This 
disclosure requirement does not attach only to the preparation of disclosure 
statements. ‘Full and fair’ disclosure is required during the entire reorganization 
process; it begins ‘on day one, with the filing of the Chapter 11 petition.’”) 
(citations omitted). 
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all that the creditors could reasonably expect under the circumstances.”45  Collier 

has taken the position that a plan of adjustment is not fair and equitable or in the 

best interests of creditors if it invests heavily in facility improvements to the 

detriment of creditors: 

[A Chapter 9] plan that makes little or no effort to repay creditors over 
a reasonable period of time may not be in the best interest of creditors. 
For example, a debtor that had invested heavily in improvements in 
its facilities at a time when it was unable to pay the claims of its 
bondholders cannot rely on its cash-poor position resulting from the 
investment as a reason why it should pay less to bondholders, 
because the bondholders should not be required in effect to 
subsidize the improvements.  Such a plan is not fair and equitable and 
is not in the best interest of creditors.46 
 

In order to determine whether a proposed treatment of creditors is fair:  

[T]he court must have before it data which will permit a reasonable, 
and hence an informed, estimate of the probable future revenues 
available for the satisfaction of creditors.  And where, as here, 
different classes of creditors assert prior claims to different sources of 
revenue, there must be a determination of the extent to which each 
class is entitled to share in a particular source, and of the fairness of 
the allotment to each class in the light of the probable revenues to be 
anticipated from each source.  To support such determinations, there 
must be findings, in such detail and exactness as the nature of the case 

                                                 
45  Lorber v. Vista Irrigation Dist., 127 F.2d 628, 639 (9th Cir. 1942) (citing West 

Coast Life Insurance Co. v. Merced Irrigation District, 114 F.2d 654, 678 (9th 
Cir. 1940); see also 6 Collier on Bankruptcy ¶ 943.03[1][f][i][B] (16th ed. 
2013) (noting that the “fair and equitable rule has additional content in chapter 
9 cases” while quoting the “reasonable expectations” standard set forth in 
Lorber). 

46  6 Collier on Bankruptcy ¶ 943.03 (citing Fano v. Newport Heights Irrigation 
Dist., 114 F.2d 563 (9th Cir. 1940)). 
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permits, of subsidiary facts on which the ultimate conclusion of 
fairness can rationally be predicated.47  
 

Proposals like the City’s financing of the PLA Transaction are precisely what the 

fair and equitable and best interests tests are designed to address, and the City 

should not be able to short-circuit the confirmation process — including the 

detailed findings that must accompany the Court’s ultimate fairness determination 

— with the Motion. 

28. Similarly, in the context of section 364(e), where a debtor fails to 

provide sufficient information to support a finding of good faith, the court should 

not rubber-stamp the debtor’s request for a finding under that section.48  Rather, 

where, as here, the City has not provided the necessary information to make such a 

finding, a section 364(e) good faith finding is not appropriate. 

29. Finally, it also makes more sense, from a practical perspective, to 

address the issues in the Motion as part of the confirmation process given that there 

are many outstanding that may impact the PLA Transaction but have not yet been 

                                                 
47  Kelley v. Everglades Drainage Dist., 319 U.S. 415, 420 (1943). 
48  E.g., In re White Crane Trading Co., Inc., 170 B.R. 694, 705 (Bankr. E.D. Cal. 

1994) (“Parties similarly lack good faith when they fail to reveal material 
facts.”); cf. In re Buerge, 479 B.R. 101, 107 (Bankr. D. Kan. 2012) (“The court 
cannot infer good faith from an evidentiary record silent on the question 
because such an inference would invert the burden of proof onto the objecting 
party.”) motion for relief from judgment denied, 11-20325, 2013 WL 934836 
(Bankr. D. Kan. Mar. 7, 2013). 
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addressed.  For example, many of the City’s pleadings have noted just how large 

the City of Detroit is and the difficulties that the City has experienced in providing 

municipal services over such a large area.49  The City has also described the large 

number of property foreclosures that it has experienced and questioned what it will 

do with all of this land.50  Presumably, the City will address issues relating to its 

infrastructure (i.e., the land) as part of its proposed plan of adjustment.  These 

issues, however, will likely impact the lighting issues that the City is seeking to 

address through the Motion.  Syncora submits that the City would be better-served 

by addressing all of these issues at the same time as opposed to the piece-meal 

approach that the City is currently employing. 

Conclusion 

30. For the foregoing reasons, Syncora respectfully respects that the Court 

deny the Motion. 

[Remainder of page intentionally left blank.] 

                                                 
49  See, e.g., Declaration of Kevyn D. Orr in Support of City of Detroit, Michigan’s 

Statement of Qualifications Pursuant to Section 109(c) of the Bankruptcy Code 
[Docket No. 11] ¶ 31 (discussing the City’s 139-square mile footprint and 
challenges related to providing municipal services). 

50 See, e.g., id. ¶¶ 34–35 (discussing the City’s large number of foreclosures); 
Creditors Proposal, supra note 8, at 16–17 (same). 
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Dated:  November 6, 2013 /s/ Ryan Blaine Bennett 
 James H.M. Sprayregen, P.C. 
 Ryan Blaine Bennett 
 Stephen C. Hackney 
 KIRKLAND & ELLIS LLP 
 300 North LaSalle 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 - and - 
 David A. Agay 
 Joshua Gadharf 
 MCDONALD HOPKINS LLC 
 39533 Woodward Avenue 
 Bloomfield Hills, Michigan 48304 
 Telephone: (248) 646-5070 
 Facsimile: (248) 646-5075 
  
 Attorneys for Syncora Guarantee Inc. and  

Syncora Capital Assurance Inc. 
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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 

In re:         

   Case No. 13-53846   

 

CITY OF DETROIT, MICHIGAN 

   In Proceedings Under   

   Chapter 9 

Debtor.      

   Hon. Steven W. Rhodes 

_____________________________________/  

 

 JOINDER OF AMBAC ASSURANCE CORPORATION  

IN THE LIMITED OBJECTION OF SYNCORA GUARANTEE INC. AND 

SYNCORA CAPITAL ASSURANCE INC. TO DEBTOR’S MOTION FOR 

ENTRY OF AN ORDER AUTHORIZING THE  

PUBLIC LIGHTING AUTHORITY TRANSACTION 

 

 Ambac Assurance Corporation (“Ambac”), a creditor and party in interest in 

the above-captioned case,
1
 by and through its undersigned counsel, hereby joins in 

the Limited Objection of Syncora Guarantee Inc. and Syncora Capital Assurance 

Inc. to Debtor’s Motion for Entry of an Order Authorizing the Public Lighting 

Authority Transaction [Docket No. 1557] (the “Limited Objection”).  In support of 

this joinder, Ambac adopts and incorporates the arguments in the Limited 

Objection in their entirety as if fully set forth in this joinder. 

                                                 
1
 Ambac is a creditor and party in interest as it is the bond insurer of certain of the City’s general obligation bonds. 

Specifically, Ambac insures approximately $170,000,000 of the City’s general obligation bonds.  As bond insurer, 

Ambac is obligated to pay to bondholders the full scheduled principal of and interest on the insured bonds when due 

as required by its bond insurance policy to the extent the City does not satisfy such obligations under the insured 

bonds.  Under relevant provisions of the applicable bond documents, insurance policies, and applicable law, to the 

extent Ambac makes payments under its policies, it is subrogated to the rights of bondholders and effectively steps 

into the shoes of the bondholders.  
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2 

 

 WHEREFORE, for the reasons set forth in the Limited Objection, Ambac 

respectfully requests that the Court (i) grant the relief requested in the Limited 

Objection, and (ii) grant such other and further relief as the Court may deem just 

and proper. 

      Respectfully Submitted, 

 

      ARENT FOX LLP 

        

Dated:  November 7, 2013  By:  /s/ Carol Connor Cohen  

CAROL CONNOR COHEN 

CAROLINE TURNER ENGLISH 

1717 K Street, NW 

Washington, DC  20036-5342 

(202) 857-6054  

      Carol.Cohen@arentfox.com  

 

DAVID L. DUBROW 

MARK A. ANGELOV 

1675 Broadway 

New York, NY 10019  

(212) 484-3900 

 

and 

 

      SCHAFER AND WEINER, PLLC 

      DANIEL J. WEINER (P32010) 

      BRENDAN G. BEST (P66370) 

      40950 Woodward Ave., Ste. 100 

      Bloomfield Hills, MI  48304 

      (248) 540-3340 

      bbest@schaferandweiner.com 

 

      Counsel for Ambac Assurance Corporation 
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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 

 )  
In re: ) Chapter 9 
 )  
CITY OF DETROIT, MICHIGAN, ) Case No. 13-53846 
 )  
    Debtor. ) Hon. Steven W. Rhodes 
 )  

 
JOINDER OF THE MICHIGAN COUNCIL 25 OF THE AMERICAN FEDERATION 

OF STATE, COUNTY & MUNICIPAL EMPLOYEES, AFL-CIO AND SUB-

CHAPTER 98, CITY OF DETROIT RETIREES TO THE LIMITED OBJECTION OF 

SYNCORA GUARANTEE INC. AND SYNCORA CAPITAL ASSURANCE INC. TO 

DEBTOR’S MOTION FOR ENTRY OF AN ORDER AUTHORIZING THE PUBLIC 

LIGHTING AUTHORITY TRANSACTION 

Michigan Council 25 of the American Federation of State, County & Municipal 

Employees, AFL-CIO and Sub-Chapter 98, City of Detroit Retirees (the AFSCME retiree 

chapter for City of Detroit retirees) (collectively, “AFSCME”) through its counsel, hereby 

joins in the limited objection of Syncora Guarantee Inc. and Syncora Capital Assurance Inc. 

(“Syncora”) dated November 6, 2013 [Docket No. 1557] (the “Limited Objection”) to the 

Debtor’s Motion for Entry of an Order Authorizing the Public Lighting Authority Transaction 

[Docket No. 1341] (the “Motion”).  AFSCME respectfully adopts and incorporates the 

arguments of Syncora set forth in the Limited Objection and further respectfully states as 

follows:  

1. While AFSCME has no per se objection to the City seeking to address its 

problem with street lights for the safety and benefit of all of the City’s residents, AFSCME Is 

particularly concerned given the apparent bare bones disclosures in the Motion and further 

concerns set forth at length by Syncora, including that (i) 27% of the amount of the proposed 

bond funding (representing approximately $192 million of the $705 million financial 
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-2- 

commitment in the transactions proposed in the Motion) will be utilized to simply finance the 

transaction; (ii) the City previously anticipated spending a total of approximately $1.7 million 

on public lighting capital improvements in the June 14, 2013 Creditors Proposal (and yet now 

seeks to enter into an approximately $705 million financial commitment); and (iii) the City will 

be locking up millions of dollars a year in utility tax revenues for 30 years to finance the 

transactions.   

2. The pledge now of these critical revenue streams, when viewed in conjunction 

with revenues potentially being pledged by the City in its recently filed Postpetition Financing 

Motion [Docket No. 1520], could better be utilized to help revitalize the City and at the same 

time provide for a more meaningful recovery to all creditors, including the City’s active and 

retired employees. At minimum, in a case such as this, the City has not explained or 

demonstrated why significant pledges of the City’s limited revenue streams should be pursued 

at this juncture as opposed to at a later date at which time all interested parties may be in the 

process of negotiating and formulating a comprehensive plan of adjustment. 

WHEREFORE, for the reasons set forth in the Limited Objection, AFSCME 

respectfully requests that the Court deny the Motion and grant such other and further relief as 

the Court may deem just and proper. 

Dated: November 8, 2013 

LOWENSTEIN SANDLER LLP 

By: /s/  Sharon L. Levine   
Sharon L. Levine, Esq.  
John K. Sherwood, Esq. 
Philip J. Gross, Esq. 
Keara M. Waldron, Esq. 
65 Livingston Avenue 
Roseland, New Jersey 07068 
(973) 597-2500 (Telephone) 
(973) 597-6247 (Facsimile) 
slevine@lowenstein.com 
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jsherwood@lowenstein.com 
pgross@lowenstein.com 
kwaldron@lowenstein.com 
 

-and- 
 

Herbert A. Sanders, Esq. 
THE SANDERS LAW FIRM PC 
615 Griswold St., Suite 913 
Detroit, MI 48226 
(313) 962-0099 (Telephone)  
(313) 962-0044 (Facsimile) 
hsanders@miafscme.org 
 

-and- 
 
Richard G. Mack, Jr., Esq. 
Miller Cohen, P.L.C. 
600 West Lafayette Boulevard 
4th Floor 
Detroit, MI 48226-3191 
 
Counsel to Michigan Council 25 of the American 

Federation of State, County and Municipal 

Employees (AFSCME), AFL-CIO and Sub-

Chapter 98, City of Detroit Retirees 
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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION  

 

 )  
In re: ) Chapter 9 
 )  
CITY OF DETROIT, MICHIGAN, ) Case No. 13-53846 
 )  
    Debtor. ) Hon. Steven W. Rhodes 
 )  

CERTIFICATE OF SERVICE 

The undersigned certifies that on October 11, 2013, Joinder of the Michigan Council 25 

of the American Federation of State, County & Municipal Employees, AFL-CIO and Sub-

Chapter 98, City of Detroit Retirees to the Limited Objection of Syncora Guarantee Inc. and 

Syncora Capital Assurance Inc. to the Debtor’s Motion for Entry of an Order Authorizing the 

Public Lighting Authority Transaction was filed with the Clerk of the Court using the CM/ECF 

system, which provides electronic notification of such filing to all counsel of record. 

 
Dated:    November 8, 2013    /s/ Lisa M. Bonito               
           Lisa M. Bonito 
       LOWENSTEIN SANDLER LLP 

65 Livingston Avenue 
Roseland, New Jersey 07068 
(973) 597-2500 (Telephone) 
lbonito@lowenstein.com  
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

 )  
In re ) Chapter 9 
 )  
CITY OF DETROIT, MICHIGAN, ) Case No. 13-53846 
 )  
    Debtor. ) Hon. Steven W. Rhodes 
 )  

JOINDER OF FMS WERTMANAGEMENT AöR TO THE LIMITED OBJECTION  
OF SYNCORA GUARANTEE INC. AND SYNCORA CAPITAL ASSURANCE INC.  

TO DEBTOR’S MOTION FOR ENTRY OF AN ORDER AUTHORIZING  
THE PUBLIC LIGHTING AUTHORITY TRANSACTION 

FMS Wertmanagement AöR (“FMS”) through its counsel, hereby joins (the “Joinder”) 

in the limited objection of Syncora Guarantee Inc. and Syncora Capital Assurance Inc. 

(“Syncora”) dated November 6, 2013 [Dkt. No. 1557] (the “Limited Objection”) to the 

Debtor’s Motion for Entry of an Order Authorizing the Public Lighting Authority Transaction 

[Dkt. No. 1341] (the “Motion”)1.  In support of this Joinder, FMS respectfully states the 

following: 

1. FMS asserts the arguments set forth in the Limited Objection and incorporates 

those paragraphs as if fully set forth herein. 

2. The City is seeking this Court’s authority to enter into the PLA Transaction, with 

the goal of improving the City’s public lighting system.  Unfortunately, the City’s Motion fails to 

provide its creditors and other parties in interest in this Case with sufficient information to 

evaluate this Motion on its merits.  Without more fulsome disclosures, FMS cannot decipher if 

this Motion is in the City’s best interest, let alone the best interest of the City’s creditors and 

citizens.   

                                                 
1 Capitalized terms used in this Joinder but not otherwise defined herein shall have the meaning ascribed to such 
terms in the Motion. 
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3. As the Limited Objection states in more detail, it is premature for the City to 

pursue public reinvestment initiatives which are better addressed during and through a plan of 

adjustment.   

WHEREFORE, for the reasons set forth in the Limited Objection and this Joinder, FMS 

respectfully requests that the Court deny the motion and grant such other and further relief as 

may be just and proper.  

Dated:  November 8, 2013 Respectfully submitted, 
  
 SCHIFF HARDIN LLP 
  

By: /s/ Karen V. Newbury 
 Rick L. Frimmer  
 Karen V. Newbury  
 Michael W. Ott  
 SCHIFF HARDIN LLP  
 233 South Wacker Drive  
 Suite 6600  
 Chicago, IL 60606  
 Tel. 312-258-5500  
 Fax. 312-258-6500  
 Rfrimmer@schiffhardin.com  
 knewbury@schiffhardin.com  
 mott@schiffhardin.com  

 Attorneys for FMS Wertmanagement AöR 
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UNITED STATES BANKRUPTCY COURT  
FOR THE EASTERN DISTRICT OF MICHIGAN 

(Southern Division) 
 

In re      ) 
      ) Chapter 9 
CITY OF DETROIT, MICHIGAN,  ) 
      ) Case No. 13-53846-swr 
  Debtor.   ) 
      ) Hon. Steven W. Rhodes 
      ) 
      ) Re: Docket Nos. 1341 & 1557 
 
 

 
JOINDER OF HYPOTHEKENBANK FRANKFURT AG, HYPOTHEKENBANK 

FRANKFURT INTERNATIONAL S.A., AND ERSTE EUROPAISCHE PFANDBRIEF- 
UND KOMMUNALKREDITBANK AKTIENGESELLSCHAFT IN LUXEMBURG S.A. 
IN THE LIMITED OBJECTION OF SYNCORA GUARANTEE INC. AND SYNCORA 

CAPITAL ASSURANCE, INC. TO DEBTOR’S MOTION FOR ENTRY OF AN ORDER 
AUTHORIZING THE PUBLIC LIGHTING AUTHORITY TRANSACTION 

 
 

Hypothekenbank Frankfurt AG, Hypothekenbank Frankfurt International S.A., and Erste 

Europäische Pfandbrief- und Kommunalkreditbank Aktiengesellschaft in Luxemburg S.A. 

(collectively “EEPK”), by its undersigned attorneys, hereby joins in the Limited Objection of 

Syncora Guarantee Inc. and Syncora Capital Assurance, Inc. (Docket No. 1557) (the “Syncora 

Objection”), to Debtor’s Motion for Entry of an Order Authorizing the Public Lighting Authority 

Transaction (Docket No. 1341) (the “Motion”).     

 Accordingly, for the reasons set forth in the Syncora Objection, EEPK requests that this 

Court deny the Motion and grant it such other and further relief as is just and proper.   
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Dated: November 11, 2013.   /s/ Matthew G. Summers     
      Matthew G. Summers, Esquire 

 Ballard Spahr LLP 
 919 North Market Street, 11th Floor 
 Wilmington, Delaware 19801 
 Telephone:  (302) 252-4428 
 Facsimile:  (302) 252-4466 
 E-mail: summersm@ballardspahr.com 
  
 Vincent J. Marriott, III, Esquire 

  Ballard Spahr LLP 
  1735 Market Street, 51st Floor 
  Philadelphia, Pennsylvania 19103 
  Tel:  (215) 864-8236 
  Fax: (215) 864-9762 
  E-mail: marriott@ballardspahr.com 

  
 -and- 
 

      Howard S. Sher, Esquire  
      Jacob & Weingarten, P.C. 
      Somerset Place 
      2301 W. Big Beaver Road, Suite 777 
      Troy, Michigan 48084 
      Tel:  (248) 649-1200 
      Fax:  (248) 649-2920 
      E-mail:  howard@jacobweingarten.com 

 
 Attorneys for Hypothekenbank Frankfurt AG, 
 Hypothekenbank Frankfurt International S.A., Erste 
 Europäische Pfandbrief- und  Kommunalkreditbank 
 Aktiengesellschaft in Luxemburg S.A. 
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CERTIFICATE OF SERVICE 
 

 I, Matthew G. Summers, state that on November 11, 2013, I filed a copy of the foregoing 
Joinder in the Limited Objection of Syncora Guarantee Inc. and Syncora Capital Assurance, Inc. 
to Debtor’s Motion for Entry of an Order Authorizing the Public Lighting Authority Transaction 
of  with the Clerk of Court using the Court’s ECF system and I hereby certify that the Court’s 
ECF system has served all registered users that have appeared in the above-captioned case.  I 
declare under penalty of perjury that the foregoing is true and correct to the best of my 
knowledge, information, and belief. 
 
   

 
   /s/ Matthew G. Summers    
   Matthew G. Summers 
   E-mail: summersm@ballardspahr.com 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

 )  
In re ) Chapter 9 
 )  
CITY OF DETROIT, MICHIGAN, ) Case No. 13-53846 
 )  
    Debtor. ) Hon. Steven W. Rhodes 
 )  

MOTION OF THE OBJECTORS FOR (I) CLARIFICATION REGARDING 
THE PURPOSE OF THE HEARING FOR DEBTOR’S MOTION FOR 

ENTRY OF AN ORDER AUTHORIZING THE DEBTOR TO ENTER INTO 
AND PERFORM UNDER CERTAIN TRANSACTION DOCUMENTS 

WITH THE PUBLIC LIGHTING AUTHORITY AND GRANTING OTHER 
RELATED RELIEF AND (II) LEAVE TO CONDUCT LIMITED 

DISCOVERY 

The Objectors1 submit this motion for (i) clarification of the purpose of the 

hearing set for Debtor’s Motion for Entry of an Order (I) Authorizing the Debtor to 

Enter Into and Perform Under Certain Transaction Documents with the Public 

Lighting Authority and (II) Granting Other Related Relief [Docket No. 1341] (the 

“PLA Motion”); and (ii) leave to conduct limited discovery relating to the PLA 

Motion pursuant to Local Rule 7026-3 of the United States Bankruptcy Court of 

the Eastern District of Michigan.  In support of this motion, the Objectors 

respectfully represent as follows: 

                                                 
1  Syncora Guarantee Inc. and Syncora Capital Assurance Inc. (collectively, “Syncora”), Ambac Assurance 

Corporation, and Michigan Counsel 25 of the American Federation of State, County and Municipal Employees, 
AFL-CIO and Sub-Chapter 98, City of Detroit Retirees join in this motion. 
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BACKGROUND 

1. On October 23, 2013, the City of Detroit (the “City”) filed a motion 

requesting authorization pursuant to section 364(c) of the Bankruptcy Code to 

pledge approximately $12.5 million of its annual utility tax revenues to secure the 

Public Lighting Authority’s (the “PLA”) issuance of approximately $153 million 

of debt to fund the City’s public lighting system upgrade (the “PLA Transaction”).  

(PLA Mot. ¶ 17).  The PLA Motion also requests that the Court find that the PLA 

Transaction constitutes a “good faith” financing transaction under section 364(e) of 

the Bankruptcy Code.  (Id.)   

2. The transaction structure, broadly, is as follows: the Michigan Finance 

Authority (the “MFA”) first issues certain bonds (“MFA Bonds”) to third party 

lenders.  (PLA Mot. ¶ 6.)  The proceeds from this sale are then used to purchase 

approximately $153 million of bonds issued by the PLA pursuant to Act 392 (the 

“Act 392 Bonds”).  (PLA Mot. ¶ 6.)  The City, in turn, pledges to the trustee for the 

Act 392 Bonds the lesser of (a) $12.5 million and (b) the total revenues generated 

by a utility tax which the City continues to levy pursuant to MCL §§ 141.1151 to 

141.1177 (“Act 100”).  This pledge is provided pursuant to a trust agreement and 

Act 392.  It requires the transfer of all of the City’s right, title, and interest in the 

utility tax to the trustee for the Act 392 Bonds and is the primary source for 

repayment of the Act 392 bonds.  (PLA Mot. ¶ 7.)  The lighting improvements will 
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be financed with the proceeds from a $60 million “bridge loan,” and subsequently 

the Act 392 bonds.  (Ex. 6.1 to PLA Mot. p 22.)   

3. The financing is intended to support a short term and long term plan 

for implementation, which is described on two pages of the Public Authority 

Lighting Plan in general terms.  (Ex. 6.1 to PLA Mot. pp. 23–24.)  The operation 

and maintenance of the City’s lighting infrastructure is the subject of an operations 

and maintenance agreement (“O&M Agreement”) over which negotiations have 

not yet begun.  (Ex. 6.1 to PLA Mot. p 22.)  The City’s Lighting Plan states that it 

anticipates that it will pay for operations, maintenance, and PLA administrative 

costs with $11–12 million a year from the City’s General Fund.2  (Id.)   

4. The City claims that the PLA Transaction is necessary “to finance the 

cost to construct, improve, enlarge, reduce or extend the City’s Public Lighting 

System for the benefit of the City.”  (PLA Mot. ¶ 6.)  The City also suggests that 

“it is well known that the City and its residents suffer from the City’s inability to 

maintain the street light system,” and as such the PLA Transaction represents the 

“best (and perhaps only) opportunity to remedy this public safety concern.”  (PLA 

Mot. ¶ 21.)   

5. The PLA Transaction is a large transaction that may adversely affect 

the position of creditors of the City because it contemplates the diversion of a 
                                                 
2  However, the proposed O&M Agreement itself caps the City’s general fund contribution to $8,024,000.  (Ex. 

6.2 to DIP Mot. p 8.)   
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significant source of the City’s revenues.  For this reason and others, Syncora has 

submitted its Limited Objection to the PLA Motion which explains the numerous 

concerns regarding the PLA Transaction [Doc. No. 1557].  As of the filing of this 

motion, Ambac Assurance Corporation, FMS Wertmanagement AöR, Michigan 

Council 25 of the American Federation of State, County & Municipal Employees, 

AFL-CIO and Sub-Chapter 98, City of Detroit Retirees (“AFSCME”), and 

Hypothekenbank Frankfurt AG, Hypothekenbank Frankfurt International S.A., and 

Erste Europäische Pfandbrief- und Kommunalkreditbank Aktiengesellschaft in 

Luxemburg S.A. (collectively “EEPK”) (collectively, the “Objectors”) have joined 

in Syncora’s Limited Objection.  

6. The Court issued a Notice of Hearing regarding the PLA Motion 

[Doc. No. 1579] setting a hearing date for the PLA Motion for November 27, 

2013. There is no indication of whether this hearing will be evidentiary in nature.  

The Objectors now bring this motion to clarify the purpose of the November 27 

hearing and to seek leave to conduct limited discovery related to the PLA 

Transaction. 

JURISDICTION 

7. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 

157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2).  Venue 

for this matter is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409. 
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RELIEF REQUESTED 

8. The Objectors respectfully requests the entry of an order substantially 

in the form attached hereto as Exhibit 1 (i) clarifying the purpose of the hearing on 

the PLA Motion and (ii) granting the Objectors leave to conduct limited discovery 

relating to the PLA Motion.  

BASIS FOR RELIEF 

A. Clarification of the Purpose of the Hearing on the PLA Motion 

9. The hearing on the PLA Motion was set by this Court for November 

27, 2013 [Doc. No. 1579].   However, there is no indication whether this hearing 

will be evidentiary in nature.  The Objectors believe they will be prejudiced in their 

ability to participate in a comprehensive hearing on the PLA Motion if the hearing 

is held prior to their ability to conduct discovery with respect to the PLA 

Transaction.  Accordingly, the Objectors respectfully request that the Court clarify 

the purpose of the November 27, 2013 hearing.  

B. The Objectors’ Request for Leave to Seek Limited Discovery Relating 
 to the PLA Motion. 
        

10. Local Bankruptcy Rule 7026-3 states that “[d]iscovery in a contested 

matter is permitted only upon a court order for cause shown.”  E.D. Mich. LBR 

7026-3.  The Objectors submit that, in this case, good cause exists for limited 

discovery surrounding the PLA Motion.  
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11. Courts consider the following factors to determine whether the terms 

of a postpetition financing transaction under section 364 of the Bankruptcy Code 

are appropriate: (a) whether the proposed transaction is an exercise of the debtor’s 

reasonable business judgment; (b) whether alternative financing is available on any 

other basis; (c) whether the proposed transaction is in the best interests of both the 

estate and its creditors; (d) whether any better offers, bids, or timely proposals are 

before the court; (e) whether the transaction is necessary, essential, and appropriate 

to preserve estate assets and for the continued operation of a debtor’s business; 

(f) whether the terms of the proposed financing are fair, reasonable, and adequate 

given the circumstances; and (g) whether the proposed transaction was negotiated 

in good faith and at arm’s length.  In re Farmland Industries, Inc., 294 B.R. 

855, 879–80 (Bankr. W.D. Mo. 2003).  Discovery is necessary in order to 

competently assess whether the PLA Transaction meets these requirements.  

12. First, the Objectors and other creditors have little to no substantive 

information regarding the negotiation and structuring of the PLA Transaction.  The 

City seeks to secure an order that provides that section 364(e) of the Bankruptcy 

Code, which states that the negotiations related to this transaction were the result 

of good faith, arm’s length negotiations, applies to and protects the PLA 

Transaction.  (Ex. 1 to PLA Mot. ¶ E.)  The City states it needs this determination 

in order to secure financing from MFA bond buyers in the face of potential appeal 
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of any potential Court order.  (PLA Mot. ¶ 25.)  However, the PLA Motion does 

not provide any meaningful information regarding the negotiations among the 

PLA, MFA, City, and prospective purchasers.  Discovery is required to assess 

whether the negotiations of the PLA Transactions were conducted in good faith. 

13. Second, the City does not explain in the PLA Motion whether it 

entertained alternate lighting or financing proposals or whether any alternative 

proposals existed.  The City claims that PLA Transaction was the “best (and 

perhaps only) opportunity” to address the City’s lighting concerns.  (PLA Mot. ¶ 

21.)  However, it does not specify any alternative proposals it entertained or why 

the PLA Transaction is superior to other proposals.  Discovery is required to assess 

whether the PLA Transaction was in fact the best opportunity to address the City’s 

concerns.   

14. Third, the PLA Motion does not specify the basis for the necessity of 

the PLA Transaction or nature of the relationship between the PLA Transaction 

and the City’s other initiatives or crime problems.  In fact, the City does not 

provide any detailed information regarding the costs and benefits associated with 

its plan for the City’s lighting or the ultimate scope of the improvements to be 

made using the proceeds of the PLA Transaction.  In order to assess the necessity 

of the transaction, and consequently the PLA Transaction’s value to the City, its 

13-53846-swr    Doc 1638    Filed 11/11/13    Entered 11/11/13 20:36:33    Page 7 of 13 27613-53846-swr    Doc 2379-4    Filed 01/03/14    Entered 01/03/14 17:41:50    Page 76 of
 119



  8 
 

creditors, and other stakeholders, discovery regarding the City’s plan and 

objectives for the use of the PLA Transaction’s proceeds is required.   

15. Fourth, the PLA Motion and exhibits are unclear as to the actual cost 

of and other relevant details of the PLA Transaction.  For instance, the PLA 

Motion does not disclose the amount of borrowing or the interest rate.  The 

Lighting Plan states that the borrowing will be $153 million and the budget 

attached  to the plan contemplates an approximately 7.5% interest rate.  (App. G to 

Ex. 6.1 to DIP Mot. p 2.)   However, neither makes clear whether these amounts 

are contemplated based on the lighting needs or the contemplated permitted debt 

service payments.  Further, the City’s Proposal to Creditors contemplated that any 

PLA plan would move operations and maintenance costs to the Public Lighting 

Authority.  (See Ex. B to Dec. of Kevyn D. Orr p 43[Doc. No. 11].)  However, the 

documents are unclear as to the City’s full continuing contribution.  The O&M 

Agreement indicates that the City will not pay more than approximately $8 million 

for operational and maintenance costs.  (Ex. 6.2 to DIP Mot. p 8.)  However, the 

Lighting Plan contemplates this amount to be between $11 and $12 million, (Ex. 

6.1 to PLA Mot. p 22), and this payment is not included as a source of revenues in 

the Plan’s budget.  (App. G to Ex. 6.1 to DIP Mot. p 2.)  Consequently, discovery 

is needed to clarify the details of the City’s plan and the costs of the PLA 

Transaction. 
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16. Given the limited information that is currently available to the 

Objectors on these issues, the Objectors request leave to seek limited discovery on 

topics such as the following: 

(a) The process and analysis surrounding the PLA Transaction; 

(b) The PLA Transaction’s compliance with PA 436 and PA 392; 

(c) The current lighting outages affecting the City and the necessity of fixing 

the lighting system; 

(d) The intended use of the proposed proceeds of the PLA Transaction.  

The Objectors may also request depositions of: 

(a) Odis Jones, the Executive Director of the Public Lighting Authority; 

(b) Parties that structured and negotiated the PLA Transaction on behalf of 

the City, the PLA, and the Michigan Finance Authority.  

STATEMENT OF CONCURRENCE SOUGHT 

17. Local Bankruptcy Rule 9014-1 provides that "in a bankruptcy case 

unless it is unduly burdensome, the motion shall affirmatively state that 

concurrence of opposing counsel in the relief sought has been requested on a 

specified date and that the concurrence was denied."  Local Rule 9014-1(g).   

18. Counsel for Syncora sought concurrence from opposing counsel for 

the relief requested in this motion on November 11, 2013.  Counsel for the City 

agreed that the Objectors were entitled to certain discovery regarding the PLA 
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Motion.  Specifically, counsel for the City stated that it had no objection to the 

discovery regarding the process and negotiation of the PLA Transaction.  The City 

also stated that it would not move to quash or object to any of the Objectors’ 

proposed depositions. 

19. However, counsel for the City stated that the City would object to any 

discovery relating to the City’s need for, and intended use of, the PLA transaction 

proceeds.  According to the City’s counsel, information relating to the City’s need 

for, and intended use of, the PLA transaction proceeds is irrelevant and not 

something that the Court can consider. 

RESERVATION OF RIGHTS 

20. The Objectors file this motion without prejudice or waiver of its rights 

under the Bankruptcy Code. 

 

WHEREFORE, the Objectors respectfully request that this Court (a) enter an 

order substantially in the form attached hereto as Exhibit 1, granting the relief 

sought herein; and (b) grant such other and further relief as the Court may deem 

proper. 

[Remainder of this page intentionally left blank.] 
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Dated:  November 11, 2013 /s/ Stephen C. Hackney 
 James H.M. Sprayregen, P.C. 
 Ryan Blaine Bennett 
 Stephen C. Hackney 
 KIRKLAND & ELLIS LLP 
 300 North LaSalle 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 - and -  

 Stephen M. Gross 
 David A. Agay 
 Joshua Gadharf 
 MCDONALD HOPKINS LLC 
 39533 Woodward Avenue 
 Bloomfield Hills, MI 48304 
 Telephone: (248) 646-5070 
 Facsimile: (248) 646-5075 
  
 Attorneys for Syncora Guarantee Inc. and Syncora 

Capital Assurance Inc. 
 

 By:  /s/ Carol Connor Cohen  
Carol Connor Cohen 
Caroline Turner English 
ARENT FOX LLP 
1717 K Street, NW 
Washington, DC  20036-5342 
Telephone:  (202) 857-6054 
E-mail:  Carol.Cohen@arentfox.com 
 
-and- 
 
David L. Dubrow 
Mark A. Angelov 
ARENT FOX LLP 
1675 Broadway 
New York, NY  10019 
Telephone:  (212) 484-3900 
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-and- 
 
SCHAFER AND WEINER, PLLC 
Daniel J. Weiner (P32010) 
Brendan G. Best (P66370) 
40950 Woodward Ave., Suite 100 
Bloomfield Hills, MI  48304 
Telephone:  (248) 540-3340 
E-mail:  bbest@schaferandweiner.com 
 
Attorneys for Ambac Assurance Corporation 
 

 LOWENSTEIN SANDLER LLP 
By: /s/ Sharon L. Levine 
Sharon L. Levine, Esq. 
John K. Sherwood, Esq. 
Philip J. Gross, Esq. 
Keara M. Waldron, Esq. 
65 Livingston Avenue 
Roseland, New Jersey 07068 
(973) 597-2500 (Telephone) 
(973) 597-6247 (Facsimile) 
slevine@lowenstein.com 
jsherwood@lowenstein.com 
pgross@lowenstein.com 
kwaldron@lowenstein.com 
 
-and- 
 
Herbert A. Sanders, Esq. 
THE SANDERS LAW FIRM PC 
615 Griswold St., Suite 913 
Detroit, MI 48226 
(313) 962-0099 (Telephone) 
(313) 962-0044 (Facsimile) 
hsanders@miafscme.org 
 
-and- 
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Richard G. Mack, Jr., Esq. 
Miller Cohen, P.L.C. 
600 West Lafayette Boulevard 
4th Floor 
Detroit, MI 48226-3191 
 
Counsel to Michigan Council 25 of the American 
Federation of State, County and Municipal 
Employees (AFSCME), AFL-CIO and Sub- 
Chapter 98, City of Detroit Retirees 
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Exhibit 4  None [Separate Certificate of Service to be Filed] 

Exhibit 5  None 

Exhibit 6   None 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

 )  
In re ) Chapter 9 
 )  
CITY OF DETROIT, MICHIGAN, ) Case No. 13-53846 
 )  
    Debtor. ) Hon. Steven W. Rhodes 
 )  

ORDER (I) CLARIFYING THE PURPOSE OF THE HEARING FOR THE 
MOTION FOR ENTRY OF AN ORDER AUTHORIZING THE DEBTOR 
TO ENTER INTO AND PERFORM UNDER  CERTAIN TRANSACTION 

DOCUMENTS WITH THE PUBLIC LIGHTING AUTHORITY AND 
GRANTING OTHER RELATED RELIEF AND (II) GRANTING LEAVE 

TO CONDUCT LIMITED DISCOVERY 

 This matter coming before the Court on the motion of the Objectors1 

clarifying the purpose of the hearing for the Debtor’s Motion for Entry of an Order 

(I) Authorizing the Debtor to Enter Into and Perform Under Certain Transaction 

Documents with the Public Lighting Authority and (II) Granting Other Related 

Relief [Docket No. 1341] (the “PLA Motion”) and entering an order granting leave 

to conduct limited discovery relating to the PLA Motion; the Court having 

reviewed the Objectors’ Motion; and the Court having determined that the legal 

and factual bases set forth in the motion establish just cause for the relief granted 

herein; 

 IT IS HEREBY ORDERED THAT: 

                                                 
1 Capitalized terms not otherwise defined herein have the meanings given to them in the Objectors’ motion. 
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1. The Objectors’ motion is GRANTED. 

2. Good cause exists for the Objectors to conduct limited discovery 

relating to the PLA Motion.  The Objectors may now commence discovery. 

3. The Objectors are authorized to take all actions necessary to effectuate 

the relief granted pursuant to this Order in accordance with the motion. 

4. The terms and conditions of this Order shall be immediately effective 

and enforceable upon its entry. 

5. The Court retains jurisdiction with respect to all matters arising from 

or related to the implementation of this Order. 

IT IS SO ORDERED. 

           

__________________________ 

        STEVEN W. RHODES 
        United States Bankruptcy 

Judge 
 

13-53846-swr    Doc 1638-2    Filed 11/11/13    Entered 11/11/13 20:36:33    Page 3 of 3 28613-53846-swr    Doc 2379-4    Filed 01/03/14    Entered 01/03/14 17:41:50    Page 86 of
 119



 

 

Exhibit 2 

Notice of Motion and Opportunity to Object 

13-53846-swr    Doc 1638-3    Filed 11/11/13    Entered 11/11/13 20:36:33    Page 1 of 5 28713-53846-swr    Doc 2379-4    Filed 01/03/14    Entered 01/03/14 17:41:50    Page 87 of
 119



K&E 27927073.1 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

 )  
In re ) Chapter 9 
 )  
CITY OF DETROIT, MICHIGAN, ) Case No. 13-53846 
 )  
    Debtor. ) Hon. Steven W. Rhodes 
 )  

NOTICE OF MOTION OF THE OBJECTORS FOR (I) CLARIFICATION 
REGARDING THE HEARING DATE FOR DEBTOR’S MOTION FOR 

ENTRY OF AN ORDER AUTHORIZING THE DEBTOR TO ENTER INTO 
AND PERFORM UNDER CERTAIN TRANSACTION DOCUMENTS 

WITH THE PUBLIC LIGHTING AUTHORITY AND GRANTING OTHER 
RELATED RELIEF AND (II) LEAVE TO CONDUCT LIMITED 

DISCOVERY 

PLEASE TAKE NOTICE that on November 11, 2013 the Objectors filed 
the Motion of the Objectors for (I) Clarification Regarding the Hearing on 
Debtor’s Motion for Entry of an Order Authorizing the Debtor to Enter Into and 
Perform Under Certain Transaction Documents With the Public Lighting Authority 
and Granting Other Related Relief and (II) Leave to Conduct Limited Discovery 
(the “PLA Discovery Motion”) in the United States Bankruptcy Court for the 
Eastern District of Michigan (the “Bankruptcy Court”) seeking entry of an order to 
clarify the hearing date on the City of Detroit’s motion seeking an order 
authorizing it to enter into certain transactions related to the Public Lighting 
Authority (the “PLA Motion”) and to seek limited discovery related to the City’s 
PLA Motion. 

PLEASE TAKE FURTHER NOTICE that your rights may be affected 
by the relief sought in the Motion.  You should read these papers carefully 
and discuss them with your attorney, if you have one.  If you do not have an 
attorney, you may wish to consult one. 

PLEASE TAKE FURTHER NOTICE that if you do not want the 
Bankruptcy Court to grant the Objectors’ Motion or you want the Bankruptcy 
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Court to consider your views on the Motion, by November 25, 2013 you or your 
attorney must:1  

1. File with the court a written response to the Motion. explaining your position 
explaining your position with the Bankruptcy Court electronically through 
the Bankruptcy Court’s electronic case filing system in accordance with the 
Local Rules of the Bankruptcy Court or by mailing any objection or 
response to:2 

United States Bankruptcy Court 
Theodore Levin Courthouse 
231 West Lafayette Street 

Detroit, MI 48226 

You must also serve a copy of any objection or response upon: 

James H.M. Sprayregen, P.C. 
Ryan Blaine Bennett 
Stephen C. Hackney 

KIRKLAND & ELLIS LLP 
300 North LaSalle 

Chicago, Illinois 60654 
Telephone: (312) 862-2000 
Facsimile: (312) 862-2200 

- and - 

Stephen M. Gross 
David A. Agay 
Joshua Gadharf 

MCDONALD HOPKINS PLC 
39533 Woodward Avenue 

Bloomfield Hills, MI 48304 
Telephone: (248) 646-5070 
Facsimile: (248) 646-5075 

 

                                                 
1  Concurrently herewith, the Objectors are seeking expedited consideration and shortened notice of the PLA 

Discovery Motion.  If the Court grants such expedited consideration and shortened notice, the Objectors will 
file and serve notice of the new response deadline.  

2  A response must comply with F. R. Civ. P. 8(b), (c) and (e). 
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2. If an objection or response is timely filed and served, the clerk will schedule 
a hearing on the Motion and you will be served with a notice of the date, 
time and location of the hearing. 

PLEASE TAKE FURTHER NOTICE that if you or your attorney do 
not take these steps, the court may decide that you do not oppose the relief 
sought in the Motion and may enter an order granting such relief. 

 
[Remainder of this page intentionally left blank]
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Dated:  November 11, 2013 Respectfully submitted, 
 

 KIRKLAND & ELLIS LLP 
  

 By:  /s/ Stephen C. Hackney_________ 
 James H.M. Sprayregen, P.C. 
 Ryan Blaine Bennett 
 Stephen C. Hackney 
 KIRKLAND & ELLIS LLP 
 300 North LaSalle 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 - and -  

 Stephen M. Gross 
 David A. Agay 
 Joshua Gadharf 
 MCDONALD HOPKINS PLC 
 39533 Woodward Avenue 
 Bloomfield Hills, MI 48304 
 Telephone: (248) 646-5070 
 Facsimile: (248) 646-5075 

 
Attorneys for Syncora Guarantee Inc. and  
Syncora Capital Assurance Inc. 
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None [Brief Not Required] 
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Exhibit 4 

None [Separate Certificate of Service to be Filed] 
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Affidavits 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

 )  
In re ) Chapter 9 
 )  
CITY OF DETROIT, MICHIGAN, ) Case No. 13-53846 
 )  
    Debtor. )

) 
Hon. Steven W. Rhodes 
 

 
)
) 

Expedited Consideration 
Requested 

EX PARTE MOTION FOR SHORTENED NOTICE AND EXPEDITED 
HEARING ON THE MOTION OF THE OBJECTORS FOR (I) 

CLARIFICATION REGARDING THE PURPOSE OF THE HEARING FOR 
DEBTOR’S MOTION FOR ENTRY OF AN ORDER AUTHORIZING THE 

DEBTOR TO ENTER INTO AND PERFORM UNDER CERTAIN 
TRANSACTION DOCUMENTS WITH THE PUBLIC LIGHTING 

AUTHORITY AND GRANTING OTHER RELATED RELIEF AND (II) 
LEAVE TO CONDUCT LIMITED DISCOVERY 

The Objectors1 submit this Ex Parte Motion for an Order Shortening the 

Notice Period and Scheduling an Expedited Hearing with Respect to the Motion of 

the Objectors for Clarification Regarding the Purpose of the Hearing for Debtor’s 

Motion for Entry of an Order Authorizing the Debtor to Into and Perform Under 

Certain Transaction Documents with the Public Lighting Authority and Granting 

Other Related Relief and (II) Leave to Conduct Limited Discovery (the “PLA 

Discovery Motion”)  and respectfully represent as follows: 

 

                                                 
1  Capitalized terms not defined herein have the meanings given to them in the Objectors’ PLA Discovery Motion.  
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Jurisdiction and Venue 

1. The Court has jurisdiction over this matter under 28 U.S.C. §§ 157 

and 1334.  Venue is proper in this district under 28 U.S.C. §§ 1408 and 1409. 

Relief Requested and Basis for Relief 

2. Pursuant to Bankruptcy Rule 9006(c) and Local Bankruptcy Rule 

9006-1(b), this Court may, ex parte, shorten the notice period provided by Local 

Bankruptcy Rule 9014-1 for a party to take any action or file any paper.  Fed. R. 

Bankr. P. 9006(c); E.D. Mich. LBR 9006-1(b).   

3. The Objectors respectfully request that, pursuant to Bankruptcy Rule 

9006(a) and Local Bankruptcy Rule 9006-1(b), the Court shorten the notice period 

with respect to the PLA Discovery Motion and schedule an expedited hearing on 

the PLA Discovery Motion on November 14, 2013.  

4. Contemporaneously with the filing of this Ex Parte Motion, the 

Objectors filed the PLA Discovery Motion.  For the reasons stated in the PLA 

Discovery Motion, the Objectors seek the entry of an order granting the Objectors 

leave to conduct limited discovery with respect to the PLA Transaction.  The 

Objectors submit that further discovery is required in connection with the PLA 

Transaction to assess whether it can meet the requirements for approval by this 

Court.   
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5. The hearing on the City’s PLA Motion is scheduled for November 27, 

2013 pursuant to this Court’s order [Doc. No. 1579].  Cause exists to shorten the 

notice period on the Objectors’ PLA Discovery Motion because, absent shortened 

notice and hearing, the Objectors’ PLA Discovery Motion could be heard at the 

earliest on November 25, 2013, two days prior to the hearing on the City’s PLA 

Motion. Under these circumstances, shortened notice and an expedited hearing are 

appropriate because they allows the Objectors to obtain the requisite discovery and 

effectively prepare for the November 27, 2013 hearing on the City’s PLA Motion. 

6. The Court has set an Omnibus Hearing for November 14, 2013.  The 

Objectors respectfully submit that, for the reasons stated above, good cause exists 

to shorten the notice period and expedite hearing and request that the Objectors be 

heard at the November 14, 2013 Omnibus hearing regarding their PLA Discovery 

Motion.   

7. The Objectors will serve this Ex Parte Motion to the parties in the 

above-captioned proceedings and will provide notice of the ex parte order upon 

issuance pursuant to E.D. Mich. LBR 9006-1(b).    

Statement of Concurrence Sought 

8. In accordance with Local Bankruptcy Rule 9006-1(b), counsel for 

Syncora sought concurrence from opposing counsel for the relief requested in this 
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motion on November 11, 2013.  Counsel for the City did not object to a November 

14, 2013 hearing on the Objectors’ PLA Discovery Motion. 

Conclusion 

WHEREFORE, The Objectors respectfully request that the Court enter an 

Order, substantially in the form attached as Exhibit 1, granting the relief requested 

in this Ex Parte Motion and granting such further relied as this Court deems 

appropriate. 

[Remainder of this page intentionally left blank] 
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Dated:  November 11, 2013 /s/ Stephen C. Hackney 
 James H.M. Sprayregen, P.C. 
 Ryan Blaine Bennett 
 Stephen C. Hackney 
 KIRKLAND & ELLIS LLP 
 300 North LaSalle 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 - and -  

 Stephen M. Gross 
 David A. Agay 
 Joshua Gadharf 
 MCDONALD HOPKINS LLC 
 39533 Woodward Avenue 
 Bloomfield Hills, MI 48304 
 Telephone: (248) 646-5070 
 Facsimile: (248) 646-5075 
  
 Attorneys for Syncora Guarantee Inc. and Syncora 

Capital Assurance Inc. 
 

 By:  /s/ Carol Connor Cohen  
Carol Connor Cohen 
Caroline Turner English 
ARENT FOX LLP 
1717 K Street, NW 
Washington, DC  20036-5342 
Telephone:  (202) 857-6054 
E-mail:  Carol.Cohen@arentfox.com 
 
-and- 
 
David L. Dubrow 
Mark A. Angelov 
ARENT FOX LLP 
1675 Broadway 
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New York, NY  10019 
Telephone:  (212) 484-3900 
 
-and- 
 
SCHAFER AND WEINER, PLLC 
Daniel J. Weiner (P32010) 
Brendan G. Best (P66370) 
40950 Woodward Ave., Suite 100 
Bloomfield Hills, MI  48304 
Telephone:  (248) 540-3340 
E-mail:  bbest@schaferandweiner.com 
 
Attorneys for Ambac Assurance Corporation 
 

 LOWENSTEIN SANDLER LLP 
By: /s/ Sharon L. Levine 
Sharon L. Levine, Esq. 
John K. Sherwood, Esq. 
Philip J. Gross, Esq. 
Keara M. Waldron, Esq. 
65 Livingston Avenue 
Roseland, New Jersey 07068 
(973) 597-2500 (Telephone) 
(973) 597-6247 (Facsimile) 
slevine@lowenstein.com 
jsherwood@lowenstein.com 
pgross@lowenstein.com 
kwaldron@lowenstein.com 
 
-and- 
 
Herbert A. Sanders, Esq. 
THE SANDERS LAW FIRM PC 
615 Griswold St., Suite 913 
Detroit, MI 48226 
(313) 962-0099 (Telephone) 
(313) 962-0044 (Facsimile) 
hsanders@miafscme.org 
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-and- 
 
Richard G. Mack, Jr., Esq. 
Miller Cohen, P.L.C. 
600 West Lafayette Boulevard 
4th Floor 
Detroit, MI 48226-3191 
 
Counsel to Michigan Council 25 of the American 
Federation of State, County and Municipal 
Employees (AFSCME), AFL-CIO and Sub- 
Chapter 98, City of Detroit Retirees 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

 )  
In re ) Chapter 9 
 )  
CITY OF DETROIT, MICHIGAN, ) Case No. 13-53846 
 )  
    Debtor. ) Hon. Steven W. Rhodes 
 )  

ORDER GRANTING EX PARTE MOTION FOR SHORTENED NOTICE 
AND EXPEDITED HEARING ON THE MOTION OF THE OBJECTORS 

FOR (I) CLARIFICATION REGARDING THE PURPOSE OF THE 
HEARING FOR DEBTOR’S MOTION FOR ENTRY OF AN ORDER 
AUTHORIZING THE DEBTOR TO ENTER INTO AND PERFORM 

UNDER CERTAIN TRANSACTION DOCUMENTS WITH THE PUBLIC 
LIGHTING AUTHORITY AND GRANTING OTHER RELATED RELIEF 

AND (II) LEAVE TO CONDUCT LIMITED DISCOVERY 

This matter having come before the Court on the motion (the “Ex Parte 

Motion”) of the Objectors for the entry of an order shortening the notice period and 

scheduling an expedited hearing on the Motion of the Objectors for (I) 

Clarification Regarding the Purpose of the Hearing for Debtor’s Motion for Entry 

of an Order Authorizing the Debtor to Enter Into and Perform Under Certain 

Transaction Documents with the Public Lighting Authority and Granting Other 

Related Relief and (II) Leave to Conduct Limited Discovery (the “PLA Discovery 

Motion”), the Court having reviewed the Objectors’ motion; and the Court having 

determined that the legal and factual bases set forth in the motion establish just 

cause for the relief granted herein; 
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IT IS HEREBY ORDERED THAT:  

1. The Objectors’ Ex Parte Motion is GRANTED. 

2. The hearing with respect to the Objectors’ PLA Discovery Motion 

shall be held on November 14, 2013 before Hon. Steven Rhodes. 

3. The joining Objectors are authorized to take all actions necessary to 

effectuate the relief granted pursuant to this Order in accordance with the motion. 

4. The terms and conditions of this Order shall be immediately effective 

and enforceable upon its entry. 

5. The Court retains jurisdiction with respect to all matters arising from 

or related to the implementation of this Order. 

IT IS SO ORDERED. 

           

__________________________ 

        STEVEN W. RHODES 
        United States Bankruptcy 

Judge 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 
In re:        Chapter 9 
        Case No. 13-53846 
City of Detroit, Michigan,     Hon. Steven W. Rhodes 
 
         Debtor. 
________________________________/  
 

Order Denying Motion for Clarification and Motion to Expedite Hearing 
 

 Syncora Guarantee Inc., Syncora Capital Assurance Inc., Ambac Assurance 

Corporation, and Michigan Counsel 25 of the American Federation of State, County and 

Municipal employees, AFL-CIO and Sub-Chapter 98, City of Detroit Retirees have filed 

a motion for clarification regarding the purpose of the hearing for debtor’s motion for 

entry of an order authorizing the debtor to enter into and perform under certain 

transaction documents with the public lighting authority and for leave to conduct limited 

discovery. (Dkt. #1638)  The objectors have also filed a motion to expedite the hearing 

on their motion. (Dkt. #1639) The Court concludes that cause has not been established for 

an expedited hearing.  Accordingly, that motion is denied. 

 The Court further concludes no hearing is necessary to resolve the motion for 

clarification and that the motion should be denied.  The moving party is referred to this 

Court’s “Order Establishing Motion Procedure” entered on August 2, 2013. (Dkt. #283) 

 
  

. 

Signed on November 12, 2013  
_             /s/ Steven Rhodes             _ 

Steven Rhodes                                
United States Bankruptcy Judge  
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
--------------------------------------------------------------------x

In re

CITY OF DETROIT, MICHIGAN,

Debtor.

:
:
:
:
:
:
:

Chapter 9

Case No. 13-53846

Hon. Stephen W. Rhodes

Re: Dkt. 1341
--------------------------------------------------------------------x

SUPPLEMENT TO JOINDER OF THE OFFICIAL COMMITTEE OF RETIREES
TO THE LIMITED OBJECTION OF SYNCORA GUARANTEE INC. AND SYNCORA
CAPITAL ASSURANCE INC. TO DEBTOR'S MOTION FOR ENTRY OF AN ORDER

AUTHORIZING THE PUBLIC LIGHTING AUTHORITY TRANSACTION

DENTONS US LLP

Claude D. Montgomery
Carole Neville
1221 Avenue of the Americas
New York New York 10020
Tel: (212) 768-6700
claude.montgomery@dentons.com
carole.neville@dentons.com

- and -

Sam J. Alberts
DENTONS US LLP
1301 K Street, NW
Suite 600, East Tower
Washington, DC 20005-3364
Tel: (202) 408-6400
sam.alberts@dentons.com

- and -

Matthew E. Wilkins
Paula A. Hall
BROOKS WILKINS SHARKEY & TURCO
401 South Old Woodward, Suite 400
Birmingham, Michigan 48009
Tel: (248) 971-1800
wilkins@bwst-law.com
hall@bwst-law.com

Attorneys for the Official Committee of Retirees
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The Official Committee of Retirees (the “Committee”) files this supplement to joinder

(Dkt. 1713) to the Limited Objection of Syncora Guarantee Inc. and Syncora Capital Assurance

Inc. dated November 6, 2013 (Dkt. 1557) to the Debtor's Motion for Entry of an Order (I)

Authorizing the Debtor to Enter Into and Perform Under Certain Transaction Documents with

the Public Lighting Authority and (II) Granting Other Related Relief (the “Motion”) (Dkt. 1341).

PRELIMINARY STATEMENT

1. The City of Detroit (the “City”) created the Public Lighting Authority (the

“PLA”) as a separate municipal corporation to manage and maintain the City's public lighting

system. (Motion, at 4.) The PLA reportedly “is responsible for constructing, improving,

enlarging, reducing or extending the City's street light system.” (Id., Ex. 6.4, at 3.) Upon

completion of the transaction that is the subject of the Motion, (the “PLA Transaction”), “the

PLA will commence the improvement of the City's public lighting system and will assume

operational control of the portions of the public lighting system the PLA improves.” (Id., at 2.)

In order to provide funding for the aforesaid activities by the PLA and induce the PLA to provide

the public lighting system improvements contemplated by the PLA Transaction, the City has

agreed to “irrevocably pledge and cause the existing and future revenue” generated from the

utility tax normally imposed by the City on public utilities and other resellers of electricity “as

security for, and the primary source for the repayment of, the [Public Act 392] [b]onds.” (Id., at

5.) The utility tax revenue to which the PLA is entitled to “is the lesser of (i) $12.5 million, and

(ii) the total revenues generated by the [u]tility [t]ax.” (Id.)

2. Miller Canfield, P.L.C. (“Miller Canfield”) has been and currently is counsel for

the City in the Chapter 9 case. During the eligibility proceedings, the Committee and other

objectors (collectively, "Objectors") questioned the good faith of the City and the Emergency
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Manager. Miller Canfield participated in the defense of the City, which defense proved to be

successful at the conclusion of the trial. Thereafter, during the November 27, 2013 Hearing on

the Motion (the “11/27/13 Hearing”), the Court, as well as other interested parties, learned for

the very first time that Miller Canfield also represents the PLA in its negotiations with the City

over the PLA Transaction and in connection with the Motion. Following this revelation, the

Court was understandably sensitive to the questions of conflict and good faith on the part of

others towards the City and raised questions as to (a) whether Miller Canfield's simultaneous

representation of the City and the PLA is in compliance with the Michigan Rules of Professional

Conduct (hereinafter “M.R.P.C.”), particularly Rule 1.7, and (b) the implications of any conflict

due to such simultaneous representation, even if waivable, regarding whether the PLA

Transaction was entered into in good faith for purposes of 11 U.S.C. § 364(e).

3. The Committee submits that, in the unique circumstances present here, Miller

Canfield is in a conflict of interest position that cannot be cured by client consent and that the

ethical violations resulting therefrom preclude a finding that, in entering into the PLA

Transaction and extending credit to the City in connection therewith, the PLA was acting in good

faith for purposes of 11 U.S.C. § 364(e). Specifically:

(a) Miller Canfield's representation of the PLA in the public lighting negotiations is

directly adverse to the City, since it actively represents the City in the Chapter 9 bankruptcy

proceedings, and a disinterested lawyer would conclude that, by reason of the knowledge it has

necessarily obtained in that latter capacity as to the City's financial strategies, Miller Canfield

could not simultaneously represent the PLA without using that knowledge, whether consciously

or subconsciously, to the advantage of the PLA and the detriment of the City. This presents a

conflict of interest that cannot be cured by consent from either the City or the PLA; and
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(b) Under Michigan law, the actions and knowledge of Miller Canfield are imputed to the

PLA. Accordingly, the PLA must be treated as having negotiated with the City in a situation

where it presumptively had and employed, to its advantage, confidential information of the City

to which it should not have had access. From this, it necessarily follows that, for purposes of 11

U.S.C. § 364(e), this Court cannot conclude that, in its negotiations with the City, the PLA acted

in good faith. This lack of good faith is further compounded by the PLA's failure to disclose that

Miller Canfield was representing it in connection with the PLA Transaction until the 11/27/13

Hearing when, to the surprise of the Court and Objectors, Miller Canfield stood up and

announced that, as regards the PLA Transaction, it was in fact not acting for its client the City,

but rather was acting for the PLA.

I. MILLER CANFIELD'S SIMULTANEOUS REPRESENTATION OF BOTH THE
CITY AND THE PLA GAVE RISE TO AN ETHICAL CONFLICT THAT IS NOT
CURABLE BY CLIENT CONSENT

4. Miller Canfield is counsel before this Court for the City. As such, it has among

other things participated, as an advocate for the City, in proceedings before this Court, including

the recent eligibility trial. Miller Canfield has now violated M.R.P.C. Rule 1.7 by

simultaneously representing the PLA in direct, adversarial negotiations against the City, while in

possession of inside knowledge of the City's financial condition and strategic plans, including its

ability and willingness to commit its scarce financial resources to achieve various ends. This

presents a conflict of interest that cannot be waived.

5. According to M.R.P.C. Rule 1.7(a), “A lawyer shall not represent a client if the

representation of that client will be directly adverse to another client, unless: (1) the lawyer

reasonably believes the representation will not adversely affect the relationship with the other

client; and (2) each client consents after consultation.” Compliance with this prong is assessed

under the “disinterested lawyer” standard; under that standard, “when a disinterested lawyer
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would conclude that the client should not agree to the representation under the circumstances, the

lawyer involved cannot properly ask for such agreement or provide representation on the basis of

the client's consent.” Rule 1.7(a), Cmt. 5, “Consultation and Consent.”

6. Under M.R.P.C. Rule 1.7, as well as other analogous rules in other states, a non-

waivable conflict exists where an attorney is privy to certain confidences of one client that can be

used to the disadvantage of the other. See MI Eth. Op. RI-66, 1990 WL 504887, at *2 (Dec. 21,

1990) (attorney could not represent individual despite client consent because attorney would be

in possession of information gained from one representation that would necessarily affect his

conduct in other, to the detriment of one of the two clients, even though the two matters were

unrelated); IL. Adv. Op. 851, 1983 WL 190427, at *2 (Nov. 8, 1983) (attorney representing a

corporation in a bankruptcy proceeding could not also simultaneously file a Workmen's

Compensation claim on behalf of a former employee of the corporation because during the

attorney's representation of the corporation he may “have learned confidential information which

would be susceptible of use on behalf of the individual claimant”; opinion issued pursuant to

Illinois Code Rule 5-105, which is substantively similar to Rule 1.7); Filippi v. Elmont Union

Free Sch. Dist. Bd. of Educ., 722 F. Supp. 2d 295, 307 (E.D.N.Y. 2010) (disqualifying firm that

represented plaintiff in suit against school Board where one firm associate, who was not working

on matter, served as vice-president of Board, since associate had access to confidential Board

information that could be used to benefit plaintiff).1

7. In this case, Miller Canfield represents the City in the bankruptcy proceedings,

and by virtue of this representation, has necessarily become privy to certain confidential

1 See also MI Eth. Op. RI-307, 1998 WL 1053845, at *3 (May 8, 1998) (due to the
differing interests and obligations of each entity, “it is difficult to conceive of a situation in
which a disinterested lawyer could confidently and reasonably believe that the lawyer's
obligations to the county will not adversely affect the representation of the municipality” by
simultaneously representing each in property tax assessments and appeal matters).

13-53846-swr    Doc 1939    Filed 12/04/13    Entered 12/04/13 23:51:04    Page 5 of 11 31313-53846-swr    Doc 2379-4    Filed 01/03/14    Entered 01/03/14 17:41:50    Page 113 of
 119



5

information that would not otherwise be known, including the City's financial condition and

internal strategies as relate to its willingness and ability to commit funds to secure the PLA

Transaction. See ¶ 4 above. The City's interest is to effectuate the public lighting improvements

contemplated by the PLA transaction while maximizing its general fund access to utility tax

revenues. The PLA's interest is in extracting as much secure funding as possible from the City to

support the payments due on the bonds issued by it.

8. Irrespective of any client consent, a disinterested lawyer could not reasonably

conclude that Miller Canfield could properly represent both clients. By virtue of its

representation of the City, Miller Canfield acquired information concerning the City that would

be of substantial advantage to the PLA -- and corresponding detriment to the City -- in the PLA's

negotiations with the City. In those circumstances, Miller Canfield's simultaneous representation

of both the City and the PLA was in violation of M.R.P.C. Rule 1.7(a). See authorities cited at ¶

6 above. See also Fund of Funds, Ltd. v. Arthur Andersen & Co., 567 F.2d 225, 236 (2d Cir.

1977) (“Even the most rigorous self-discipline might not prevent a lawyer from unconsciously

using or manipulating a confidence acquired in the earlier representation and transforming it to

telling advantage in the subsequent litigation . . . .”).2

2 The City's recent assertion that there is no conflict because the City, PLA and MFA
have a "common interest" in providing "cost effective financing" (Dkt. 1927, at 4) misses the
point--that, because the PLA is a separate municipal entity and will rely on the pledged utility
revenues for repayment of the bonds issued by it, the PLA intrinsically and necessarily has an
interest in maximizing the amount of the pledged revenues, whereas the City clearly has an
interest that is opposite and antagonistic to that, namely to pledge as little utility revenues as
possible. The City's unsupported suggestion that Miller Canfield can avoid the conflict by
somehow "not" representing the PLA on discrete matters, within the scope of the same
representation, on which "the City and the PLA may represent different interests" is made up out
of whole cloth. A lawyer either represents a client or does not, and, if there is a representation,
the lawyer owes a full and complete duty of loyalty to the client. In this case, the duty of loyalty
owed by Miller Canfield to the PLA covers all matters in which the PLA has an interest. In this
regard, the City concedes that Miller Canfield represented the PLA in connection with the "PLA
Financing Agreements," which include Amended and Restated Trust Agreement (Dkt. 1341, Ex.
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II. BECAUSE MILLER CANFIELD'S ACTIONS AND KNOWLEDGE ARE
IMPUTED TO THE PLA, THE PLA CANNOT MEET THE “GOOD FAITH”
REQUIREMENT SET FORTH IN 11 U.S.C. § 364(e)

9. Section 364(e) of the Bankruptcy Code provides:

The reversal or modification on appeal of an authorization under this section to
obtain credit and incur debt, or of a grant under this section of a priority or a lien,
does not affect the validity of any debt so incurred, or any priority or lien so
granted, to an entity that extended such credit in good faith, whether or not such
entity knew of the pendency of the appeal, unless such authorization and the
incurring of such debt, or the granting of such priority or lien, were stayed
pending appeal. (emphasis added).

10. Section 364(e) encourages extending “credit to debtors in bankruptcy by

eliminating the risk that any lien securing the loan will be modified on appeal.” Keltic Fin.

Partners, LP v. Foreside Mgmt. Co., LLC (In re Foreside Mgmt. Co., LLC), 402 B.R. 446, 451

(B.A.P. 1st Cir. 2009). However, in order to take advantage of this safe harbor provision, an

entity extending post-petition credit to a debtor must have done so in “good faith”. While the

Bankruptcy Code itself does not provide a definition of “good faith,” it has been defined as

“honesty in fact in the conduct or transaction concerned.” Unsecured Creditors' Comm. v. First

Nat'l Bank & Trust Co. of Escanaba (In re Ellingsen MacLean Oil Co.), 834 F.2d 599, 605 (6th

Cir. 1987), cert. denied, 488 U.S. 817 (1988).

11. As discussed in further detail below, under Michigan law, Miller Canfield's

actions and knowledge arising from its concurrent and unethical representation of both the PLA

and the City are imputed to the PLA. As a result, during its negotiations with the City, the PLA

presumptively had access to confidential City information and was in a position to take unfair

advantage of the City in these negotiations. The PLA's honesty has been rendered suspect and in

6.3) to which both the City and the PLA are parties and which governs the utility pledge amounts.
The existing tension between the City's interests and those of the PLA was further demonstrated
by the PLA's request made mid-hearing that the City drop its request for approval of the
Operations and Maintenance Agreement.
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these circumstances and on this record the PLA cannot be found to have acted in good faith

within the meaning of 11 U.S.C.§364(e).

A. Under Michigan Law, Miller Canfield's Actions and Knowledge Are
Imputed to the PLA

12. Under Michigan law, the attorney's relationship with the client is one of agency,

and an attorney's actions and knowledge are generally imputed to the client. See, e.g., Manni v.

United States, No. 89-CV-73621-DT, 1990 U.S. Dist. LEXIS 19579, at *8, n. 4 (E.D. Mich. Jan.

31, 1990) (“'it is well settled that the knowledge of an attorney is imputable to his client'“)

(quoting Orgeron v. Mine Safety Appliances Co., 603 F. Supp. 364, 369 (E.D. La. 1985));

Creswell v. Comm'r of Soc. Sec., No. 11-CV-12492, 2011 U.S. Dist. LEXIS 117756, at *6 (E.D.

Mich. Sept. 12, 2011) (“'the actions of a privately retained attorney are imputed to the client”');

Krim v. Osborne, 20 Mich. App. 237, 242 (1969) (“'each party is deemed bound by the acts of

his lawyer-agent and is considered to have notice of all facts, notice of which can be charged

upon the attorney'") (quoting Link v. Wabash R.R. Co., 370 U.S. 626, 634 (1962)); see also In re

Estate of Widdifield, No. 252678, 2005 WL 1522160, at *2 (Mich. App. June 28, 2005) (“[T]he

relationship between an attorney and his client is one of agency, and an attorney's assertions and

arguments are imputed to the client he represents.”).

13. This rule of imputation applies equally in bankruptcy cases. See, e.g., Matter of

Frankina, 29 B.R. 983, 985-86 (Bankr. E.D. Mich. 1983) (holding that an attorney's notice of a

bankruptcy proceeding is imputed to his client); In re Shaw, 210 B.R. 992, 996 (Bankr. W.D.

Mich. 1997) (denying party's request to vacate consent judgment that was agreed to by his

attorney because “it is well-settled that a party to litigation is bound by the acts of his attorney

and is charged with notice of facts to the extent the attorney is so charged”).

14. Accordingly, and as a matter of law, the actions and knowledge of Miller
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Canfield, including its concurrent representation of the PLA in the PLA's Chapter 9 negotiations

with Miller Canfield's other Chapter 9 client , the City, are imputed, and chargeable, to the PLA.

B. Because it Stands in the Shoes of Miller Canfield, the PLA Did Not Act in
Good Faith

15. Given that the acts and knowledge of an attorney are imputed to the client, it

necessarily follows that, for purposes of 11 U.S.C. § 364(e), the PLA did not conduct itself in

good faith. By virtue of the imputation, the PLA stands in the shoes of Miller Canfield and

conducted negotiations with the City while in possession of the confidential City information,

discussed above, to which Miller Canfield was privy. That exceeds the bounds of honesty in

fact, and put the PLA in a position to take gross advantage of the City in the bargaining process.

16. The foregoing is further compounded by the PLA's apparent intent to obscure the

dual role played by Miller Canfield. For reasons unknown, the PLA Transaction documents that

were prepared in connection with the PLA Transaction and filed with this Court by the City in

support of its Motion identify the PLA's counsel as, and only as, The Allen Law Group, P.C. (see

Motion, Ex. 6.3, at 14) -- Miller Canfield is not disclosed as counsel for the PLA anywhere therein.

It was not until the 11/27/13 Hearing in the City's bankruptcy case that it came out -- and then

only serendipitously -- that, so far as the PLA Transaction was concerned, Miller Canfield was

in fact acting not for the City but rather for the PLA. The PLA's failure to disclose the conflicted

role played by Miller Canfield provides an additional reason why the PLA has not acted with

“honesty in fact”.3

3 The Committee acknowledges that, if the Court were to conclude either that Miller
Canfield's simultaneous representation of the City and the PLA did not give rise to a conflict or
that it did but the conflict was both waivable and properly waived (which it should not), then
there would be no basis for a determination that the PLA transaction was not entered into in good
faith for Section 364(e) purposes.
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CONCLUSION

Wherefore, for the above reasons, the Committee respectfully requests that the Court

deny the Motion.

Dated: December 4, 2013 DENTONS US LLP
New York, New York

By: /s/ Claude D. Montgomery

Claude D. Montgomery
Carole Neville
1221 Avenue of the Americas
New York New York 10020
Tel: (212) 768-6700
claude.montgomery@dentons.com
carole.neville@dentons.com

- and -

Sam J. Alberts
DENTONS US LLP
1301 K Street, NW
Suite 600, East Tower
Washington, DC 20005-3364
Tel: (202) 408-6400
sam.alberts@dentons.com

- and -

Matthew E. Wilkins
Paula A. Hall
BROOKS WILKINS SHARKEY & TURCO
401 South Old Woodward, Suite 400
Birmingham, Michigan 48009
Tel: (248) 971-1800
wilkins@bwst-law.com
hall@bwst-law.com

Attorneys for the Official Committee of Retirees
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CERTIFICATE OF SERVICE

I, Claude D. Montgomery, hereby certify that service of this Supplement to

Joinder of the Official Committee of Retirees to the Limited Objection of Syncora Guarantee

Inc. and Syncora Capital Assurance Inc. to Debtor's Motion for Entry of an Order (I) Authorizing

the Debtor to Enter Into and Perform Under Certain Transaction Documents with the Public

Lighting Authority and (II) Granting Other Related Relief was filed and served via the Court’s

electronic case filing and noticing system on December 4, 2013.

/s/ Claude D. Montgomery
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