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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 

In re: 

 

CITY OF DETROIT, MICHIGAN, 

 

Debtor. 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 9 

 

Case No. 13-53846 

 

Hon. Steven W. Rhodes 

 

 

REPLY IN SUPPORT OF MOTION OF THE OFFICIAL COMMITTEE OF 

RETIREES FOR AN ORDER ALLOWING AN ADMINISTRATIVE EXPENSE 

CLAIM AND IN RESPONSE TO CITY'S OPPOSITION THERETO 

 

The Committee
1
 files this reply in support of the Motion for Entry of an Order Allowing 

an Administrative Expense Claim (the "Motion") (ECF #2660) and in response to the City's 

Opposition to the Motion ("Opposition") (ECF #2706), and states: 

1. First, contrary to its assertions, the City expressly consented to the payment of 

Committee Members' expenses and, therefore, Bankruptcy Code section 904 is not implicated 

and cannot preclude the requested relief.  The Fee Review Order, para. 11, provides that "the 

City agrees to pay promptly eighty five percent (85%) of the requested fees and one hundred 

percent (100%) of the requested expenses to the applicable Professionals and Retiree Committee 

Member."  (ECF #810, attached hereto as Exhibit 1).
2
  Even if such consent had not been given, 

Chapter 9 does not give a municipal debtor authority to dictate its allowed administrative 

expenses.
3
 

                                                 
1
 Capitalized terms not defined herein have the meaning ascribed in the Motion. 

 
2
  Payment of Committee fees and expenses was a major concern, if not an implied condition of the Court and others 

for appointment of the Committee.  See Transcript of Status Conference held August 2, 2013 (ECF #316) at 

Tr.120:24-121:2 (Court); (Tr.116:8-24) (Debtor); Tr.84:14-23 (Detroit Retirement Systems); 87:14-88:2 (Retired 

Detroit Police Members Ass'n); 91:18-92:1 (public safety unions); 98:1-13 (UAW). 

 
3
 Bankruptcy Code section 904 does not implicate this Court's obligation to determine a municipal debtor's 

administrative expense claims pursuant to § 503(b).  Nothing in chapter 9 or section 904 preempts the bankruptcy 
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2. Second¸ although the City notes the amount of the brokerage commission to be 

paid, the City does not provide any evidence, let alone a legitimate basis, that rebuts the 

reasonableness of the scope, price and terms of the Insurance Policy or the commission.  To the 

contrary, the evidence shows that these amounts are well within market norms.  Declaration of 

Brian L. Smith ("Smith Decl."), attached hereto as Exhibit 2, para. 4.  The Insurance Policy costs 

$352,250, not $602,250 as asserted by the City.  An additional $250,000 is to be paid in to 

escrow to cover the potential deductible, an amount that will be completely refunded to the City 

if no claims are made.  See Smith Decl. para. 4.  With respect to the 20% broker's commission, 

the City fails to inform the Court that the commission is paid by the insurer, not the City, and the 

20% fee is standard in the insurance industry.  Smith Decl. paras. 5, 6, 8.  Regardless, the amount 

sought is relatively small compared to the fees and other expenses sought to date in this case.  

Therefore, the terms and amount of the Policy and commission are proper.
4
 

3. Third, while this may be an unprecedented chapter 9 case, the relief sought is not.  

Such policies have been discussed with approval and otherwise employed for many years.
5
  One 

                                                                                                                                                             
court's authority to determine what is an allowed administrative expense under the Bankruptcy Code.  See In re 

County of Orange, 191 B.R. 1005, 1021 (Bankr. C.D. Cal. 1996) ("Chapter 9 does not permit individual states to 

override the priority scheme that is inherent in the [Bankruptcy] Code.").  The determination of allowed 

administrative expenses is not a "federal intrusion upon States' rights," Opposition at 5 (quotation omitted).  The 

City's interpretation of § 904 as bestowing upon a municipal debtor the sole right to determine what constitutes an 

administrative expense under the Bankruptcy Code under the auspices of States' rights is untenable.  Therefore, the 

City's attempt to deprive this Court jurisdiction over this matter and the Committee Court resolution of its Motion 

under section 904 is without merit. 

  
4
 Prior to Segal Select the Committee had worked with two other insurance brokers to price policies.  One broker 

could not procure an appropriate policy and another was unable to procure a policy on terms anywhere near as 

beneficial or cost effective as those obtained by Segal Select for the proposed Insurance Policy.  Additional details 

will be provided if necessary. 

 
5
  See Bankruptcy Court Decisions Weekly News & Comments, Professional Liability Insurance For Creditors' 

Committees Now Available, 31 No. 2 Bankr. Ct. Dec. News 5 (August 12, 1997) ("If it encourages people to sit on 

committees, and to do the best they can for their constituency without fear of reprisals, as long as they are acting in 

good faith, then they feel like that benefits the process as a whole.") .Many plans contain provisions authorizing 

official committees to obtain E&O insurance.  See In re Warner Springs Ranchowners Assn., Case No. 12-03031-

LA11, (Bankr. S.D. Cal.) Amended Chapter 11 Plan filed 10/3/2013, § 6.1.5 (permitting oversight committee to 

procure E&O insurance); In re Cornerstone Ministries Investments, Inc., Case No. 08-20355-jrs (Bankr. N.D. Ga.), 
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court squarely addressed an official committee’s request to allow an E&O insurance policy as an 

administrative expense claim and approved the expense claim over objection.  McDow v. Official 

Committee of Equity Security Holders of Criimi Mae Inc., 247 B.R. 146 (D. Md. 1999).  Despite 

the City's efforts to distinguish McDow, it stands for the proposition that an official committee 

may procure an E&O policy as an allowed administrative expense under § 503(b)(3)(F), over 

objection.  It makes no difference that the trustee, rather than the debtor, was the objecting party 

in McDow.  Moreover, contrary to the Debtor's characterization, the equity committee members 

in McDow did not "threaten to resign" -- one member "stated that he would 'strongly consider' 

resigning" while the other "[s]imilarly . . . indicated that he would consider resigning."  Id. at 

149.   

4. With the City's plan of adjustment now on file and a confirmation schedule set, 

negotiations and compromises among creditor constituencies, and resultant opportunities for 

litigation against Committee Members for their actions, will only increase, warranting protection 

"from nuisance suits and the substantial legal fees that would be required to defend against such 

actions."  Id.  The risk to Committee Members is particularly heightened in this case because the 

City is proposing extensive cuts to Retiree benefits -- and it is the Committee who is charged 

with vetting such cuts. Therefore while no Committee Member has yet resigned, the threat of 

litigation and financial hardship on them remains real
 
and the prospect of resignations exists.

6 

                                                                                                                                                             
Chapter 11 Plan filed 4/1/2009 § VI.E.4 (providing for Plan Committee insurance, including tail coverage); In re 

Gabriel Technologies Corp., et al., Case No. 13-30340-DM (Bankr. N.D. Cal.) Chapter 11 Plan filed 4/24/2013 § 

7.24 ("To the extent reasonably available, the Reorganized Debtor may purchase errors and omissions insurance 

coverage for the Reorganized Debtor, the Plan Committee, the Litigation Trust and their members, officers, directors 

and professionals, including the Litigation Trustee."); In re Friedman Bag Company, Inc., 2004 WL 5327034 

(Bankr. C.D. Cal.) Chapter 11 Plan filed 12/22/2004 § VIII.E.2 (providing for errors and omissions insurance for the 

estate manager and the creditors' committee). 
6
 Because retirees in other cases did not seek E&O coverage, Opposition at 15-16, is no reason to compel Committee 

Members to accept the risk that frivolous lawsuits could result in substantial financial hardship to the Committee 

Members, all of whom are volunteers serving without compensation. 

 

13-53846-swr    Doc 2782    Filed 02/28/14    Entered 02/28/14 16:01:13    Page 3 of 7



81927700\V-2   

 

 

4 

 

5. Fourth, the City cannot legitimately challenge the importance of the Committee 

to the bankruptcy process or the importance of the Insurance Policy to the Committee Members.  

The City requested formation of the Committee to act as a counterparty with respect to the City's 

efforts to significantly reduce retiree pension and OPEB benefits.  Each Committee Member has 

taken its role seriously, and each has volunteered hundreds of hours to this case. 

6. Although the Court is aware of the public nature of the case, it may not be aware 

of the significant attention and scrutiny Committee Members receive for their roles in this case.  

This Court should be aware of the very real possibility that litigation may be brought against 

Committee Members for merely serving on the Committee.  To resolve this very legitimate issue, 

the Court should grant the Motion. 

7. Fifth, the City's contention that insurance is inappropriate because certain 

Committee Members worked for the City without coverage is misleading and irrelevant.  The 

Committee Members' role here is significantly different from any work they did as a City 

employee.  Moreover, while employed, Committee Members were protected by the City through 

indemnification requirements that are found under City ordinance and contracts.
7
  In fact, prior to 

seeking insurance coverage, the Committee expressly requested that the City provide 

indemnification for Committee members.  The City responded that they could not provide such 

indemnity here. 

8. Also irrelevant is the fact that Committee Members are afforded qualified 

immunity implied under § 1103(c) because this implicit immunity does not cover defense costs.  

                                                 
7
 See City Municipal Code Section 13-11-1, et seq. (Defense and Indemnification of Employees Against Damage 

Suits, Claims, Etc. (attached hereto as Exhibit 3); 1979-80 Agreement Between Detroit Police Lieutenants' and 

Sergeants' Association and the City of Detroit, Page 28, section 13 ( "Legal Counsel: The City will provide legal 

counsel and pay any costs and judgements [sic] that arise out of lawsuit filed against members of the Detroit Police 

Lieutenants' and Sergeants' Association alleging any act committed while said officer was in the good faith 

performance of his duties.") (attached hereto as Exhibit 4).  
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The City also states that "it is commonplace for municipal debtors to include certain exculpation 

provisions and injunctions in any plan of adjustment that would further protect the interests of 

Committee members."  Opposition at 8.  However, no such protections for the Committee appear 

in the releases and exculpations in the Debtor's filed plan.  Plan for the Adjustment of Debts of 

the City of Detroit ("Plan") (ECF #2708) §§ III.D.6, 7.  In fact, under the Debtor's current plan, 

the Committee may continue to exist following the effective date to object to certain disputed 

claims.  Plan § III.D.1.  While this omission may simply be a negotiating tactic on the part of the 

Debtor, the omission of Committee protections demonstrates the necessity of the Insurance 

Policy.
8
 

9. At bottom, the Policy Premium is an actual, necessary and reasonable expense of 

the Committee. 

  WHEREFORE, the Committee respectfully requests that this Court enter an order, 

substantially in the form attached to the Motion, (i) allowing the Policy Premium as a reasonable 

administrative expense and authorizing payment thereof and (ii) granting such other and further 

relief as this Court deems just and proper. 

                                                 
8
 Moreover, as the Debtor recognizes, the Committee seeks coverage "whether or not a plan is confirmed in this 

case."  Opposition at 8 (emphasis in original).  That is exactly the point -- if a plan is not confirmed there can be no 

plan protections for the Committee. 
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Dated:  February 28, 2014 

 
 

BROOKS WILKINS SHARKEY & TURCO PLLC 

 

/s/ Matthew E. Wilkins    

Matthew E. Wilkins  (P56697) 

Paula A. Hall  (P61101) 

401 South Old Woodward, Suite 400 

Birmingham, MI48009 

Tel: (248) 971-1800 

wilkins@bwst-law.com  

hall@bwst-law.com  

 

 

 

 

 

 

 

 

 

Attorneys for the Retirees’ Committee 

DENTONS US LLP 
 

Sam J. Alberts 

1301 K Street, NW 

Suite 600, East Tower 

Washington, DC 20005-3364 

Tel: (202) 408-6400 

sam.alberts@dentons.com 

 

Carole Neville 

Claude D. Montgomery 

1221 Avenue of the Americas 

New York New York 10020 

Tel: (212) 768-6700 

carole.neville@dentons.com 

claude.montgomery@dentons.com 

 

Christopher D. Soper 

233 S. Wacker Drive Ste. 7800 

Chicago, IL 60606 

Tel: (312) 876-8000 

christopher.soper@dentons.com 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on February 28, 2014, I electronically filed the foregoing paper with 

the Clerk of the Court using the ECF system which will send notification of such filing to all 

counsel of record. 

 

 

   /s/ Matthew E. Wilkins    

      Matthew E. Wilkins  (P56697) 

      401 South Old Woodward, Suite 400 

      Birmingham, MI48009 

      Tel: (248) 971-1800 

      wilkins@bwst-law.com  

 

13-53846-swr    Doc 2782    Filed 02/28/14    Entered 02/28/14 16:01:13    Page 7 of 7

mailto:wilkins@bwst-law.com


UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 

In re: 

 

CITY OF DETROIT, MICHIGAN, 

 

Debtor. 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 9 

 

Case No. 13-53846 

 

Hon. Steven W. Rhodes 

 

 

INDEX OF EXHIBITS 

 

Exhibit 1 Fee Review Order 

Exhibit 2 Brian L. Smith Declaration 

Exhibit 3 City Municipal Code Section 13-11-1, et seq. 

Exhibit 4 1979-80 Agreement Between Detroit Police Lieutenants' and Sergeants' 

Association and the City of Detroit 

 

13-53846-swr    Doc 2782-1    Filed 02/28/14    Entered 02/28/14 16:01:13    Page 1 of 1



 

 

 

 

 

EXHIBIT 1 

  

13-53846-swr    Doc 2782-2    Filed 02/28/14    Entered 02/28/14 16:01:13    Page 1 of 9



 

 

UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

In re: ) Chapter 9 
 )  

CITY OF DETROIT, MICHIGAN, ) Case No. 13-53846 
 )  
 Debtor. ) Hon. Steven W. Rhodes 
   

 
Fee Review Order 

 
 Upon consideration of the proposed fee review order filed by Robert M. Fishman, 
the Court appointed fee examiner (the “Fee Examiner”), pursuant to paragraph 4 of the 
Court’s Order Appointing Fee Examiner dated August 19, 2013 (Docket No. 383) 
(the “Fee Examiner Order”) (a copy of which is attached hereto and made part hereof as 
Exhibit A), the Court having considered the statements of the Fee Examiner and other 
interested parties made in writing or in open Court,  
 

THE COURT HEREBY FINDS AND DETERMINES that –  
 

A. The Court has jurisdiction over the subject matter of this Fee Review 
Order pursuant to 28 U.S.C. §§ 157 and 1334.   

 
B. The Court has authority to enter this Fee Review Order pursuant to 

28 U.S.C. § 157(b)(2) and 11 U.S.C. §§ 105(a). 
 
C. In accordance with paragraph 4 of the Fee Examiner Order, the Fee 

Examiner and counsel for the debtor (the “City”) met in person and communicated by 
phone and email to consult about the terms of the proposed fee review order prior to its 
submission to the Court.  Separately, the legal professionals for the Official Committee of 
Retired Employees (the “Committee”) have spoken with the Fee Examiner and with the 
City to discuss the proposed terms of the fee review order. 

 
D. This Fee Review Order is consistent with the parameters set forth in 

paragraphs 4 and 6 of the Fee Examiner Order.    
 
E. Due and proper notice of, and an opportunity to object to the entry of, this 

Fee Review Order has been provided to all interested persons and entities, including, 
without limitation, (1) counsel to the City, and (2) the parties receiving notice of filings in 
this Case through the Court’s CM/ECF system (“CM/ECF”), and no other or further 
notice and opportunity to object need be provided.   

 
F. The Fee Examiner and his counsel and advisors (together, the “Fee 

Examiner Parties”) shall perform their work hereunder and under the Fee Examiner Order 
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as officers of the Court.  The Fee Examiner Parties are not parties to this chapter 9 case 
(this “Case”) or any contested matter or adversary proceeding in this Case, and shall not 
be deemed or treated as such. 

 
G. The relief provided in this Fee Review Order is in the best interests of the 

City and its creditors, and just cause exists for its entry.   
 
H. The City has expressly consented to the relief provided in Paragraphs 11, 

24, and 27 of this Fee Review Order.   
 
THE COURT HEREBY ORDERS that the following procedures and 

requirements shall be applicable to and govern the submission, disclosure and review of 
all Professional Fee Expenses (as that term is defined in the Fee Examiner Order): 

 
1. On or before September 30, 2013, the City shall submit to the Fee 

Examiner a list of all professionals who have been retained to render services in 
connection with this Case and who will seek payment of compensation and 
reimbursement of expenses from the City for postpetition services (collectively, the “City 
Professionals”) and a list of all known OC Professionals (as defined below), which lists 
may be amended or supplemented from time to time, provided that which professional is 
placed on which list must be reasonably acceptable to the Fee Examiner.  For the 
avoidance of doubt, the list of professionals shall include the claims and noticing agent 
retained in this Case.  Separately, on or before September 30, 2013, the Committee will 
submit to the Fee Examiner a list of all professionals who have been retained by the 
Committee as of that time to render services in connection with the case and who will be 
compensated for fees and expenses by the City (collectively, the “Committee 
Professionals”).  The City Professionals and Committee Professionals are referred to 
collectively as the “Professionals.” 

 
2. On or before October 4, 2013, each Professional identified by the City and 

the Committee shall submit to the Fee Examiner (a) an executed copy of its engagement 
letter, (b) a verified statement respecting its regular hourly rates and its Discounted Rates 
(as defined below), and (c) a list of the billing and expense categories that it will use in its 
Monthly Invoices (as defined below), which list must be acceptable to the Fee Examiner 
in his reasonable discretion.  The Fee Examiner and the Professionals may modify the 
applicable billing and expense categories thereafter by agreement.   

 
3. The Fee Examiner’s review hereunder shall be conducted solely with 

respect to the fees and expenses of the Professionals for the period from and after the 
commencement of this Case on July 18, 2013.  Therefore, each Professional’s July 2013 
Monthly Invoice submitted to the Fee Examiner shall be for the postpetition period of 
July 18, 2013 to July 31, 2013 (the “July Postpetition Invoices”). 

 
4. Each Professional must provide the Fee Examiner and its respective client 

with a complete copy of its respective monthly invoice, including detailed descriptions of 
the services rendered and costs advanced and a summary description, by category, of the 

13-53846-swr    Doc 810    Filed 09/11/13    Entered 09/11/13 09:34:31    Page 2 of 813-53846-swr    Doc 2782-2    Filed 02/28/14    Entered 02/28/14 16:01:13    Page 3 of 9



 

 3 
 

work performed (the “Monthly Invoices”), within 49 days after the end of each calendar 
month (the “Invoice Deadline”); provided, however, the July Postpetition Invoices and 
the August 2013 Monthly Invoices should be provided on or before October 21, 2013 and 
may be consolidated.  In addition, within 14 days of the submission of its Monthly 
Invoice to the Fee Examiner and its client, each Professional for the Committee shall 
provide a copy of such invoice to the City, which may be in the form of a Redacted 
Invoice (as defined below).  The Committee also may submit invoices for reimbursement 
of out-of-pocket expenses of its members at the same time it submits its fee statements to 
the Fee Examiner and the City.  Each month, the Fee Examiner shall transmit to the City 
a list of all Professionals who have timely provided a Monthly Invoice to the Fee 
Examiner.   

 
5. The Fee Examiner will create a preliminary report respecting each timely 

submitted Monthly Invoice (the “Preliminary Report”) and shall transmit that Preliminary 
Report to the specific Professional within 35 days of the Invoice Deadline, with a copy to 
lead counsel for the City (for City Professionals) or lead counsel for the Committee (for 
Committee Professionals).  The Fee Examiner, in his discretion, may consult with the 
Professionals in connection with the preparation of the Preliminary Reports.  The Fee 
Examiner will provide any comments on the expenses of Committee members to the 
Committee's lead counsel. 

 
6. During the 14-day period after the Fee Examiner transmits the Preliminary 

Report (the “Resolution Period”), the Fee Examiner and the specific Professional shall 
meet and confer respecting any issues raised in the Preliminary Report in an effort to 
resolve such issues by agreement (the “Resolution Discussion”).   

 
7. Within 14 days after the expiration of the Resolution Period, the Fee 

Examiner shall prepare a final monthly report respecting all of the Monthly Invoices 
(the “Final Monthly Report”).  In the Final Monthly Report, the Fee Examiner shall 
delineate all write-offs and other adjustments made to each Monthly Invoice, both before 
the submission of the Monthly Invoice and as a result of the Resolution Discussion.    

 
8. The Fee Examiner shall prepare a quarterly written report (the “Quarterly 

Reports”), which shall include the following:   
 

a. Copies of each of the Final Monthly Reports for the applicable months 
and a copy of each Monthly Invoice (subject to redacting as provided 
below).   
 

b. A summary of the Professional Fee Expenses for each Professional for 
the applicable time period, as well as for all prior time periods.   
 

c. A statement by the Fee Examiner as to whether all of the Professional 
Fee Expenses covered by the Quarterly Report have been fully 
disclosed and are reasonable.    
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9. The Quarterly Reports shall be filed with the Court and posted on the 
Emergency Manager’s page of the City’s website and on the restructuring website 
maintained by City’s claims and noticing agent.  The first Quarterly Report, for the 
postpetition portion of July 2013 and the months of August and September 2013, shall be 
filed on or before January 15, 2014, and subsequent Quarterly Reports shall be filed 
approximately every 91 days thereafter. 

 
10. The Fee Examiner’s review, and his conclusion under paragraph 8.c. 

above, shall be solely based on section 943(b)(3) of the Bankruptcy Code and not based 
on any other standard (such as under sections 330 and 331 of the Bankruptcy Code, 
which do not apply in chapter 9).  Any finding by the Fee Examiner that any Professional 
Fee Expenses have not been fully disclosed or are not reasonable may be challenged by a 
motion of the affected Professional seeking a determination of the Court, or by the City in 
connection with the confirmation of its plan of adjustment. 

 
11. Upon submission of a Monthly Invoice to the Fee Examiner, the City 

agrees to pay promptly eighty-five percent (85%) of the requested fees and one hundred 
percent (100%) of the requested expenses to the applicable Professionals and Retiree 
Committee Member.  For the purpose of this Order, it is presumed that payment within 
42 days is prompt.  Upon the filing by the Fee Examiner of a Quarterly Report, the City 
may pay any remaining unpaid amounts respecting the Monthly Invoices covered by such 
Quarterly Report.   

 
12. All Professionals may charge rates discounted to the extent that such 

Professional and their respective client have agreed (the “Discounted Rates”).  The use of 
Discounted Rates, as well as any voluntary reduction and write-offs, will be taken into 
consideration by the Fee Examiner in considering the reasonableness of fees identified in 
Monthly Invoices.  This provision is not intended to prevent such professionals from 
receiving annual rate increases starting on January 1, 2014. 

 
13. Each Monthly Invoice shall be broken down into specific categories of 

services, and contain a detailed statement of the services rendered by each timekeeper, by 
each category and by each day.  Time from different categories of services shall not be 
bundled in the same time entry.  To the extent that multiple tasks are billed by the same 
person in the same category on the same date, each such separate task shall reflect a 
separate and identifiable time component.  For Professionals not billing on an hourly 
basis, each Monthly Invoice shall include a summary description of the work performed 
and such other information as may be agreed upon by the Professional and the Fee 
Examiner. 

 
14. Time shall be recorded in tenths of an hour increments for all 

Professionals billing on an hourly basis, unless the Fee Examiner agrees in advance to a 
different arrangement with a particular Professional.   
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15. Travel time may be billed by a timekeeper at up to one half of the 
otherwise applicable rate.  Work performed by the timekeeper during travel may be billed 
at the applicable rate without further discount.   

 
16. Professionals may bill for reimbursement of actual and necessary expenses 

incurred on behalf of their client (the “Expenses”).  The following Expenses generally 
will be found by the Fee Examiner to be unreasonable:  (a) local transportation and meals 
(“local” meaning at the home location of the particular timekeeper); (b) working meals 
other than while traveling on business; (c) alcoholic beverages; (d) in-house faxing and 
in-house messenger/delivery services; (e) charges for in-house printing/photocopy 
expenses in excess of $0.10 per page; (f) charges for Westlaw, Lexis, Pacer and similar 
research tools and programs; (g) charges for in-room entertainment, such as movies; (h) 
first class or business class air fare (i.e., air fare other than for coach class travel); and 
(i) hotel expenses other than standard room rates.   
 

17. Each Monthly Invoice shall identify specific categories of Expenses, and 
contain a detailed breakdown of the Expenses for which reimbursement is sought by 
these categories.   

 
18. Professionals’ reasonable fees and expenses may include reasonable 

amounts incurred to fulfill the requirements of this Fee Review Order.   
 
19. The Fee Examiner reserves the right to make reasonable modifications to 

the requirements of this Fee Review Order respecting the content and/or format of the 
Monthly Invoices (either on an ongoing basis or for a particular circumstance) by 
agreement with a Professional or by further order of this Court on notice to the applicable 
Professional(s).   

 
20. Each Professional must submit to the Fee Examiner all of its Monthly 

Invoices in an open and searchable electronic data format mutually acceptable to the Fee 
Examiner and the Professional.     

 
21. Each Professional, in consultation with its respective client, and as 

dictated by its professional judgment respecting privilege and strategic confidentiality 
concerns, may prepare, if necessary, a redacted version of the Monthly Invoice 
(the “Redacted Invoice”), expressly marked “Redacted,” for inclusion by the Fee 
Examiner with the Quarterly Reports, and shall submit the same to the Fee Examiner no 
later than 14 days after the deadline for submission of the applicable unredacted Monthly 
Invoice.  In that instance, the unredacted Monthly Invoice must be marked as 
“Confidential” by the Professional (the “Confidential Invoice”).  The Fee Examiner may 
challenge the necessity of the redaction of any particular time entry and raise that issue 
with the Professional during the Resolution Period; however, the ultimate decision on the 
extent of redaction contained in any Redacted Invoice shall be solely within the 
discretion of the Professional.  
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22. To protect privileged and/or confidential material contained in Monthly 
Invoices to the maximum extent possible under applicable law, the following shall apply: 

 
a. Each Confidential Invoice and any other information provided by a 

Professional to the Fee Examiner Parties in connection with the review 
of fees and expenses hereunder and designated as confidential 
(“Confidential Information”) shall be held by the Fee Examiner Parties 
in confidence as officers of the Court and not as parties to this Case or 
any other case or proceeding.  Such Confidential Information shall be 
used by the Fee Examiner to carry out his duties under this Fee 
Review Order and not for any other purpose.  In addition, the 
Confidential Information shall not be disclosed by the Fee Examiner 
Parties to any third parties (except with the written consent of the 
applicable Professional) and shall not be available to third parties by 
discovery of the Fee Examiner Parties.  For the avoidance of doubt, 
any Redacted Invoice shall not be considered confidential and may be 
publicly filed as contemplated herein. 
 

b. Because the Fee Examiner Parties receive and hold the Confidential 
Information on a confidential basis as officers of the Court, the 
attorney-client privilege and any other privileges attaching to this 
material are fully preserved to the extent otherwise valid and shall not 
be deemed waived or limited in any manner or for any purpose by 
virtue of a Professional’s compliance with this Fee Review Order.  In 
addition, all applicable privileges belong solely to the Professionals’ 
clients, and the Fee Examiner Parties may not raise or waive any of the 
clients’ applicable privileges (except with the written consent of the 
applicable Professional or client).   

 
23. On or before the date that the Fee Examiner completes each Final Monthly 

Report, each Professional must submit to the Fee Examiner a written verification from its 
client that its respective client has reviewed the Monthly Invoice, has no objection to the 
fees and expenses contained therein and believes that the fees and expenses are 
reasonable under the applicable circumstances.   

 
24. The City has agreed to pay the reasonable fees and expenses of the 

Committee's Professionals, which at this time are lead counsel (Dentons), local counsel 
(Brooks Wilkins Sharkey & Turco), a financial advisor (Lazard Freres & Co. LLC) and 
an actuary (Segal Consulting), and the reasonable expenses of the members of the 
Committee.  The City further agrees that it will pay the fees and expenses of these 
Committee Professionals, and the expenses of the Committee members, to the extent that 
they are found to be reasonable by the Fee Examiner, subject to the City's right to seek a 
judicial determination of reasonableness in this Court.  Upon the submission of a timely 
Monthly Invoice to the City by a Committee Professional, the City agrees to promptly 
pay 85% of the requested fees and 100% of the requested expenses pursuant to 
paragraph 11 above, consistent with its treatment of the City's Professionals.  Within 
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14 days after receiving a Monthly Invoice from a Committee Professional, or an invoice 
for Committee member expenses, the City may provide the Fee Examiner and the 
respective Committee Professional a written statement identifying any portion of such 
invoice that it believes is or may be unreasonable.  The Fee Examiner will review the 
unredacted Monthly Invoice (and any invoice for Committee members expenses) and will 
consider the City's comments in preparing its Preliminary Report and Final Monthly 
Report.  The City agrees to pay to the Committee Professional (or to the Committee 
members for their expenses, where applicable) any amounts identified as reasonable in 
the Fee Examiner's Quarterly Report that have not already been paid, without limitation 
to the City's rights to seek a subsequent judicial determination of reasonableness.  
Nothing in this paragraph is intended to deprive the Committee from seeking the 
retention and payment to additional professionals or the City or Fee Examiner to oppose 
such retention fees on the basis of reasonableness. 

 
25. Ordinary course professionals, hired by the City not in conjunction with 

the Case, but rather in the same contexts and capacities as the same were typically hired 
by the City prior to the commencement of the Case (collectively, “OC Professionals”), 
shall not be Professionals within the meaning of this Fee Review Order and their invoices 
shall not be subject to review hereunder.   

 
26. The Fee Examiner may consider and be informed by the Appendix B 

Guidelines for Reviewing Applications for Compensation and Reimbursement of 
Expenses Filed Under 11 U.S.C. § 330 by Attorneys in Larger Chapter 11 Cases 
promulgated by the Executive Office for the United States Trustees in his review of the 
Professional Fee Expenses; provided, however, that the review of fees and expenses shall 
solely be pursuant to the standard in section 943(b)(3) of the Bankruptcy Code.  

 
27. The fees and expenses of the Fee Examiner Parties (collectively, 

the “Examiner’s Fees”) shall be submitted and paid pursuant to the following procedures: 
 

a. The Fee Examiner shall file a monthly invoice (the “FE Monthly 
Invoice”) with the Court and serve a Notice of Filing of the same on 
parties entitled to receive notice through CM/ECF.  The FE Monthly 
Invoice shall set forth a detailed statement of the fees and expenses 
requested by the Fee Examiner Parties, on or before 49 days after the 
conclusion of each calendar month.   
 

b. The Fee Examiner shall serve a copy of the FE Monthly Invoice on the 
City and counsel to the Committee.   

 
c. The City shall post the FE Monthly Invoice on the Emergency 

Manager’s page of the City’s website and on the restructuring website 
maintained by the City’s noticing agent.  

 
d. The City has the right to object to any portion of the FE Monthly 

Invoice (the “Objection”).  If the City has an Objection, it will send a 
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written statement detailing the Objection to the Fee Examiner.  Within 
35 days of receipt of the FE Monthly Invoice, the City agrees to pay 
eighty-five percent (85%) of the requested fees and one hundred 
percent (100%) of the requested expenses that are not the subject of an 
Objection.   

 
e. The Fee Examiner shall file an application with the Court seeking 

approval of the Examiner’s Fees (the “Application”) no more 
frequently than quarterly and serve a Notice of Filing of the same on 
parties entitled to receive notice through CM/ECF.  The Applications 
will be filed on the same day that the Fee Examiner files his Quarterly 
Reports.   

 
f. Any unresolved Objections pending at the time of the filing of an 

Application shall be filed as objections to such Application and will 
resolved by the Court at the hearing on the Application.   

 
28. The Fee Examiner has been appointed as an officer of the Court with 

respect to the performance of his duties.  The Fee Examiner Parties are hereby provided 
with the maximum immunity permitted by law from civil actions for all acts taken or 
omitted in the performance of their duties and powers.  No person or entity shall 
commence an action against the Fee Examiner Parties in connection with their duties and 
powers except in this Court, and with the prior approval of this Court, which retains 
exclusive jurisdiction therefor.  Any and all claims or causes of action not instituted 
against the Fee Examiner Parties prior to the 28th calendar day after entry of an order 
determining the last Application in the Case shall be barred forever and discharged and 
all persons and entities shall be enjoined from prosecuting such claims in any manner 
thereafter.   

 
29. The Fee Examiner and the City reserve the right to move the Court for an 

order modifying this Fee Review Order.   
 
 

. 

Signed on September 11, 2013  
_             /s/ Steven Rhodes             _ 

Steven Rhodes                                
United States Bankruptcy Judge  
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(1)

(2)

Detroit, Michigan, Code of Ordinances >> Part III - CITY CODE >> Chapter 13 - CIVIL SERVICE AND
PERSONNEL REGULATIONS >> ARTICLE XI. DEFENSE AND INDEMNIFICATION OF EMPLOYEES
AGAINST DAMAGE SUITS, CLAIMS, ETC. >>

ARTICLE XI. DEFENSE AND INDEMNIFICATION OF EMPLOYEES AGAINST DAMAGE SUITS, CLAIMS, ETC.

Sec. 13-11-1. Definitions.

Sec. 13-11-2. Council may order reimbursement for certain causes.

Sec. 13-11-3. Conditions for defense and reimbursement by city.

Sec. 13-11-4. Report to council by corporation counsel.

Sec. 13-11-5. Determination by city council.

Sec. 13-11-6. Payments by city to be reduced by employees' insurance.

Sec. 13-11-7. City to be subrogated to rights of employees; execution of instruments and papers by employees.

Sec. 13-11-8. Duty of employees to maintain automobile insurance.

Sec. 13-11-9. Application to physicians and dentists.

Sec. 13-11-1. Definitions.

For the purpose of this article, the following definitions shall apply:

Employees shall include, in addition to appointees as defined in the Charter, and all

employees on the city payroll, including all physicians and dentists employed on a salaried or

contractual basis by the department of health, retired employees or appointive officers, and all

physicians and dentists whether volunteers, staff, intern, resident or special duty, whether or not on

city payrolls, assigned to patient care duties in Detroit General Hospital, whose credentials have

been approved by the director of hospitals.

Official duties shall mean acts done pursuant to authority conferred by law or within the

scope of employment or in relation to matters committed by law to the officer or employee's control

or supervision or committed to the department or office under whose authority the officer or

employee is acting, whether or not there is negligence in the doing of such acts. Where there is

willful misconduct or lack of good faith in the doing of any such acts, the same shall not constitute

the performance of the official duties of any appointive officer or employee of the city within the

operation or effect of this article.

(Code 1964., § 16-13-1; Ord. No. 516-H, § 1, 9-29-82)

Cross reference— Definitions and rules of construction generally, § 1-1-2.

Sec. 13-11-2. Council may order reimbursement for certain causes.

At the discretion of and only upon approval by the city council, the city may pay, on behalf of

any city officer or employee, all or part of any sum which such officer or employee might become

legally obligated to pay as damages because of:

Bodily injury, sickness or disease, including death, at any time resulting therefrom,

sustained by any person; or

Injury to or destruction of property, including the loss of use thereof; or
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(3)

(1)

(2)

(3)

(4)

(5)

Illegal confinement, detention or other alleged injury caused by or arising out of the

performance in good faith of the official duties of any such officer or employee.

(Code 1964, § 16-13-2)

Sec. 13-11-3. Conditions for defense and reimbursement by city.

No payment shall be made pursuant to section 13-11-2 except under the following

conditions:

Whenever an officer or employee of the city has cause to believe that he may be sued

by reason of, or as the result of, the performance in good faith of his official duties,

such officer or employee shall promptly file with the corporation counsel a written

notice of the act performed or the occurrence which gives rise to such belief,

containing a statement of the facts and circumstances thereof, including names and

addresses of persons who might bring suit, if known to such officer or employee, and

the names and addresses of any witnesses, if likewise so known; and

Upon the receipt of any claim, demand, notice, summons or complaint, the officer or

employee shall promptly forward the same to the corporation counsel. In addition

thereto, such officer or employee shall promptly file a written request that he be

represented by the corporation counsel's office in the matter. Such request shall first

be submitted to the head of the department in which such officer or employee is

working. It shall then be the duty of the department head to transmit the request for

representation to the corporation counsel, along with the department head's

recommendation as to whether or not the officer or employee should be represented;

and

The officer or employee shall cooperate with the corporation counsel, and upon the

request of the corporation counsel shall attend hearings and trials and assist in

effecting settlements, securing and giving evidence and obtaining the attendance of

witnesses. However, such officer or employee shall not, except, at his own cost,

voluntarily make any payment, assume any obligation or incur any expense in

connection therewith; and

The officer or employee shall consent to and concur in any compromise or settlement

of the claim or suit against him; and

The city council must find and determine that the claim, demand or suit against the

officer or employee arises out of or involves the performance in good faith of the

official duties of the officer or employee involved.

(Code 1964, § 16-13-3; Ord. No. 550-H, § 1, 5-13-83; Ord. No. 555-H, § 1, 7-20-83)

Sec. 13-11-4. Report to council by corporation counsel.

Whenever the corporation counsel receives from any city officer or employee, any claim,

demand, notice, summons or complaint with such officer or employee's request for representation

by the corporation counsel with the recommendation of the head of the department as provided in

section 13-11-3(3), the corporation counsel shall promptly transmit to the city council a report on the

matter, together with his recommendation as to whether or not the corporation counsel should

represent the officer or employee as requested, and whether or not the city council should find and

determine that the claim, demand or suit against the officer or employee arises out of or involves

the performance in good faith of the official duties of such officer or employee.

(Code 1964, § 16-13-4)
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(a)

(b)

(a)

(1)

(2)

Sec. 13-11-5. Determination by city council.

Upon receipt from the corporation counsel of the report and recommendation provided for in

section 13-11-4, the city council shall consider and determine whether the corporation

counsel shall represent the officer or employee in the matter and find and determine whether

or not the claim, demand or suit arises out of or involves the performance in good faith of the

official duties of such officer or employee. However, pending such determination by the city

council, the corporation counsel shall represent any officer or employee making request

therefor which had been approved by the head of the department as provided in section 13-

11-3(2).

The finding and determination by the city council as to whether or not any such claim,

demand or suit arises out of or involves the performance in good faith of the official duties of

such officer or employee shall be binding and final.

(Code 1964, § 16-13-5)

Sec. 13-11-6. Payments by city to be reduced by employees' insurance.

If a city officer or employee has valid and collectible insurance covering or protecting against

liability as covered by this article, payment under this article shall be limited to amounts in excess of

the limits of such insurance.

(Code 1964, § 16-13-6)

Sec. 13-11-7. City to be subrogated to rights of employees; execution of

instruments and papers by employees.

No payment shall be made by the city pursuant to this article unless the city is subrogated to

all rights of recovery therefor against any person and unless the officer or employee on whose

behalf payment is made executes and delivers to the city instruments and papers and does

whatever else is necessary to secure such rights to the city.

(Code 1964, § 16-13-7)

Sec. 13-11-8. Duty of employees to maintain automobile insurance.

This article shall not relieve any officer or employee from securing and keeping in force the

insurance required to be provided by section 13-1-4 governing the use of privately owned

automobiles while used in the performance of their official duties.

(Code 1964, § 16-13-8)

Sec. 13-11-9. Application to physicians and dentists.

Notwithstanding any provisions of this article to the contrary, except section 13-11-1, the city

shall pay, on behalf of any physician or dentist, whether salaried, contractual, volunteer,

staff, special duty, resident, or intern, who is an employee as defined in section 13-11-1, all

of any sum which such employee might become legally obligated to pay as damages

resulting or arising out of his official duties, because of:

Bodily injury, sickness or disease, including death, at any time resulting therefrom,

sustained by any person; or

Injury to or destruction of property, including the loss of use thereof; and
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(3)

(b)

(c)

Illegal confinement, detention or other alleged injury caused by or arising out of the

performance in good faith of the official duties or any such employee; except that the

city shall be responsible to a physician or dentist who is a regular full-time member of

the faculty of Wayne State University and serving on the Medical Staff at Detroit

General Hospital, only for that sum which such employee shall be legally obligated to

pay as damages which is in excess of his insurance coverage which shall be not less

than one hundred thousand dollars ($100,000.00) for each claim and three hundred

thousand dollars ($300,000.00) annual aggregate.

This section shall not be applicable if the physician, dentist, resident or intern fails to comply

with all of the provisions of section 13-11-3, requiring written notice of any anticipated claim

and the filing of all pleadings with the law department, together with a written request that he

be represented in the matter by the law department.

Nothing herein contained shall be deemed to extend the definition of employee, or the city's

responsibility toward any employee, beyond the clear terms of this article.

(Code 1964, § 16-13-9)
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