UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
----------------------------------------------------- x
:
:
In re
:
:
CITY OF DETROIT, MICHIGAN,
:
:
Debtor.
:
:
----------------------------------------------------- x

Chapter 9
Case No. 13-53846
Hon. Steven W. Rhodes

OPPOSITION TO MICHIGAN COUNCIL 25 OF THE AFSCME, AFL-CIO,
AND SUB-CHAPTER 98, CITY OF DETROIT RETIREES’ MOTION
TO COMPEL TESTIMONY OF KEVYN ORR AND ALL OTHER CITY
AND STATE WITNESSES REGARDING CITY-STATE
COMMUNICATIONS PRIOR TO JULY 17, 2003
The City of Detroit (the “City”), debtor in the above captioned case,
opposes the Motion by Michigan Council 25 of the American Federation of State,
County and Municipal Employees, AFL-CIO, and Sub-Chapter 98, City of Detroit
Retirees (collectively, “AFSCME”) requesting that the Emergency Manager Kevyn
D. Orr, and any and all future witnesses within the control of the City or the State
of Michigan (the “State”) appear and give testimony at depositions regarding all
relevant communications between City and State officials prior to July 17, 2013,
(D.E. 920). Specifically, the testimony that AFSCME seeks is privileged attorneyclient communications. Because the City and State share a common interest in
rectifying the City’s financial emergency, this privilege has not been waived.
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BACKGROUND
1.

As is well known by now, the City is in financial crisis. The

Governor of the State of Michigan (the “Governor”) and Mayor publicly
acknowledged this financial crisis throughout 2012 and early 2013. Because the
crisis was not resolved through other means, on March 1, 2013, based on the
conclusions of a State-appointed “financial review team” charged with reviewing
the Detroit’s financial condition, the Governor determined that a “financial
emergency” existed within the City. By the end of March, this determination
resulted in the Governor’s appointment of Mr. Orr as the emergency financial
manager for the City effective under Public Act 436 of 2012 of the State of
Michigan, also known as the Local Financial Stability and Choice Act, Michigan
Compiled Laws (“M.C.L.”) §§ 141.1541-141.1575 (“PA 436”).1
2.

The Governor appointed the Emergency Manager “to address a

financial emergency within” the City. M.C.L. § 141.1549(1). Consistent with this
charge and in accordance with PA 436, the Emergency Manager and the State
1

Mr. Orr was appointed to the position of “emergency financial manager” for
the City by the Local Emergency Financial Assistance Loan Board created under
the Emergency Municipal Loan Act, M.C.L. §§ 141.931-141.942, on March 15,
2013, pursuant to Public Act 72 of 1990 of the State of Michigan, also known as
the Local Government Fiscal Responsibility Act, M.C.L. §§ 141.1201 141.1291.
Mr. Orr formally took office as the emergency financial manager for the City
under PA 72 on March 25, 2013. On March 28, 2013, the effective date of PA
436, PA 72 was repealed, and Mr. Orr became the Emergency Manager of the City
pursuant to sections 2(e) and 31 of PA 436 (M.C.L. §§ 141.1542(e) and 141.1571).
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entered into a “Contract for Emergency Manager Services.” (“EM Contract” (Exh.
A).) As outlined in the EM Contract and required in PA 436, the Emergency
Manager “shall serve at the pleasure of the [G]overnor” and “shall be paid” by the
State of Michigan. See EM Contract.; M.C.L. § 141.1549(3)(d)&(e).
3.

The State conferred on the Emergency Manager “broad powers

in receivership to rectify the financial emergency and to assure the fiscal
accountability of the local government and the local government's capacity to
provide or cause to be provided necessary governmental services essential to the
public health, safety, and welfare.” M.C.L. § 141.1549(2). The State Legislature’s
express purpose in conferring such powers was, in part, to “assure the provision of
necessary governmental services essential to public health, safety, and welfare,”
“to protect the credit of this state and its political subdivisions,” and “to remedy the
financial emergency by requiring prudent fiscal management and efficient
provision of services, permitting the restructuring of contractual obligations, and
prescribing the powers and duties of state and local government officials and
emergency managers.” M.C.L. § 141.1543.
4.

To address the City’s financial emergency and develop a

proposal to restructure and reinvest in the City, PA 436 requires the Emergency
Manager to obtain the assistance and support of State officials. See, e.g., MCL
§ 141.1551(3) (requiring submission of financial operating plan to state treasurer
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for review); § 141.1557 (requiring submission of periodic report to state officials
for review); § 141.1558(1) (requiring approval of Governor to proceed in chapter
9). Accordingly, after his appointment in March of 2013 and continuing to the
present time, the Emergency Manager has communicated with State officials
including, but not limited to, the Governor, Treasurer and their respective staffs on
a regular basis regarding his efforts to address the City’s financial emergency. It
was the expectation and understanding of both the City and State that, when
counsel was present, the discussions addressing legal issues were privileged
attorney-client communications and would remain confidential. (See Common
Interest Ag. at 3 (Exh. B).)
5.

As memorialized in the parties’ Common Interest Agreement,

the City and State agreed that a common interest existed regarding the legal and
policy issues related to the City’s financial emergency, the appointment of the
Emergency Manager, and the proceedings before this Court. (Id. at 2-3.)
ARGUMENT
6.

It is well-established that the common interest privilege extends

the attorney-client privilege to confidential communications between parties that
share a substantially similar legal interest. “The attorney-client privilege protects
from disclosure confidential communications between a lawyer and his client in
matters that relate to the legal interests of society and the client.” Ross v. City of
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Memphis, 423 F.3d 596, 600 (6th Cir. 2005) (citation omitted). While attorneyclient privilege generally is waived when an otherwise privileged communication
is made in the presence of a third party, Cozzens v. City of Lincoln Park, 2009 WL
2242396, at *3 (E.D. Mich. 2009), an exception to this waiver rule exists where
privileged information is shared with an allied third party pursuant to a “common
interest” agreement. State Farm Mut. Automobile Ins. Co. v. Hawkins, 2010 WL
2287454, at *7 (E.D. Mich. 2010); see In re Smirman, 267 F.R.D. 221, 223 (E.D.
Mich. 2010) (similar).
7.

The “common interest” privilege thus maintains attorney-client

privilege over a communication made in the presence of a third party where three
elements are met: First, the parties of the agreement formally or informally agreed
to exchange information concerning the matter in confidence. See In Re Smirman,
267 F.R.D. at 223; State Farm, 2010 WL 2287454, at *7. Second, the parties
share a “substantially similar legal interest” with respect to the subject matter of
the communication. See In re Leslie Controls. Inc., 437 B.R. 493, 496 (Bankr. D.
Del. 2010), citing In re Teleglobe Communications Corp., 493 F.3d 345, 364 (3d.
Cir. 2007). This interest need not be related to actual or imminent litigation and
may be “outside of the litigation context altogether.” MPT, Inc. v. Marathon
Labels, Inc., 2006 WL 314435, at *7 (N.D. Ohio 2006) (applying common interest
privilege in context of patent prosecution); Restatement (Third) Law Governing
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Lawyers § 76 cmt. b (noting that the privilege applies “whether or not” the
members are “involved in litigation”). Third, one of the parties’ attorneys must
have been involved in the communication. See State Farm, 2010 WL 2287454, at
*8.
8.

When these three elements are met, “privileged

communications remain privileged unless all parties agree to waive that
privilege.” In Re Smirman, 267 F.R.D. at 223 (emphasis added), citing United
States v. BDO Seidman, LLP, 492 F.3d 806, 817 (7th Cir. 2007).
9.

Because all three elements are plainly met here, the common

interest privilege allows the City, the State, and their counsel to share attorneyclient privileged communications with each other without waiving attorney-client
privilege.
10.

First, the City and State entered into a common interest

agreement at the time of the appointment of the Emergency Manager. See
Common Interest Ag. at 2; In Re Smirman, 267 F.R.D. at 223. Specifically, at that
time, the City and State agreed to share in confidence information “in connection
with the legal and policy issues that arise as a result of and in relation to the City’s
Financial Emergency, [and] the appointment of the Emergency Manager.”
Common Interest Ag. at 2; see Pac. Pictures Corp. v. United States Dist. Court,
11-71844, 2012 U.S. App. LEXIS 7643, at *17-18 (9th Cir. 2012) (noting that

13-53846-swr

Doc 940

Filed 09/19/13

-6Entered 09/19/13 11:08:26

Page 6 of 30

formal agreement not required for privilege to apply); Restatement (Third) Law
Governing Lawyers § 76 cmt. c (2000) (“Exchanging communications may be
predicated on an express agreement, but formality is not required”). This
agreement was reduced to writing on September 12, 2013. (Common Interest Ag.
at 7.)
11.

Second, pursuant to PA 436, the City, acting through its

Emergency Manager, and State share the same legal interest in “rectify[ing] the
financial emergency” and “assur[ing] the fiscal accountability” of the City during
the Emergency Manager’s term of service. M.C.L. § 141.1549(2); see In re Leslie
Controls. Inc., 437 B.R. at 496. The Emergency Manager is aligned with the State
in taking legal actions to address the financial emergency. Specifically, the
Governor appointed the Emergency Manager, the Emergency Manager “serve[s] at
the pleasure of the governor,” and his compensation is paid by the State.
§ 141.1549(1), (3)(d), (e); see also EM Contract at § 1.4 (requiring the Emergency
Manager to file quarterly reports with the Michigan Department of the Treasury).
PA 436 further provides that the Emergency Manager’s authority to renegotiate the
City’s legal obligations outside of Chapter 9 and his authority to enter Chapter 9
proceedings is conferred by the State. See, e.g., MCL § 141.1552(k) (“rejection,
modification, or termination” of terms of collective bargaining agreement is “a
legitimate exercise of the state’s sovereign powers”); id. § 141.1558(1) (providing
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that emergency manager must seek approval from governor to proceed under
chapter 9).2
12.

Third, the City has only asserted common interest privilege

over communications in which the City or the State’s counsel participated. See
State Farm, 2010 WL 2287454, at *8; compare Orr Rough Dep. Tr. at 197-199
with 208.3
13.

Nonetheless, AFSCME contends that the common interest

privilege does not apply here. AFSCME appears to be making two separate
arguments. First, AFSCME suggests that the common interest privilege may be
raised only in the context of pending litigation. (See Mot. to Compel at 10-11.)
AFSCME is wrong. It is well-established that the common interest privilege is not
merely a “joint defense” privilege that applies in the context of pending litigation.
2

That the Emergency Manager’s efforts to address the City’s financial emergency
pursuant to PA 436 have political and business implications does not alter the fact
that renegotiation and restructuring of the City’s legal obligations is an effort that
is primarily legal in nature. See MCL § 141.1552 (outlining emergency manager’s
powers including, among others, (j) modifying terms of existing contracts; (k)
modifying terms of collective bargaining agreements; (m) assuming fiduciary
obligations of pension board; and (q) initiating court proceedings); Dura Global,
Techs., Inc. v. Magna Donnelly Corp., 2008 WL 2217682 (E.D. Mich. 2008)
(applying common interest privilege over communications where “some overlap”
between legal issues and parties’ shared business venture).
3

See also, e.g., id. at 210 “[I]f the communications were [with] the Governor [and]
were with counsel present, then I don’t want you (Mr. Orr) to reveal what was
said…If at another meeting where there was not counsel present, that’s a different
story.”
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See, e.g., BDO Seidman, 492 F.3d at 815 & n.6 (holding “communications need
not be made in anticipation of litigation to fall within the common interest
doctrine” and citing cases); Dura Global, 2008 WL 2217682, at *3 (applying
common interest privilege in transactional context). Rather, the common interest
privilege is available “irrespective of litigation begun or contemplated” and
“applies whenever the communication is made in order to facilitate the rendition of
legal services to each of the clients involved in the conference.” In re Leslie
Controls, 437 B.R. at 496.
14.

In addition, AFSCME also suggests that the common interest

privilege does not apply because the State and City have different interests in the
Flowers and Webster litigations and in the chapter 9 proceeding . But, even if
there are minor differences in the parties’ positions in these suits, the common
interest privilege continues to apply. As In re Teleglobe recognized, the common
interest privilege may apply even if the parties do not share identical positions
regarding all matters related to the broader, shared common interest. See In re
Teleglobe, 493 F.3d at 366 (reasoning that “[i]n the community-of-interest context,
on the other hand, because the clients have separate attorneys, courts can afford to
relax the degree to which clients’ interests must converge without worrying that
their attorneys’ ability to represent them zealously and single-mindedly will
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suffer”).4 Thus, the common interest privilege continues to apply to the City and
State’s communications relating to the City’s financial emergency even if the City
and State’s interests are not identical as to all matters related to the financial
emergency.
15.

Lastly, AFSCME also argues that the State waived the common

interest privilege by failing to assert the privilege in its papers objecting to
depositions, and that the Emergency Manager waived the privilege by discussing
the timing of the chapter 9 filing. (Mot. to Compel at 12-13.) Both arguments fail.
First, as an initial matter, one party’s unilateral action cannot waive the commoninterest privilege for both parties. See In Re Smirman, 267 F.R.D. at 223. Thus, an
action by the State alone cannot waive the common-interest privilege for the City,
and vice-versa. Id. In any event, the common-interest privilege is not a distinct
privilege that must be affirmatively raised. Rather, as discussed above, it is an
exception to the traditional waiver rules of the attorney-client privilege. See State
Farm, 2010 WL 2287454, at *7; United States v. BDO Seidman, LLP, 492 F.3d

4

Although a minority of courts have required the parties to share an “identical
legal interest” as AFSCME noted, Mot. to Compel at 10, citing High Point SARL v.
Sprint Nextel Corp., 2012 WL 234024, at *5 (D. Kan. Jan. 25, 2012), the majority
position is that the parties must share only a similar (and not necessarily identical)
interest for the privilege to apply. See Restatement (Third) Law Governing
Lawyers § 76 (requiring only a “common interest”); State Farm, 2010 WL
2287454, at *7 (same). In any event, the Emergency Manager and State share an
identical legal interest in rectifying the financial emergency in Detroit.
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806, 815 (7th Cir. 2007) (“Although occasionally termed a privilege itself, the
common interest doctrine is really an exception to the rule that no privilege
attaches to communications between a client and an attorney in the presence of a
third person.”). Moreover, the City asserted the common interest privilege over
certain documents before Mr. Orr’s deposition as evidenced by the City’s privilege
log that was provided to AFSCME and other objectors on September 13, 2013.
Second, the Emergency Manager did not waive the common interest privilege in
stating that he discussed the timing of the chapter 9 filing with counsel. As the
transcript makes clear, the Emergency Manager repeatedly declined to answer
questions relating to conversations with the State about the timing of the chapter 9
filing on the basis of common-interest privilege. (See Orr Rough Dep. Tr. at 196200.)
WHEREFORE, the City respectfully requests that this Court deny
AFSCME’s motion to compel.
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Dated: September 19, 2013

Respectfully submitted,
/s/ Bruce Bennett
Bruce Bennett (CA 105430)
JONES DAY
555 South Flower Street
Fiftieth Floor
Los Angeles, California 90071
Telephone: (213) 243-2382
Facsimile: (213) 243-2539
bbennett@jonesday.com
David G. Heiman (OH 0038271)
Heather Lennox (OH 0059649)
JONES DAY
North Point
901 Lakeside Avenue
Cleveland, Ohio 44114
Telephone: (216) 586-3939
Facsimile: (216) 579-0212
dgheiman@jonesday.com
hlennox@jonesday.com
Jonathan S. Green (MI P33140)
Stephen S. LaPlante (MI P48063)
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
150 West Jefferson
Suite 2500
Detroit, Michigan 48226
Telephone: (313) 963-6420
Facsimile: (313) 496-7500
green@millercanfield.com
laplante@millercanfield.com
ATTORNEYS FOR THE DEBTOR
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EXHIBIT A
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EXHIBIT B
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