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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
SOUTHERN DIVISION

NEVALYN VIRGINIA TEAGUE,

p —

Plaintiff,

V. CIVIL ACTION NO. 1:12cv64-WC

CAROLYN W. COLVIN,

Acting Commissioner of Social Security, )

— —+

Defendant. )

MEMORANDUM OPINION

l. INTRODUCTION

Plaintiff, Nevalyn Virginia Teague, applied for supplemental security income
benefitsunder Title XVI of the Act, 42 U.S.C. 88 13&t g Her application was
denied at the initial administrative level. Plaintiff then requested and received a hearing
before an Administrative Law Judge (“ALJ”). Following the hearing, the ALJ issued a
decision in whichshe found Plaintiff not disabledt any time through the date tfe
decision. Tr. 34 The Appeals Council rejected Plaintiff's request for review of the
ALJ’s decision. Tr. 35. The ALJ's decision consequently became the final decision of
the Commissioner of Social Security (“Commisgioh' See Chester v. Bowei92
F.2d 129, 131 (11th Cir. 1986). The case is now before the Court for review under 42

U.S.C. § 405(g). Pursuant to 28 U.S.C. § 636(c), both parties have consented to the

! Pursuant to the Social Security Independence and Program Improveroeafsi894, PubL. No. 103-
296, 108 Stat. 1464, the functions of the Secretary of Health and Human Servicesspaict to Social
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conduct of all proceedings and entry of a final judgment by the undersigned United States
Magistrate Judge. Pl.’s Consent to Jurisdiction (®cDef.’s Consent to Jurisdiction
(Doc. 1Q. Based on the Court’'s review of the record and the briefs of the parties, the

court REVERSES$he decisiorof the Commissioner.

Il. STANDARD OF REVIEW
Under 42 U.S.C. § 423(d)(1)(A), a person is entitled to disability benefits when
the person is unable to

engage in any substantial gainful activity by reason of any medically
determinable physical or mental impairment which can be expected to
result in death or which has lasted or can be expected to last for a
continuous period of not less than 12 months.

42 U.S.C. § 423(d)(1)(A3.
To make this determination, the Commissioner employs aste@ sequential
evaluation processSee20 C.F.R. §8 404.1520, 416.920 (2006).

(1) Is the person presently unemployed?

(2) Is the person’s impairment severe?

(3) Does the person’s impairment meet or equal one of the specific
impairments set forth in 20 C.F.R. Pt. 404, Subpt. P, App. 1? [the Listing of
Impairments]

(4) Is the person unable to perform his or her former occupation?

(5) Is the person unable to perform any other work within the economy?

An affirmative answer to any of the above questions leads either to the next
guestia, or, on steps three and five, to a finding of disability. A negative

Security matters were transferred to the Commissioner of Social Security.

2 A “physical or mental impairment” is one resulting from anataiphysiological, or psychological
abnormalities which are demonstrable by medically acceptable clinical and dapodagnostic
techniques.



answer to any question, other than step three, leads to a determination of
“not disabled.”

McDaniel v. Bowen800 F.2d 1026, 1030 (11th Cir. 1986).

The burden of proof rests on a claimant through Stefek Phillips v. Barnhart
357 F.3d 1232, 12339 (11th Cir. 2004). A claimant establisheprama faciecase of
gualifying disability once they have carried the burden of proof from Step 1 through Step
4. At Step 5, the burden shifts to the Commissioner, who must then show there are a
significant number of jobs in the national economy the claimant can perfdrm.

To perform the fourth and fifth steps, the ALJ must determine the claimant’s
Residual Functional Capacity (RFChd. at 123839. RFC is what the claimant is still
able to do despite his impairments and is based on all relevant medical and other
evidence. Id. It also can contain both exertional and nonexertional limitatidds at
124243. At the fifth step, the ALJ considers the claimant’'s RFC, age, education, and
work experience to determine if there are jobs available in the national economy the
claimant can perform.Id. at 1239. To do this, the ALJ can either use the Medical
Vocational Guidelines(grids) or call a vocational expert (VEN. at 123940.

The grids allow the ALJ to consider factors such as age, confinement to sedentary
or light work, inability to speak English, educational deficiencies, and lack of job

experience. Each factor can independently limit the number of jobs realistically available

¥ McDaniel v. Bowen800 F.2d 1026 (11th Cir. 1986), is a supplemental security income case (SSI). The
same sequence applies to disability insurance benefits. Cases arising tladearg appropriately cited
as authority in Title XVI casesSee, e.g., Ware v. Schweijl@$1 F.2d 408 (5th Cir. 1981).

* See20 C.F.R. pt. 404 subpt. P, app. 2.



to an individual. Phillips, 357 F.3d at 1240. Combinations of these factors yield a
statutorily-required finding of “Disabled” or “Not Disabledld.

The Court’s review of the Commissioner’s decision is a limited one. This Court
must find the Commissioner’'s decision conclusive if it is supported by substantial
evidence. 42 U.S.C. § 405(g3raham v. Apfel129 F.3d 1420, 1422 (11th Cir. 1997).
“Substantial evidence is more than a scintilla, but less than a preponderance. It is such
relevant evidence as a reasonable person would accept as adequate to support a
conclusion.” Richardson v. Peralest02 U.S. 389, 401 (1971)See also Crawford v.
Comm’r of Soc. Sec363 F.3d 1155, 1158 (11th Cir. 2004) (“Even if the evidence
preponderates against the Commissioner’s findings, [a reviewing court] must affirm if the
decision reached is supported by substantial evidence.”). A reviewing court may not look
only to those parts of the record which support the decision of the ALJ, but instead must
view the record in its entirety and take account of evidence which detracts from the

evidence relied on by the ALHillsman v. Bowen804 F.2d 1179 (11th Cir. 1986).

[The court must] . . . scrutinize the record in its entirety to determine the
reasonableness of the [Commissioner’s] . . . factual findings. ... No
similar presumption of validity attaches to the [Commissioner’s] . . . legal

conclusions, including determination of the proper standards to be@ppli
in evaluating claims.

Walker v. Bowen826 F.2d 996, 999 (11th Cir. 1987).



lll.  ADMINISTRATIVE PROCEEDINGS
Plaintiff wasforty-threeyears old at the time of theearing before the ALJTr.
43. Plaintiff was enrolled in special education classege the first grade and she
completed the ninth graddd. Plaintiff’'s past relevant work experience was asaat"
food worker; “cleaner/housekeeper,” and “landscape labbrefr. 32. Following the
administrative hearing, and employing the fstep process, the ALJ found Plaintithds
not engage in substantial gainful activity since September 30, 2009, the application
date” (Step 1) Tr. B. At Step 2, the ALJ found that Plaintiff suffers from the follogv
severe impairment ‘“history of alcohol and cocaine addiction, not material and in
reported remissionbipolar, schizoaffective disorder; status post injury to left upper
forearm; status post injury to left knee; lumbar radiculopathy; and borderline intellectual
functioning” Id. The ALJ then found that Plaintiff's “does not have an impairment or
combination of impairments that meetsmedically equals onef the listed impairments
listed in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 416.920(d), 416.925 and
416.926).” Id. Next, the ALJ found that Plaintiff
hasthe residual functional capacity to perform less than the Full Range of
medium workas defined in 20 CFR 416.967(c). The claimant is able to lift
and carry up to twenty five pounds frequently and fifty pounds
occasionally; sit, stand, and walk for six hours each; frequently use the left
upper and lower extremities for pushing and pulling; no limitation of the
use of the right upper and lower extremities for pushing and pulling;
frequently be[n]d, stoop, kneel, crouch, crawl, and climb ramps and stairs;
no limitation on balancing; occasionally climb ladders, ropes, and
scaffolds; frequently reach, handle, finger, and feel with the upper left
extremity with no limitation on reaching, handling, and fingering with the

right upper extremity; able to perform simple routine tasks involving no
more than simple, short instructions and simple wetted deision[s]
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with few work place changes; no work at a production rate of pace;

occasional interaction with the general publicwaarkers and supervisors;

able to sustain concentration and attention for two hours; and change[s] in

work setting should be infrequent.
Tr. 27. The ALJ thenconcluded thaPlaintiff “is unable to performany past relevant
work.” (Step 4) Tr32. At Step 5, the ALJ found thatc]lonsidering the claimant’s age,
education, work experience, and residual functional capacity,” and after consulting with a

VE, “there are jobs that exist in significant numbers in the national economy that the

claimant can perforth Tr. 32 The ALJ identified the following occupations as

”5

examples: @arment bager,” “cleaner/housekeep,”™ and “kitchen helper.” Tr33.
Accordingly, the ALJ determined th&laintiff “has not been under a disability, as
defined in the Social Security Act, since September 30, 2009, the date the application was
filed (20 CFR 416.920(g)).” Tr. 25.
IV.  PLAINTIFF’'S CLAIMS

Plaintiff presents twassues for thicourt’'s consideration in review of the ALJ’s
decision: 1) whether “[th€ommissioner’s decisioshould be reversed, because there is
absolutely no support for the ALJRFC assessment as the record is devdichmy
physical RFC assessments from any physician whatspeaed 2) whether“[t]he

Commissioner’s decision should be reverdsetausewhile the ALJ purportedly relied

on the opinion of [] Dr. Linda Duke, the decision selectively relied on portions of this

® At the hearing, in response to the ALJ’s hypotheticals, the VE testifie@Itiatiff would not be
precluded from performing her past relevant work as a cleaner/houselresre would be precluded
from performing her other past relevant woeeTr. 64-71.

6



opinion without explaining why all of the opinion was not acceptd?l.”s Br. (Doc. P)
at 6. The court will address each argument below.
V. DISCUSSION

A. Whether the ALJ properly determined Plaintiff's RF@ithout a physical
RFC assessmeritom a physician.

Plaintiff challenges the ALS RFC determination, arguirthat “thee is absolutely
no support for the ALJ's RF@ssessent as the record is devoid of any physical RFC
assessmentisom any physicians whatsoever.” Pl.’s Br. (Doc. 12) at 6. Thus, Plaintiff
contends that[tljue to the ALJ’s failure to obtain a physical capabilities evaluation from
an examining source,. . this court hould reverse the ALJ’s decision and remand her
case for proper consideration of physical limitationkl” at 10. The Plaintiff points the
court toColeman v. Barnhart264 F. Supp. 2d 1007 (S.D. Ala. 2003), arguing that
Coleman the district court “found it ‘unclear’ how: ‘the ALJ found plaintiff could meet
the threshold physical requirements of medium work, in absence of a physical
capabilities evaluation (‘PCE’) completed by a treating or examining physician,
particularly in light of plaintiff's numerous severe impairments.” Pl.’s Br. (Doc. 12) at 8
(quotingColeman 264 F. Supp. 2d at 10L0However, a number of cases disagree with

Coleman and, thusColemanis not the definitive word on this issue.

®See, e.gWebb v. Colvin2013 WL 2567556, at *5 (M.D. Ala. Jun. 11, 2013) (citing to cases rejecting
Colemanand holding that “[llike those other courts, this court rej€ckeman’sseemingly mandatory
requirement that the Commissiongfifth-step burdemust be supported by an RFC assessment of a
physician”);Nelson v. Colvin2013 WL 1774620, at *5 (M.D. Al&pr. 25, 2013) (citind-angleyand
“concludes that the ALJ did not err in finding [plaintiffl's RFC without ble@efit of a physicias’
assessmetin the record.”)Langley v. Astruer77 F. Supp. 2d 1250, 1257-58 (N.D. Ala. 2011)

7



Indeed, the United States Court of Appeals for the Eleventh Circuit has held that
the ALJ’'s RFC assessment may be supported by substantial evidence, even in the absence
of an opinion from an examining medical source about Plaintiff's functional capacity.
See, e.g.Green v. Soc. Sec. Admi23 F. App’x 915, 923 (11th Cir. 2007)
(unpubished opinion) (finding the ALJ's RFC assessment supported by substantial
evidence where he rejected treating physician’s opinion properly and formulated the
plaintiffs RFC based on treatment records, without a physical capacities evaluation by
any phystian); seealso Dailey v. Astrue 2012 WL 3206482, at *9 (S.D. Ala. July 18,
2012) (“an ALJ may reach an RFC determination in appropriate circumstances on a
record that does not include an RFC opinion from a treating or examining medical
source.” (citingGiriffin v. Astrue,2008 WL 4417228, at *10 (S.D. Ala. Sept. 23, 2008)
(“While Plaintiff asserts that a physician’s RFC assessment was required, she has not
demonstrated that the ALJ did not have enough information to enable him to make a RFC
determination, nor has she pointed to any medical evidence which suggests that the ALJ’s
RFC assessment is incorrect.”))). Accordingly, this argument lacks merit.

B.  Whether the ALJ properly considered Dr. Duke’s opinion.

Next, Plaintiff argues that “[tlhe Commissioner’s decision should be reversed
because, while the ALJ purportedly relied on the opinion of [] Dr. Linda Duke, the

decision selectively relied on portions of this opinion without explaining why all of the

(concluding that “the law of this Circuit does not require an RFC from a [iduysic

8



opinion was not accepted.” Pl.’s Br. (Doc. 12) at 10. Specifically, Plaintiff argues that
“[tlhe ALJ previously acknowledged Dr. Duke’s opinion that ‘[c]orrective supervision
should be provided simply and supportively’ (Tr. 26, 511-514). Inexplicably, after giving
this opinion from Dr. Duke ‘great weight' and specifically stating that her opined
limitations were accommodated by the foregoing residual functional capacity,” the ALJ
then made an RFC assessment which failed to include the significant limitation
highlighted above (Tr. 27, 31). Furthermore, the ALJ failed to address or resolve this
significant inconsistency between Dr. Duke’s opinion and the RFC assessment in her
decisbn.” Pl.’s Br. (Doc. 12) at 11Plaintiff essentially argues th&lJ erredby failing
to incorporate into heRFC finding, and the subsequent hypothetical to the VE,
Plaintiff's moderate impairments in social functioning.

“Agency regulations require the ALJ to use the ‘special technique’ dictated by the
PRTF [Psychiatric Review Technique Form] for evaluating mental impairrhelitsore
v. Barnhart,405 F.3d 1208, 1213 (11th Cir. 200%jtihg 20 C.F.R. § 404.1520@)).
“This technique requires separate evaluations on adount scale of how the claimast’
mental impairment impacts four functional areas: ‘activities of daily living; social
functioning; concentration, persistence, or pace; and episodes of decompensadion.”
(quoting20 C.F.R. § 404.15206@&)(34)). The ALJ is required “to complete a PRTF and
append it to the decision, or incorporate its mode of analysis into his findings and

conclusions. Failure to do so requires remand.”at 124 (citing other circuits for this



holding).

In this case, the ALJ incorporated into her analysis the results of a PRTF
completed by Dr. Duke. The ALJ found Plaintiff has “moderate restriction” in activities
of daily living; “moderate difficulties” in social functioning; “moderate difficulties” with
regard to concentration, persistence, or pace; and “no episodes of decompensation.” (Tr.
26-27)! Dr. Duke also completed a Mental RFC Form, in which she opined Plaintiff was
“moderately limited” in “[t]he ability to understand and remember detailed instructions,”
“[t]he ability to carry out detailed instructions,” “[tlhe ability to maintain attention and
concentration for extended periods,” and “[t]he ability to accept instructions and respond
appropriately to criticism from supervisors.” Tr. 512. Again, the ALJ appears to have
incorporated Dr. Duke’'s Mental RFC into her decision noting all of Dr.eBuk
limitations and noting“Dr. Duke states that the claimant has the ‘ability to understand,
remember, and carry buery short and simple instructions. She can maintain attention
and concentration for two hour intervals. Corrective supervision should be provided
simply and supportively.” (Exhibit 5F) Tr. 26; 513. However, the ALJ failed to
incorporate the limitation that “supervision should be provided simply and supportively”
into her RFC though she apparently adopted this limitation.

The ALJImug consider all ofPlaintiff's limitations, including those founith the

" Dr. Duke completed a Psychiatric Review Technique form in December 200897¥510, in which
she opined Plaintiff has: 1) a “mild” limitation in “Restriction of ActivitidsOaily Living”; 2) a
“moderate” limitation in “Difficulties in Maintaining Social Functioning”) 8 “moderate” limitation in
“Difficulties in Maintaining Concenation, Persistence, or Pace”; and 4) no episodes of decompensation.
Tr. 507.

10



special technigueMoore, 405 F.3d at 1214 See also Trebilcock v. Barnha&004 WL
2378856, *4, n. 4 (D.Me. Oct. 25, 2004) (“[o]ne would expedinding of mild to
moderate diffialty in social functioning at the PRTF stage to manifest itself in parallel
findings at the RFC] assessment stage”). Since it is not clear Rtantiff's limitation
regarding Corrective supervisionfioesor not affect her work limitations, tHeFC does
not accurately account for dilnitations arising fromPlaintiff's mental impairment. See
Terry v. Astre, 2011 WL 855346 at *14-16 (N.D. IndMar. 7,2011) (remandingwhere
the ALJ discussed findgs from boththe mental RFCform and thePRTF but failed to
specifically discusgdoctor’s finding that the plaintiff was moderately limited in her
ability to accept instructions and respond appropriately to criticism from supervisors.
The court remandedith instructions for theALJ to explain whether he credits this
specific finding and explain how it factors into his RFC determination).

Furthermore, because the ALJ’s hypothetical to the VE was identical to the ALJ's
RFC, the hypothetical question was not a comprehendescription of Plaintiff’'s
limitations or restrictions, andthe ALJ’s decision is, thereforenot suported by
substantial evidenceSee, e.gWinschel v. Comm’r of Soc. Se631 F.3d 1176, 1180
(11th Cir. 2011) (finding that hypothetical posed to the VE was required to include

claimant's moderate limitations in maintaining concentration, persistence, and pace);

8 “[W]hen the ALJ fails to ‘state with at least some measure of clarity the dsdfon his decision,” we
will decline to affirm ‘simply because some rationale might have stgxgbtine ALJ's conclusion.™
Winschel v. Comimof Soc. Se¢.631 F.3d 1176, 1179 (11th Cir. 2011) (quotthwgens v. Heckler748
F.2d 1511, 151611th Cir. 1984) (per curiam)).
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Pendley v. Heckler767 F.2d 1561 (11th Cid985) (holding that th&LJ’'s decision is

not supported by substantial evidence when hypothetical used by VE doeslnde

fully all of claimants limitations);Manley v. Comm’r of Soc. Se2013 WL 2449297, at

*6 (M.D. Fla. 2013) (finding “the ALJ's decision is internally inconsistent, in that
although she found Plaintiff hatoderate limitationsn concentration, persistencedan
pace based on Psychologist[]'s report, without explanation, she failedtltwle these
moderate limitation in concentration in PlaintiffRFC.”). While it is true that when
posing a hypothetical question to the VE, “the ALJ is not required to include findings in
the hypothetical that the ALJ properly rejectg/tight v. Comrir of Soc. Sec.327 F.

App’x 135, 137 (11th Cir. 2009) (citingrawford v. Comm’r of Soc. Se863 F.3d 1155,

1161 (11th Cir. 2004)), in this case, the ALJ did not reject Dr. Duke’s finding. To the
contrary, the ALJ’s opinion indicates that she adopted Dr. Duke’s opinions and accorded
them great weight. Without a proper hypothetical to the VE, the court cannot speculate
as to how this limitation affects Plaintiff's ability to work. Accordingly, this case is due

to be remanded back to the AL.J.On remand, the ALJ shouldacify wheher she

° See, e.gCollins v. Astrue2010 WL 3245457, at *8 (M.D. Fla. Aug. 17, 2010) (reversing and
remanding to the ALJ because the RFC and the hypothetical posed to the VE diddnat &arcall of
Plaintiff's limitations or restrictions arising from Plaintiff's afftive disorder and moderate limitations in
social functioning’); Wiederholt v. Barnhartl21 F. App’x 833, 839 (10th Cir. 2003)nding that
“[blecause the ALJ omitted, without explanation, impairments that he fousdstp such as moderate
difficulties maintaining concentration, persistence, or pace, theingshitpothetical question was
flawed”); Ramirez v. Barnhas372 F.3d 546, 554-55 (3d Cir. 2004) (court fohgdothetical posed to
VE did not “adequately capture and recite all of plentiff’'s] mental impairments and thienitations
caused by those mairments” wherdLJ's PRTFincludedlimitation that plaintiffoften suffered from
deficiencies in concentration, persistence, or pace but the hypothetmalyedwith the VE only limited
theplaintiff to simple one or twstep tasks)Whack v. Astrue2008 WL 509210, *9 (E.D. Pa. Feb. 26,
2008) (court reversed and remanded wheréthkdetermineglaintiff hadmoderatdimitationsin

12



accepted Dr. Duke’s finding thaCorrective supervision shoula lpovided simply and
supportively.” If the ALJ rejeced this limitation, she should explain why she rejected
this portion of Dr. Duke’s opinion.If the ALJ accemd this limitation she should
explain how the limitation factors into her RFC and provide a new hypothetical to the
VE.
VI. CONCLUSION

The Court has carefully and independently reviewed the record and concludes that,
for the reasons given above, the decision of the Commissioner is REVERSED and the
case REMANDED for further proceedings consistent with this opinion. A separate
judgment will issue.

Done this 26tlday of August, 2013.

/s/ Wallace Capel, Jr.

WALLACE CAPEL, JR.
UNITED STATES MAGISTRATE JUDGE

concentration, persistence, and paceibhuhe RFCand hypothetical for VE, th&LJ only limited
plaintiff to work reqiring no more than occasional contact with co-workers and/or the public and
involving only simple, routine, one- two-step tasksThe ourt notedhe ALJ may have had a valid
explanation for this omission from the hypothetical battheALJ provided nosuchexplanatiorfor his
omission, the court held “[a]bsent further vocational expert testimonyeditoPlaintiff's precise
residual functional capacity, the Court cannot speculate as to the otijcome
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