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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
SOUTHERN DIVISION

JAMES AARON ROPER, )
)
Plaintiff, )
)
V. ) CASE NO. 1:12-CV-623-WKW
) [WO]
WALLY OLSON, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

In his Amended Complaint, Plaintifames Aaron Roper alleges that the
Alabama Sex Offender Registration and Community Notification Act (“ASORCNA"),
seeAla. Code 88 15-20A-1 to 15-20A-48, as applied to him violates his procedural
due process rights guaranteed by the Fourteenth Amendment to the United States
Constitution. Defendant Wally Olson, the Sheriff of Dale County, Alabama, has filed
a motion to dismiss for lack of subject matter jurisdiction based on the absence of
standing and ripeness, as well as for failto state a claim upon which relief can be
granted. (Docs. # 17, 18.) After carefahsideration of the arguments and relevant

law, the court finds that Sheriff Olson’s motion is due to be granted.
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|. STANDARDS OF REVIEW

A. Rule 12(b)(1)

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(1) challenges
the court’s subject matter jurisdictioMcElmurray v. Consol. Gov't of Augusta-
Richmond Cnty.501 F.3d 1244, 1251 (11th Cir. 2007). On a Rule 12(b)(1) facial
attack, the court evaluates whether theplaint “sufficiently allege[s] a basis of
subject matter jurisdiction,” employing standards similar to those governing Rule
12(b)(6) review.Id.

B. Rule 12(b)(6)

When evaluating a motion to dismiss pursuant to Federal Rule of Civil
Procedure 12(b)(6), the court must “takeftiets alleged in the complaint as true and
construe them in the light mdstvorable to” the plaintiff.Danley v. Allen540 F.3d
1298, 1304 (11th Cir. 2008). To survive Rule 12(b)(6) scrutiny, “a complaint must
contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl.

Corp. v. Twombly550 U.S. 544, 570 (2007)). “[F]acial plausibility” exists “when the
plaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct allegi.(citing Twombly 550 U.S.

at 556).



[I. BACKGROUND

A. Facts and Procedural History

The following facts, accepted as true, are from the Amended Complaint. Mr.
Roper has a 1990 conviction for a violationadflorida statute proscribing indecent
exposure of sexual organsSeeFla. Stat. 8 800.03. E&hFlorida courts did not
designate Mr. Roper as a sexual predator for purposes of Florida’s registration
requirements under the Florida Sexual Predators Act (“FSP/A@eFla. Stat.

§ 775.21. Consequently, Mr. Roper did not havegister as a sexual predator under
Florida law.

Fast forward two decades: Mr. Ropgemo longer living in Florida, but in
Alabama. On July 10, 2012, deputies under the command of Sheriff Olson contacted
Mr. Roper and ordered him to “register as a sex offender under [ASORCNAR.
Compl. 1 5.) When Mr. Roper refused, Sheriff Olson threatened to arrest him.
Ultimately Sheriff Olson did not carry tugh with that threat because Mr. Roper’s
attorney and the Dale County district attorney’s office agreed to “postpone[ ]” all arrest

procedures pending the filing and resolution of a lawsuit. (Am. Compl. 3.)

! The sparse rendition of the facts is duehedearth of allegations in the Amended
Complaint.



This lawsuit followed. The original Complaint asserted a “due process”
violation based upon ASORCNA's requirement that Mr. Roper register as a sex
offender; however, the Complaint had many shortcomings. Among them, the
Complaint did not indicate whether the alldg®lation was substantive or procedural
in nature. (Compl. 1 1.) It also erroneously alleged a due process violation under the
Fourth Amendment (Compl. 1 1) and relied upon ASORCNA's predecessor that had
been repealed (Compl. § 11). Sheriff Olson responded to the Complaint with a Rule
12(b)(6) motion to dismiss. Based upon the Complaint's vague and confusing
allegations, the court denied the motiomliemiss and permittedr. Roper to amend
his Complaint. (Order (Doc. 14).)

In his Amended Complaint, which is the operative pleading, Mr. Roper alleges
that ASORCNA's registration requiremenblates his Fourteenth Amendment right
to procedural due process. He brihgsas-applied challenge under 42 U.S.C. § 1983,
requesting a declaratory judgment that he o have to register as a sex offender”
under ASORCNA and an injunction restraig Sheriff Olson from requiring him to
register as a sex offender. (Am. Compl. 1 1, 3 (prayer for relief).) Sheriff Olson

responded to the Amended Complaint with the instant motion to dismiss.



B. ASORCNA: Generally

ASORCNA, as applicable to this casstablishes registration and community
notification requirements for adult sex offenders convicted of designated sex offenses
proscribed by Alabama lawseeAla. Code § 15-20A-5(1)-(32) (enumerating thirty-
two crimes). ASORCNA also applies to #dwwonvicted in states other than Alabama
under specified circumstances. Namely, ASORCNA applies to “[a]ny crime
committed in . . . any other state whicht Had been committed in this state under the
current provisions of law, would constitute” one of the sex offenses set out in
§ 15-20A-5(1)(32). Ala. Code § 15-20A-5(33).

Under ASORCNA, an adult sex offender must register with the sheriff of the
county where he or she lives, works, tieads school, or where he or she intends to
do any of these three thingSeeAla. Code 88 15-20A-10, 15-20A-14. Reqgistration
requires offenders to provide their full nanaate of birth, street address, physical
identifiers, employment and school information, driver’'s license number, criminal
history information, photograph, and fingerpsintFailure to register is a Class C
felony. SeeAla. Code 88 15-20A-10(j), 5-20A-14(e).

The registration requirement also apptemdividuals, such as Mr. Roper, who
have been convicted of sex-related crinmestates other than Alabama. There are,

however, procedural mechanisms in place for these individuals to challenge the
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applicability of ASORCNA to their out-of-state convictioi@eeAla. Code § 15-20A-
44(a) (“The Director of the Department®iiblic Safety [“ADPS”] shall promulgate
rules establishing an administrative hegrior persons who are only made subject to
this chapter pursuant to subdivision (33) of Section 15-20A-5."). Based on § 15-
20A-44’'s directive, the ADPS’s director promulgated a rule, titled “Foreign
Jurisdiction Convicted Sex Offender Registration, Notification, and Due Process
Hearings.” ADPS Rule 760-X-1-.21. The rule provides that, prior to community
notification, the ADPS *“will make a preliminary determination concerning the
applicability of the Act to the offender.1d. The offender may appeal an adverse
preliminary determination through timely written notification to the ADPS’s legal unit
and receive a hearing before an Administrative Law Judge (“ALJ”). Additionally, the
offender may appeal an adverse ALJ decision to the Circuit Court of Montgomery
County. See id.

In circumstances where a registrant is subject to ASORCNA’s community
notification requirements, ASORCNA mandates the distribution of community
notification flyers to those living ear the registrant’'s residence.See id.
at 8§ 15-20A-21. It also provides for a “pgbregistry website maintained by the
Department of Public Safety,” whicimcludes specified personal identification

information on each registranid. at § 15-20A-8.
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. DISCUSSION

As grounds for his motion to dismiss, Sheriff Olson argues first that subject
matter jurisdiction is lacking based upon standing and ripeness and second that the
Amended Complaint fails to state a Fourteenth Amendment procedural due process
claim. The court finds that the Amended Complaint alleges facts demonstrating
standing and ripeness, but not facts thaestgirocedural due process claim. Before
delving into the analysis, however, the court makes a preliminary observation about
the nature of Mr. Roper’s claim.

A. Preliminary Observation: The due process claim is about ASORCNA'S

reqistration requirement.

To streamline the analysis, it is helpful initially to set out the contours of Mr.
Roper’s Fourteenth Amendment due process clam. The Amended Complaint alleges
that Mr. Roper’s out-of-state convictimmnot a qualifying ASORCNA conviction and,
therefore, that Mr. Roper’s registration would amount to a procedural due process
violation. SeeAm. Compl. § 5 (“[T]he requirement that he register violates due
process.”).) Mr. Roper’s claim thenabout ASORCNA's registration requirement.
(SeeDoc. # 11 (Mr. Roper “is entitled to due process before being compelled to

register as a sex offender)”)It is not about ASORCNA's notification requirement.



The distinction between the registration antfication requirements is important both
for the Rule 12(b)(1) jurisdictional analysis and the Rule 12(b)(6) review.

The Amended Complaint also is not about the ADPS’s rule establishing post-
registration/pre-notification procedural safeguards for individuals, like Mr. Roper, who
contend that their out-of-state convictions are not within ASORCNA'’s scBge.
ADPS Rule 760-X-1-.21. Mr. Roper does notntien these procedures, either in his
Amended Complaint or briefing.

B. Mr. Roper has standing and his due process claim is ripe.

The standing and ripeness analysis focuses on the alleged infirmity of process
with respect to ASORCNA's registration requiremeritrticle 111, § 2, of the United
States Constitution “limits the jurisdiction of federal courts to Cases and
Controversies, which restricts the authority of federal courts to resolving the legal

rights of litigants in actual controversiesGenesis Healthcare Corp. v. Symgzyk

omitted). Both standing and ripeness wrage from Article IlI's case-or-controversy

2 For purposes of the jurisdictional analysig tourt presumes the validity of the alleged
constitutional violation.See, e.g., In re Navy Chaplain®®7 F.3d 1171, 1175 (D.C. Cir. 2012)
(“[1]n reviewing the standing quéen, we must . . . assume that on the merits the plaintiffs would
be successful in their claims.” (citation anteimal quotation marks omitted)). Additionally,
because standing and ripenessaieiio subject matter jurisdioh, Rule 12(b)(1) governs the
analysis.Fla. Ass’n of Rehab. Facilities, Inc. vagt of Fla. Dep’t of Health & Rehab. Seryvs.

225 F.3d 1208, 1227 n.14 (11th Cir. 2000).



requirement.Elend v. Bashamd71 F.3d 1199, 12085 (11th Cir. 2006). Although
separate doctrines, standing and ripenes& gkréicle 11I's requirement that “a party
must suffer injury or come into immediate danger of suffering an injury before
challenging a statute.United States v. VeaB22 F.3d 1275, 1278 (11th Cir. 2003)
(quoting Kirby v. Siegelman195 F.3d 1285, 1289 (11th Cir. 1999) (analyzing
ripeness))see alsd&ocialist Workers Party v. Leahi45 F.3d 1240, 12445 (11th

Cir. 1998) (analyzing standing).

Sheriff Olson focuses his argument on the doctrines’ shared injury element. He
contends that because Mr. Roper hag/abttegistered under ASORCNA, Mr. Roper
lacks an injury sufficient to confer standing and his claim is not ripe. But Sheriff
Olson cites no authority for his contention, &melcourt finds that it is contrary to the
law of this Circuit and the Supreme Court.

Where a plaintiff brings a “preenforcemt, constitutional challenge to a state
statute, the injury requirement may be $mtsby establishing ‘a realistic danger of
sustaining direct injury as a result okthtatute’s operation or enforcementGa.
Latino Alliance for Human Rights v. Governor of (&1 F.3d 1250, 1257 (11th Cir.
2012) (citation and internal quotation marks omitted). “A plaintiff may meet this
standard in any of three ways: (1) [the pldi] was threatened with application of the

statute; (2) application is likely; or (3) there is a credible threat of applicatidnat
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125758 (citation and internal quotation marks omittesde alscAm. Charities for
Reasonable Fundraising Regulation, Inc. v. Pinellas CBB1 F.3d 1211, 1214 (11th

Cir. 2000) (“When the plainti has alleged an intention to engage in a course of
conduct arguably affected with a constitutional interest, but proscribed by a statute,
and there exists a credible threat of pmgion thereunder, he should not be required
to await and undergo a criminal prosecution as the sole means of seeking relief.”
(quotingBabbitt v. United Farm Workers Nat'l Unipd42 U.S. 289, 298 (1979))).

As these authorities demonstrate, the inpeguirement need not take the form of an
actual enforcement action.

As alleged in this case, Sheriff Olson has informed Mr. Roper that he must
register as a sex offender under ASONRC Mr. Roper has refused because he
believes that registering would violate hisedural due process rights. Based on Mr.
Roper’s refusal, Sheriff Olson has thexed to enforce ASORCNA's penal provisions
against Mr. Roper for his failure to register. No contingency exists. If Mr. Roper
wants to live in Dale County, Alabama, he must register and provide designated
personal information to local law ené@ment under ASORCNA, a law he contends
Is unconstitutional as applied to him, or dbsee an arrest and criminal charges for his

failure to do so. The threat Mr. Roper faca®al, and it is credible. The fact that the

Dale County district attorney’s office hagreed to defer Mr. Roper’s prosecution for
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failure to register further confirms the threat’s credibilitfhese facts demonstrate
that Sheriff Olson threatened Mr. Roper with application of ASORCNA, that
ASORCNA'’s application is likely, and that there exists credible threat of ASORCNA'’s
application. Accordingly, Mr. Roper has alleged an injury sufficient to demonstrate
standing and a ripe claim.

Sheriff Olson nonetheless argues that Roper “has not applied for a state
court order” and, thus, it is “unknown howstate circuit court would rule on [his]
hypothetical petition.” (Doc. # 18, at 6.) &lif Olson does not provide a state-law
source of authority for obtaining a stateitt order. If his argument stems from ADPS
Rule 760-X-1-.21, Sheriff Olson’s argument nieave some force with respect to the
notification requirement, but not the registration requirement. A Third Circuit decision
is illustrative. SeeArtway v. Attorney Gen. of State of New Jer8&y-.3d 1235, 1247
(3d Cir. 1987).

Artwayanalyzed the ripeness doctrine wigispect to constitutional challenges

(including due process challenges) to New Jersey’s sex offender registration and

? Notably, this is Mr. Roper’s secondisuit challenging the constitutionality of his
registration under Alabama’s sex offender laws.. Rsper’s prior lawsuit raised a similar claim
under ASORCNA's predecessor (the “Act”), but Juéigdéler found that the claim was not ripe
because state officials had not applied the AdtitoRoper: “Whethestate officials w[ould]
ever attempt to seek Roper'sngpliance with the requirements of the Act [was] a matter of pure
speculation.”Roper v. CampbelNo. 04cv1156, 2007 WL 604789, at *5 (M.D. Ala. Feb. 22,
2007). That speculative possibility nowshgened into a concrete reality.
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community notification law (“Megan’s Law”).There, a convicted sex offender had
not registered under Megan’s Law (and hamved out of state to avoid registering),
and sought an injunction against enforcenoéthe law’s registration and community
notification requirements. The Third Cirtheld that the constitutional claims with
respect to the registration requirement wgye because a credible threat existed that
the state would prosecute the sex offendkeimoved back to New Jersey and failed

to register. Id. at 1248. But it found unripe thehallenges to the notification
provisions because notification “involve[d] a crucial contingencyd. at 1248.
Depending upon how the state classified his sex offense, a determination not made
until after registration, the sex offender might not have to face notification; thus, there
was no hardship in denying reviewd.

Contrary to the registration requirement, Mr. Roper will not be subject to the
community notification requirement until after he registers and the ADPS makes a
preliminary determination that his out-of-state conviction qualifies as a sex offense
under ASORCNA, and the review procedures accompanying that preliminary
determination run their course resultingorichange in the preliminary determination.
Whether Mr. Roper ever will be subjecA8ORCNA's notification requirement may
well be speculative. However, because Rioper does not challenge the notification

requirement, only the registration requiremehe court need definitively rule. In
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short, Sheriff Olson’s arguments do not foreclose review of the challenge to the
registration requirement on either ripeness or standing grounds.

C. Rule 12(b)(6): Mr. Roper fails to sate a procedural due process claim upon

which relief can be granted.

“A Section 1983 procedural due processrolrequires a plaintiff to prove three
elements: (1) a deprivation of a constitutionally-protected liberty or property interest;
(2) state action; and (3) constitutionally-inadequate proc€&syden v. Rhode845
F.3d 1225, 1232 (11th Cir. 2003). At the motion-to-dismiss stage, “[a]lthough notice
pleading does not require a plaintiff tceggically plead every element of his cause
of action, a complaint must still contain enough information regarding the material
elements of a cause of action to support recovery under some viable legal tAeary.”
Fed. of Labor & Congress of Indus. Organization v. City of Mj&8v F.3d 1178,

1186 (11th Cir. 2011) (citation and internal quotation marks omitted).

Sheriff Olson contends that the Amended Complaint fails to allege
constitutionally inadequate process. For purposes of this analysis, therefore, the court
assumes without deciding that Mr. Répeegistration under ASORCNA implicates
state action and that his registration wouldrde2 him of a liberty interest. The only
issue for present purposes is whether there are allegations of a constitutionally

inadequate process.
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“In order to state a procedural dpcess claim under § 1983, the [plaintiff]
ha[s] to allege a constitutionally inadequate procdss:d Abbett Mun. Income Fund,
Inc. v. Tyson671 F.3d 1203, 1207 (11th Cir. 2007). A complaint that “contains no
allegation of the process . . . due” cannot survive Rule 12(b)(6) relkecosukee
Tribe of Indians of Fla. v. Unite8tates, 716 F.3d 555, 5581¢h Cir. 2013) (citing
Tinney v. Shore¥7 F.3d 378, 382 (11th Cir. 1996), for the principle that “by failing
to allege inadequate process, appellashndit state a procedural due process claim”).

Mr. Roper alleges that “it would violate procedural due process under the
Fourteenth Amendment to force himregister under [ASORCNA] without strict
compliance with the statute.” (Am. Compl. 4.) But what does “strict compliance”
mean? Mr. Roper never says, so the anssvieft to speculation. What Mr. Roper
seems to allege is that “strict compliance” means that correctly interpreted,
ASORCNA does not apply to him, and, thus, Sheriff Olson got the law wrong in
requiring Mr. Roper to register. But that contention misses the mark of what is
relevant to a procedural due process claim.

The decision of whether Mr. Roper’s 19BIbrida conviction falls within the
coverage of ASORCNA belongs to the Staté&lsibama, not to a federal court. The
federal court’s interest does not concern whether the decision was right or wrong, but

instead whether the state’s procedures employed to reach its decision comport with the
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Due Process Clau$eSee Doe v. Pryp61 F. Supp. 2d 1224, 1234 (M.D. Ala. 1999)
(“The issue of whether the plaintiff'sonduct falls within the coverage of the
comparable state child pornography law [under ASORCNA's predecessor] is for the
State, not this federal court, to decide, but with adequate procedures to comply with
the due process clause.”).

Mr. Roper does not allege what procedures, if any, he was afforded prior to
Sheriff Olson requiring him to registerHe does not identify, for example, who
determined that he had to register un®ORCNA, how that decision was made, or
what provision of ASORCNA purportedly jufsed that decision. Additionally, Mr.
Roper does not identify the procedureplacce under ASORCNA or allege that those
procedures either are inadequate to coristdue process of law or were not followed
in his case.

Moreover, as already discussed, the State of Alabama has implemented post-
registration (pre-notification) procedures that Mr. Roper may invoke to challenge

whether his conviction under Florida l@anstitutes a sex offense under ASORCNA.

* When an individual undisputedly has a dfyaig sex offense and inclusion on the sex-
offender registry depends onlpon the fact of conviction, rfarther process is due before
imposition of sex dender conditionsSee Conn. Dep’t of Pub. Safety v. D8@8 U.S. 1, 7-8
(2003). Here, Mr. Roper contenttet his out-of-state convictn is not a qualifying sex offense
under Alabama law, and neither party has arguedtbatddressed this scenario.
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SeeADPS Rule 760-X-1-.21. Those procedures allow for a preliminary determination
by ADPS, a hearing before an ALJ, and anesbfo the state circuit court. Mr. Roper
does not mention these procedures fallenging ASORCNA's application or argue
that they are inadequate post-deprova remedies. Mr. Roper simply does not
provide a hint as to what process he allegedly was due or was denied.

In sum, absent allegations of constitutionally inadequate procedures, Mr.
Roper’s procedural due process claim fails. Accordingly, his Fourteenth Amendment
due process claim is due to be dismidsedailure to state a claim upon which relief
can be granted.

V. CONCLUSION

The Amended Complaint alleges an injury that satisfies the standing and
ripeness requirements for purposes of Article IlI's case-or-controversy requirement.
However, the Amended Complaint fails to state a Fourteenth Amendment procedural
due process claim for which relief candranted. Accordingly, itis ORDERED that
Sheriff Olson’s motion to dismiss (Doc. # 17) is GRANTED.

A separate judgment will be entered.

DONE this 26th day of August, 2013.

/s/ W. Keith Watkins
CHIEF UNITED STATES DISTRICT JUDGE
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