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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE MIDDLE DISTRICT OF ALABAMA
SOUTHERN DIVISION

DIANA KEY BUTTS, )
Plaintiff, ;
V. ; CIVIL ACTION NO.:1:13cv130-WC
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ;

MEMORANDUM OPINION

I INTRODUCTION

Plaintiff, Diana Key Butts, applied for disability insurance benefits and
supplemental security inote, but her applications we denied at the initial
administrative level. As a result, Plafhtrequested and received a hearing before an
Administrative Law Judge (“ALJ”). Followinthe hearing, the ALksued a decision in
which she found Plaintiff “notlisabled” at any time through the date of the decision.
Plaintiff then sought review fro the Appeals Council, but thegquest was rejected. The
ALJ’s decision consequently became theafidecision of the Commissioner of Social

Security (“Commissioner”. See Chester v. Bower92 F.2d 129, 131 (11th Cir. 1986).

! Pursuant to the Social Security IndependencePaogram Improvements Act of 1994, Pub. L. No. 103-
296, 108 Stat. 1464, the functions of the Secretary of Health and Human Services with respect to Social
Security matters were transferred to the Commissioner of Social Security.
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The case is now before theucbfor review under 42 U.6. § 405(g). Pursuant to
28 U.S.C. 8 636(c), both gaas have consented to the conduct of all proceedings and
entry of a final judgment by the undersigngdited States Magistrate Judge. Pl.’s
Consent to Jurisdiction (Doc. 8); Def.’s Cens to Jurisdiction (Doc. 9). Based on the
court’s review of the recordnd the briefs of the p#s, the court REVERSES AND
REMANDS the decision of the Commissioner.
[I. STANDARD OF REVIEW

Under 42 U.S.C. 823(d)(1)(A), a person is entitlegd disability benefits when
the person is unable to

engage in any substantial gainfattivity by reason of any medically

determinable physical or mental pairment which can be expected to

result in death or which has lasted can be expected to last for a

continuous period of not less than 12 months.
42 U.S.C. § 423(d)(1)(A).

To make this determination, the @missioner employs a five-step, sequential
evaluation processSee20 C.F.R. 88 404.72%, 416.920 (2011).

(1) Is the person presently unemployed?

(2) Is the person’s impairment severe?

(3) Does the person’s impairment meetqual one of the specific

impairments set forth in 20 C.F.R. Pt44®ubpt. P, App. 1 [the Listing of

Impairments]?

(4) Is the person unable to perfohis or her former occupation?
(5) Is the person unable to perfoamy other work within the economy?

2 A “physical or mental impairment” is one réting from anatomical, physiological, or psychological
abnormalities that are demonstrable by medicallyceptable clinical and laboratory diagnostic
techniques.
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An affirmative answer tany of the above questioteads either to the next

guestion, or, on steps three and fiveatiinding of disability. A negative

answer to any question, other than dieee, leads to a determination of

“not disabled.”

McDaniel v. Bowen800 F.2d 1026, 103Q1th Cir. 1986

The burden of proof rests @nclaimant through Step 45ee Phillips v. Barnhart
357 F.3d 1232, 1237-39 (11th Cir. 200 A claimant establishesmima faciecase of
gualifying disability once thefiave carried the burden ofgaf from Step 1 through Step
4. At Step 5, the burden shifts to t@emmissioner, who must then show there are a
significant number of jobs in the natidrewonomy the claimant can perforndl.

To perform the fourth and fifth stepthe ALJ must determine the claimant’s
Residual Functional Capacity (RFCM. at 1238-39. RFC is whdhe claimant is still
able to do despite his impairments andb&sed on all relevant medical and other
evidence. Id. It also can contain both exemial and nonexerti@l limitations. Id. at
1242-43. At the fifth stepghe ALJ considers the claimant®FC, age, education, and
work experience to determiné there are jobs availablin the national economy the
claimant can perform.Id. at 1239. To do this, thALJ can either use the Medical

Vocational Guidelineé(grids) or call a vocational expert (VE. at 1239-40.

The grids allow the All to consider factors such as age, confinement to sedentary

® McDaniel v. Bowen800 F.2d 1026 (11th Cir. 1986), is a supplemental security income case (SSI). The
same sequence applies to disability insurance benefits. Cases arising undlear€idgpropriately cited
as authority in Title XVI casesSee, e.gWare v. Schweike651 F.2d 408 (5th Cir. 1981).

* See20 C.F.R. pt. 404 subpt. P, app. 2.



or light work, inability to speak English, educationdkficiencies, and lack of job
experience. Each factor camé@pendently limit the number gibs realistically available
to an individual. Phillips, 357 F.3d at 1240. Combinaiis of these factors yield a
statutorily-required finding of “Dsbled” or “Not Disabled.”ld.

The court’s review of the Commissionedscision is a limited one. This court
must find the Commissioner’'s decision corsohe if it is supported by substantial
evidence. 42 U.S.C. § 405(¢raham v. Apfel129 F.3d 1420, 142@11th Cir. 1997).
“Substantial evidence isore than a scintillahut less than a preponderance. It is such
relevant evidence as a reasonable persomildvaccept as adequate to support a
conclusion.” Richardson v. Perales#02 U.S. 389401 (1971);see also Crawford v.
Comm’r of Soc. Sec363 F.3d 11551158 (11th Cir. 2004]“Even if the evidence
preponderates against the Corssimner’s findings, [a reviewingpurt] must affirm if the
decision reached is supporteddnpbstantial evidence.”). Aeviewing court may not look
only to those parts of the racbwhich support the decision tfe ALJ, but instead must
view the record in its enety and take account of eeidce which detracts from the

evidence relied on by the ALHillsman v. Bowen804 F.2d 1179 (11th Cir. 1986).

[The court must] . . . sctmize the record in itentirety to determine the
reasonableness of the [Commissioner’s] . . . factual findings. ... No
similar presumption of validity attaeb to the [Commissioner’s] . . . legal

conclusions, including determination thfe proper standards to be applied
in evaluating claims.

Walker v. Bowen826 F.2d 996, 999 (11th Cir. 1987).



[11.  ADMINISTRATIVE PROCEEDINGS

Plaintiff was fifty-four years old whethe ALJ’'s decision was issued. Plaintiff
had a limited education and attended speatiaication classes until she dropped out. Tr.
27. Plaintiff had past relevant work as housekeeper. Tr. 26. Following the
administrative hearing, and employing the fstep process, the ALJ found that Plaintiff
“has not engaged in substahtgainful activity since the altged onset date.” (Step 1)
Tr. 17. At Step 2, the ALJ found thatakitiff suffered fromthe following severe
impairments:  “hypertension, back paishoulder pain, obesity, depression, and
borderline intellectual functioning Tr. 17. At Step 3, th ALJ found that Plaintiff's
impairments, impairment or combinationiofpairments did not meet or medically equal
any listed impairmentld. Next, the ALJ found tha&laintiff retained the RFC

to perform less than &ull Range of light work as defined in 20 CFR
404.1567(b) and 416.967(b) excetpe claimant can only occasionally
push/pull against resistance with the upgdremities, except as needed for
reaching. She should not perform dwead reaching with the non-dominant
upper extremity. She should never difadders, ropes, or scaffolds. She
could occasionally climb ramps, staistoop, crouch, or kneel. She could
never crawl. She should avoid opemngtidangerous machinery or work at
unprotected heights. Due to deficitgth literacy, she would require a job
with no readingabove the first grade leveDue to pain, borderline
intellectual functioning, psychologicasues and other factors she would
have some moderate deficits in centration persisteecor pace which
would limit her to simple routine taskvith only minimal decision making,
changes in the work setting or eusof judgment. Her deficits in
concentration, persistence or pace c@ldh cause her to be off task or at a
non-productive pace for up 5% of the workday.



Tr. 21. Following the RFC datmination, the ALJ found thalaintiff could not perform
her past relevant work. (Step 4) Tr. 26. S&p 5, the ALJ founthat, “[c]onsidering the
claimant’s age, education, vkoexperience, and residualnictional capacity,” and after
consulting with the VE, “there are jobs theatist in significant numbers in the national
economy that the claimamian perform.” Tr. 27. Td ALJ identified the following
occupations as examples: “packer,5Her,” and “cafeteria attendantld. Accordingly,
the ALJ determined that Plaifitfhas not been under a dishly, as defined in the Social
Security Act, from February, 2009, through the tiaof th[e] decision.”ld.
V. DISCUSSION

The single issue presented in this casdaglw the ALJ’'s decision that Plaintiff's
impairments did not meet or equal the créaedf Listing 12.05. Within this claim,
Plaintiff argues that the ALJ erred in finding that Plaintiff did not meet the introductory
paragraph requirements of the listing and emefinding that Plaitiff did not meet the
criteria of Listing 12.05C because slsiffered no “additional and significant”
impairment. The Commissioner concedes reas to the Paragraph C finding, but
maintains that the ALJ’s deston should be upheld, becauthe Paragraph C finding is
only relevant if Plaintiff meets the introdiocy paragraph requirements of the Listing—
which the Commissioner argues Plaintiff does not.

Under the Listing scheme of 12.05, a Rii#i must first meet the requirements of

the introductory paragraph,dh the criteria of the subparagh before they can be found



to meet the listing. SeelListing 12.00A (“If your impairment satisfies the diagnostic
description in the introductory paragraph ang ane of the four sets of criteria, we will
find that your impairment meets the listif)g. The introductory paragraph of Listing
12.05 defines “intellectual disability” as:

Intellectual disability: intellectual dability refers to significantly

subaverage general intellectual ftiaoing with deficits in adaptive

functioning initially manifested duringhe developmental period; i.e., the

evidence demonstrates or supports oos#te impairment before age 22.

20 C.F.R. Pt. 404, Subpt. Rpp. 1, 8 12.05 (emphasis wriginal). Thus, “[tjo be
considered for disability benief under section 12.05, a af@nt must at least (1) have
significantly subaverage general intellect@ahctioning; (2) have deficits in adaptive
behavior; and (3) have manifested defiait@adaptive behavidoefore age 22."Crayton
v. Callahan 120 F.3d 12171219 (11th Cir. 1997). It is &t third requirement where the
ALJ determined that Plaintiff fell short.

Plaintiff first points to her presentmeaot a full IQ score of 52 and a diagnostic
impression of mild mental retardation, whichswaot rejected by the ALJ. Then Plaintiff
points this court to the rebuttable presumption that absent evidence of sudden trauma,
there is a rebuttable presumgptithat an 1Q score will stagonstant throughout life, and
that “a claimant need not ggent evidence thathe manifested fieits in adaptive
functioning prior to the age ewmty-two, when sh@resented evidence of low 1Q test

results after the age dfventy-two.” Pl’s BR.(Doc. 11) at 5 (quotingdiodges v.

Barnhart 276 F.3d 1265, 1266 1ih Cir. 2001)). Thus, deping in mind such a
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presumption, the court turns to the ALJ'&aisens for finding that the presumption had
been rebutted.

When specifically addressing whether Piiffinmeet the criteria of Listing 12.05C,
the ALJ first made the finding that Plaffitdid not meet the diagnostic requirements of
the introductory paragraph,eh later made the error regengl the Paragraph C criteria.
In making the introductory paragraph findinthe ALJ found that Plaintiff had not
manifested deficits in adaptivenctioning prior toage 22, stating that Plaintiff's “history
of mental illness does not suggest histdifetime difficulties, and day-to-day function
was significantly better at one time based ugfenclaimant’s school work or function.”
Tr. 21. The ALJ also pointed out that Ptefn‘did not quit schoolor work because of
her mental impairments” and that Dr. Jordiaal “determined that éhclaimant should be
able to do labor jobs thalid not require reading.”ld. The court finds that the ALJ's
determination is in error and withostipport of substantial evidence.

First, as to the issue of school, whileisttrue that Plaintiff testified that she
dropped out of school due pyegnancy rather than becaugemental impairments, the
fact of the matter was that she was in special education classes while in school. Tr. 20.
The court agrees with Plaintiff and its sistewurt in the Northern District of Alabama,
that special education classes india#écits in adaptive functioningvVaughn v. Astrue
494 F. Supp. 2d 1269, 1274 (N.D. Ala.0Z). The Commissioner must keep in mind,

that the test for the introductory paragraph is simply defic adaptive functioning, not



“significant deficits.” The detenination regarding the level dhose deficits is reserved
for Paragraph D of the Listing.

Second, as to the issue of work, “once a claimant is found to suffer from a listed
impairment, vocational factors are irrelevantd. (citing Ambers v. Heckler736 F.2d
1467 (11th Cir. 1984)). This is because oneedbtermination is made that a claimant’s
impairments meet or equal a listing, benedite awarded. Further, the ALJ’s assertions
regarding Plaintiff's work higtry are not accurate. Plaiifitdid quit her work due to a
mental impairment. Plaintiff's job requiredrhe read a list of taskto be performed on
a daily basis. She is unable to read, so aadkev would read her the list. Once that co-
worker quit, Plaintiff was unable to continweorking. That evidences a deficit in
adaptive functioning. Moreovethe court must point to éhtroubling inconsistency in
the ALJ’s reliance on Plaintiff supposed “school work” asigence that Plaintiff had no
deficits in adaptive functioningwvhile at the same time, @hALJ’s relied on Plaintiff's
ability to do work, as Ing as it did not involve reading @e a first grade level. Clearly
such a restriction evidences a deficiPiintiff’'s schooling and her ability to work.

Third, the court has questions regagdthe ALJ’s reliase on Dr. Jordan’s
opinion to make the introduatp paragraph determinationThe ALJ cites Dr. Jordan’s
opinion regarding the Plaiffits “history of mental illress,” Tr. 20, where the report
actually discusses Plaintiff's “history of illeg,” Tr. 331. This insertion of the word

“mental” is important because the reportswampleted in 2010, when Plaintiff was 54



years of age, and related to Dr. Jordasiagnostic impression of “Major Depressive
Disorder,” “Borderline IntellectuaFunctioning” and “Chronic pain.”ld. To which of
these “illnesses” Dr. Jordan waeferring is not clear. However, Dr. Jordan’s diagnosis
of mental retardation and th® testing did not occur unt2011. Tr. 335. Thus, Dr.
Jordan could not have been opining regarding Plaintiff's aheatardation in the 2010
report.

Accordingly, the court finds that theserors in the ALJ’'s decision requires this
court to remand this decision for the ALJdarify his rebuttal of the presumption that
Plaintiff did manifest deficits in adaptiviinctioning prior to the age of 22 and to
properly explain his reliance on the Dr. Jordawpinion where the 2010 report does not
appear to address adaptive funciing prior to the age of 22.

V. CONCLUSION

The court has carefully and independenélyiewed the record and concludes that,
for the reasons given above, the decisiothef Commissioner is REVERSED and this
case REMANDED for proceedings consistent with this opinion.

A separate judgment will issue.

Done this 24tlday of March 2014.

/s/WallaceCapel,Jr.

WALLACE CAPEL, JR.
UNITEDSTATESMAGISTRATE JUDGE
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