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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE MIDDLE DISTRICT OF ALABAMA
SOUTHERN DIVISION
MARY KATHRYN FUGATE,
Plaintiff,

V. CIVIL ACTION NO.:1:13cv740-WC

N N N N N N

CAROLYN W. COLVIN,
Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM OPINION

l. INTRODUCTION

Mary Kathryn Fugatdiled an application for disality insurance benefits under
Title 1l of the Social Securitct (“the Act”), 42 U.S.C. 88 40&t seq Her application
was denied at the initial administrative levePlaintiff then requested and received a
hearing before an Administrative Law Jed(fALJ"). Following the hearing, the ALJ
issued a decision in which the ALJ found Rtdi not disabled from the alleged onset
date of June 2, 2009, through the date efdhcision. Plaintiff gpealed to the Appeals
Council, which rejected her request for reviefinthe ALJ’'s decision. The ALJ’s decision
consequently became the final decision tbe Commissioner ofSocial Security

(“Commissioner”): See Chester v. Bower92 F.2d 129, 131 (11th Cir. 1986). The case

! Pursuant to the Social Security Indepemgeand Program Improvements Act of 1994, Pub. L. No.

103-296, 108 Stat. 1464, the functions of the SegrathiHealth and Human Services with respect to
Social Security matters were transfertedhe Commissioner of Social Security.
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is now before the court for review under 42SIC. § 405(g). Pursoato 28 U.S.C. 8
636(c), both parties have consented to thedaot of all proceedings and entry of a final
judgment by the undersigned United Statdagistrate Judge. Pl.’s Consent to
Jurisdiction (Doc. 9); Def.’s Consent to &dfiction (Doc. 8). Based on the court’s
review of the record and the briefs of {herties, the court AFFIRMS the decision of the
Commissioner.
.  STANDARD OF REVIEW

Under 42 U.S.C. 8§ 423(d)(®), a person is entitled to benefits when the person is
unable to

engage in any substantial gainful activity by reason of any medically

determinable physical or mental pairment which can be expected to

result in death or which has lasted can be expected to last for a

continuous period of ridess than 12 months.
42 U.S.C. § 423(d)(1)(A).

To make this determination, the Conssioner employs a five-step, sequential
evaluation processSee20 C.F.R. §§ 404.7%), 416.920 (2011).

(1) Is the person presently unemployed?

(2) Is the person’s impairment severe?

(3) Does the person’s impairment meetqual one of the specific

impairments set forth in 20 C.F.R. Pt44®ubpt. P, Appl [the Listing of

Impairments]?

(4) Is the person unable to perfohis or her former occupation?
(5) Is the person unable to perfoamy other work within the economy?

2 A “physical or mental impairment” is one resulting from anatomical, physiological, or psychological

abnormalities that are demonstrable by medicalyceptable clinical and laboratory diagnostic
techniques.



An affirmative answer tany of the above questioteads either to the next

guestion, or, on steps three and fiveatinding of disability. A negative

answer to any question, other than die@e, leads to a determination of

“not disabled.”

McDaniel v. Bowen800 F.2d 1026, 103@ 1th Cir. 1986.

The burden of proof rests @nclaimant through Step 45ee Phillips v. Barnhart
357 F.3d 1232, 1237-39 (11th Cir. 200 A claimant establishespima faciecase of
gualifying disability once they la carried the burden of prbfsom Step 1 through Step
4. At Step 5, the burden shifts to t@emmissioner, who must then show there are a
significant number of jobs in the natial economy the claimant can perfortd.

To perform the fourth and fifth stepthe ALJ must determine the claimant’s
Residual Functional Capacity (“RFC”)d. at 1238-39. The RFC ghat the claimant is
still able to do despite the claimant's impaénts and is based on all relevant medical
and other evidencedd. It may contain both exertiohand nonexertional limitationsld.
at 1242-43. At the fifth step, the ALJ corsid the claimant’'s RFC, age, education, and
work experience to determiné there are jobs availalin the national economy the
claimant can perform.Id. at 1239. To do this, thaLJ can either use the Medical

Vocational Guidelinés(“grids”) or call a vocational expert (“VE”)Id. at 1239-40.

The grids allow the All to consider factors such as age, confinement to sedentary

®  McDanie| is a supplemental security income casel)(SThe same sequence applies to disability

insurance benefits. Cases arising under Title || pprapriately cited as authority in Title XVI cases.
See, e.gWare v. Schweike651 F.2d 408 (5th Cir. 1981).

* See0 C.F.R. pt. 404 subpt. P, app. 2.



or light work, inability to speak English, educationdkficiencies, and lack of job
experience. Each factor cardependently limit the number @bs realistically available
to an individual. Phillips, 357 F.3d at 1240. Combinatis of these factors yield a
statutorily-required finding of “Disabled” or “Not Disabledld.

The court’s review of the Commissionedscision is a limited one. This court
must find the Commissioner's decision corsohe if it is supported by substantial
evidence. 42 U.S.C. § 405(¢@raham v. Apfel129 F.3d 1420, 142@11th Cir. 1997).
“Substantial evidence isore than a scintillahut less than a preponderance. It is such
relevant evidence as a reasonable persomldvaccept as adequate to support a
conclusion.” Richardson v. Perales#02 U.S. 389401 (1971);see also Crawford v.
Comm’r of Soc. Sec363 F.3d 1155, 115811th Cir. 2004) (“Een if the evidence
preponderates against the Corssimner’s findings, [a reviewingpurt] must affirm if the
decision reached is supporteg substantial evidence.”A reviewing court may not look
only to those parts of the racowhich support the decision tfe ALJ, but instead must
view the record in its enety and take account of eeidce which detracts from the

evidence relied on by the ALHillsman v. Bowen804 F.2d 1179 (11th Cir. 1986).

[The court must] . . . sctmize the record in itentirety to determine the
reasonableness of the [Commissioner’s] . . . factual findings. ... No
similar presumption of validity attaeb to the [Commissioner’s] . . . legal

conclusions, including determination thfe proper standards to be applied
in evaluating claims.

Walker v. Bowen826 F.2d 996, 999 (11th Cir. 1987).



lll.  ADMINISTRATIVE PROCEEDINGS
Plaintiff was forty-nine years old atdhime of the hearing before the ALJ, and
had completed the twelfth grade. Tr. 4Following the administrative hearing and
employing the five-step process, the ALJ fouaid Step One that Plaintiff “has not
engaged in substantial gainful i@ty since June 22009, the alleged onset date.” Tr. 24.
At Step Two, the ALJound that Plaintiff stiers from severe impairments of “Meniere’s
disease, tinnitus, Eustachiaméudysfunction, and anxiety.ld. At Step Three, the ALJ
found that Plaintiff “does not have an inmpaent or combination of impairments that
meets or medically equals the seveatyone of the listed impairments|.]ld. Next, the
ALJ articulated Plaintiff's RFC as follows:
The claimant has the residual functiboapacity to perfom less than the
full range of light work as defimein 20 C.F.R. § 404.1567(b). The
claimant can lift and carry ten pounds frequently and twenty pounds
occasionally; sit, stand and walkrfeix hours each during an eight-hour
workday; frequently use the upper and lower extremities for pushing and
pulling; occasionally bend, balanceoap, kneel, crouch, crawl, and climb
ramps and stairs; precluded from climdpiladders, ropes and scaffolds;
frequently reach, handle, finger aridel; precluded from exposure to
extreme heat and cqldvibration, unprotecté heights, dangerous
machinery, driving automotive equipnteand work around large bodies of
water; able to perform msiple routine task involving no meoe than simple,
short instructions; and able to sust@oncentration and attention for two
hour periods.
Id. at 26. After consulting the VE, the AL&mcluded at Step Four that Plaintiff “is

capable of performing past relevantiw@s a housekeeper and mail clerkd. at 31.

Accordingly, the ALJ determed that Plaintiff “has nobeen under a disability, as



defined in the Social Security Act, from Jute2009, through the dat# th[e] decision.”
Id.
IV. PLAINTIFF'S CLAIMS

Plaintiff presents two issues for thisuwt's consideration in review of the ALJ’'s
decision: (1) whether “[tthe Commissionedgcision should be reversed because the
ALJ’'s finding that Ms. Fugate is capable pérforming less thaa full range of light
work is not supported by substial evidence[;]” and (2) wdther “[the Commissioner’s
decision should be reversed because the falldd to properly onsider Ms. Fugate’s
credibility.” Pl.’s Br. (Doc. 11) at 6. Téhcourt will address ea@drgument in turn.
V. DISCUSSION

A. Whether the ALJ’s RFC finding is supported by substantial evidence.

Plaintiff first argues that “the ALJ's RFC assessment is not supported by
substantial evidence regard [Plaintiff's] abilities and limitations due to her
impairments” because “the record doest contain any physical RFC assessments
completed by a treating or examininghysician which symort the ALJ's RFC
assessment.” Pl.’s Br. (Doc. 11) at 6. kdeplaintiff asserts, “there are no physical
RFC assessments completed by a treating amexng physician irthe entire record.”
Id.

Plaintiff appears to predicate hergament that the ALJ's RFC finding is not

supported by substantial evidence due tddbk of any supportinghysician opinion on



her mistaken belief that ¢hALJ's RFC determination stehow constitutes a medical
judgment. Relying on Social Security R@i'SSR”) 83-10, Plaintiff describes RFC as
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a “a medical assessment of what an indigldoan do in a work setting in spite of the
functional limitations and ensonmental restrictions imposed by all of his or her
medically determinable impairment(s).” .BlBr. (Doc. 11) at7. Thus, plaintiff
concludes, “the ALJ is required to hageidence from a physician which supports her
RFC assessment given that it isdsfinition “a medical assessment.Td. However, a
subsequent SSR makes clear that “someessare not medical issues regarding the
nature and severity of andividual's impairment(s) but a@dministrative findings that
are dispositive of a case[.]” SSR 96-5p, 1996 374183, *2. Onexample of such an
“administrative finding” is “[w]h& an individual's RFC is[.]” Id. Accordingly, the
determination of Plaintiffs RFC was na “medical assessment” as portrayed by
Plaintiff. Rather, it was an administrative determination whichsyant to governing
law, was solely the province of the AL&%ee, e.g., Castle v. Colyie57 F. App’x 849,
853 (11th Cir. 2014) (unpublistiedecision) (“Indeed, the pertinent regulations state that
the ALJ has the responsibility fort@emining a claimant’s RFC.").

The law requires only that the ALJRFC determination be supported by
substantial evidence in theecord. There is no reqement that the ALJ's RFC

determination be equivalent to, or popted by, the opinio of a physician.See Green v.

Soc. Sec. Admin223 F. App’x 915, 9224 (11th Cir. 2007) (unpuished) (holding that



the ALJ did not err in articulating RFC wh conflicted with claimant’s treating
physician’s RFC assessment and which, whilpported by other evidence in the record,
was not supported by anothanysician’s RFC assessmengee also Langley v. Astrue
777 F. Supp. 2d 1250, 1258 (N.D. Ala. 20{Therefore, the court concludes that the
law of this Circuit does natequire[] an RFC frona physician.”). Thus, where the ALJ's
RFC determination is supported by substardgiadence in te record, the lack of any
corroborating physician-congied RFC assessment willot render the ALJ's RFC
assessment unsupporteddmpstantial evidence.

In this case, the ALJ’'s RFC findings aepported by substaal evidence in the
record. The ALJ reviewed Plaintiff's medicacords, her hearing testimony, and other
evidence and determined thatonsidering her treatmentistory for her various
symptoms, her “demonstrated cajpato function [is] inconsistet with her allegations.”
Tr. 28. As to medical opinion about Plaffis physical limitations, the ALJ afforded
“good weight” to theopinion of Dr. Langford, a non-axnining reviewing physician,
who surmised that Plaintiff is capable leks than the full rangef light work with
seizure precautionsSeeTr. 276 & 283. Neverthelesthe ALJ found that limitations
beyond those articulated by Drangford were necessary light of additional evidence
adduced at the hearing levebeeTr. 29. Notably, Plaintifpoints to no evidence in the
record which indicates thaer RFC should be assessedmt level below that found by

the ALJ. While Plaintiff notes the various records establistitay she “has sought



treatment for Meniere’'s disease, tinnituand Eustachian tube dysfunction with
symptoms including dizziness and vertigo,”$Br. (Doc. 11) at 10 (listing records of
treatment), the ALJ reviewed these recordd alearly considered them in formulating
her RFC. SeeTr. 28. As such, the oot finds that Plaintiff ha failed to show that the

ALJ’s decision was not suppodéy substantial evidence.

Plaintiff also appears togue that, in concewwith the ALJ’s falure to obtain and
rely upon any physician’s assgnent of Plaintiffs RFC, the ALJ erroneously afforded
some weight to the RFC assenent completed by a state agency Single Decision Maker
(“SDM”). Pl.’s Br. (Doc. 11) aB-9. The ALJ did not expssly afford any weight to the
SDM’s assessment. Nevertheless, plaintifeisa such improper reliance because some
of the limitations articulated by the ALcoincide with those of the SDMCompareTr.

26 (ALJ's RFC determinationwith Tr. 64-71 (SDM Physical RFC Assessment).
However, it is apparent that the ALJ did ramtopt wholesale the 3Ds findings as its
own. For example, while th8DM found only that Plaintifshould not be subjected to
“concentrated exposuréd extreme heat, extreme cold, and vibratgeeTr. 68, the ALJ
found that Plaintiff was pregtied from any such exposures.. 36. In addition, the ALJ
included limitations relateto Plaintiff's mental functiomig which are not included in the
SDM’s assessment. Tr. 26In sum, considering that the ALJ properly evaluated
Plaintiff's medical evidencegave “good,” but limited weighto Dr. Langford’s opinion,

did not expressly assign any igjet to the SDM’s opinion iformulating Plaintiff's RFC



and indeed included more restrictive limitatiaghan did the SDM isome instances, and
that Plaintiff has not identified any evidenoethe record which adlicts with the ALJ’'s
findings, the court simply cannot concluttet any similaritybetween the ALJ's RFC
and the findings of #nagency SDM is morehan coincidence or # any reliance by the
ALJ was not harmless erro6ee Cooper v. Comm’r of Soc. $&21 F. Appk 803, 807
(11th Cir. 2013) (unpublished decision)ning any reliance by ALJ on SDM opinion,
which ALJ had mistakenly crédd as physician opinion, ‘@s harmless because the ALJ
stated that he considerall of the evidence in threcord . . . and thers nothing in the
record to indicate that the opinion of tB®M was anything mor¢han cumulative of
other evidence, let alone dispositive”).

Plaintiff's final argument in support of ihissue is her contention that “[i]f the
ALJ thought [Plaintiff] capble of performing ‘less thandHull range of light work,’ the
ALJ had a duty to order a physical consultative exam that would provide such
information[,]” ratherthan “merely speculat[ing] as tlaintiff's] physical abilities.”
Pl.’s Br. (Doc. 11) at 10. However, Plafhthad the burden oproving her disability
before the ALJ. 20 C.F.R8 404.1512(a). It was incumitean Plaintiff to “furnish
medical evidence” establishing her claim of disabilitgd. The ALJ is not required to
order a consultative examinatiarhere the evidence in the redas sufficient to support
the ALJ’s disability determinationSeeGood v. Astrug240 F. App’x 399404 (11th Cir.

2007) (unpublished decision) (citingilson v. Apfel 179 F.3d 1276, 1278 (11th Cir.

10



1999)). As set forth above, considering ttie evidence in the record before the ALJ
was sufficient to render a determination, dadher considering that the there was no
recommendation for a consultaiexamination by the reviemg physicianor any other
physician, the ALJ did not err in failing twder such a conlative examination.ld.

Plaintiff's argument that the ALJ®FC determination wsa not supported by
substantial evidence isithvout merit.

B. The ALJ’s consideratiorof Plaintiff's credibility.

Plaintiff argues that “the ALJ failed foroperly consider [Plaintiff]'s credibility”
because the ALJ impermissibly found thatR13intiff's “participation in her activities of
daily living disqualifies her from disability,”red (2) Plaintiff's “alleged lack of treatment
disqualifies her from disability.” Pl.’s Br. (Doc. 11) at 10.

As to Plaintiff’'s argumeinabout the ALJ’s reliance dmer activities of daily living
in finding her not disabled, Plaintiff asserthat the ALJ failed “to consider the entire
record when evaluating [Plairfts] testimony[,]” and that Plaitiff's “activities of daily
living are far more limited thathe ALJ purported and th&LJ failed in her duty to
discuss and consider the eategvidence of record.ld. at 11-12. The ALJ discussed
Plaintiff's activities of daily living and th limitations caused by her impairments as
follows:

In activities of daily Wing, the claimant has mild restriction. The
claimant states that she remains atdemaintain personal care without

significant problems. She remains atdeprepare quick and simple meals
weekly, and performs light housecleaning and laundry. She goes outside

11



on a daily basis, shops for necessargngevisits with people, and attends
church []. However, the claimant tded that her daily activities remain
severely limited and that her ability @ housework or gnkind of normal
activities is limited. She remains utalio read, but would watched [sic]
some television without anything wiflast movements. She continues to
perform some household chores, watches television, is able to tend to
personal care, attends church, and ik @& use a computer to help her
husband with his business. Whileetblaimant’'s daily activities may be
limited at times, her capacity to nberm activities of ddy living do not
appear to have been neadhan mildly limited.

Not only was the claimm’s ability to work limted, but her ability to
perform activities of daily living is alsalleged to be limited. The claimant
has no problems maintaining personalecaiShe remains able to prepare
her own meals that were generally quick and simple. She also performs
light housecleaning and laundry. Skemains able to go outside daily.
However, she is unable to go to the stoyeherself due to dizziness spells.
She shops for necessiti@sd remains able to handle money. Hobbies and
interests once included yard work and flower gardensslieiis no longer
able to engage in thesnterests. Social aetties includedspending time
with others on th@hone, visiting in personnd attending church regularly
every week. She allegethat her condition affects her exertional and
postural capacity to squat, bend, standlk, and climb stairs, which were
limited due to her balance and dizgs. She remained able to pay
attention for a regular period andlabio follow instructions[]. The
evidence supports underlying meally determinable impairments
significantly limiting the claimant’s geacity to function. However, the
evidence fails to suppothe claimant’s condition is limited to the extent
alleged.

The claimant alleges that the [sghe spent her day lying flat to
alleviate her vertigo symptoms and that she has severe balance problems
further limiting her ability to performeven basic tasks. However, the
claimant acknowledges dh she still drives angerforms some household
chores. Despite her complaints thag a$ television and computers, as well
as visualizing movement exacerbates thieziness, she tried to help with
paperwork for her husband’s businegsgh limited use of the computer.

She does watch television, but doest watch anything with fast
movement. She attends to persona&dse performs some household tasks,
leaves the house daily, attends churefpularly, and additionally has made

12



efforts to assist her husband in lgsiness activities. There have been

periods during the relevant period inialinthe claimant’s activities of daily

living have been significantly limitedHowever, the activities in which she

remains able to engage and the objectiedical evidenchails to support

her capacity to perform activities of iyaliving are limited to the extent

alleged []. The claimant’s activities dfily living are consistent with the

residual functional capacity assessment as determined above.
Tr. 25, 27, & 30.

As can be seen from éhmore comprehensive review of the ALJ's opinion
excerpted above, the ALJ acknowledged thos#ions of Plaintiff's testimony in which
she conveyed severe limitatioos her ability to conduct dmary activities, but the ALJ
nevertheless concludethat, considering the medicalvidence and Plaintiff's other
testimony about her day-do-day activities, Rtifliis testimony was not credible to the
extent she alleged limitations exceeding thosdméh in the RFC. Thus, it cannot be
fairly argued, as Plaintiff does in her brisgePl.’s Br. (Doc. 11) at 11-12, that the ALJ
failed to consider or discuss the mormiting components of Bintiff's testimony.
Moreover, Plaintiff points tanothing in the ALJ's reviewof her testimony which is
contradicted by any evidence ihe record or is not supported by substantial evidence.
Plaintiff indeed did testify that she is labto perform several ordinary tasks like
housework, preparing meals, driving,ngouter work, and personal care. The ALJ
simply found that, to the exte Plaintiff alleged a more #&m mild restriction on her

ability to perform thes tasks, her testimony was notedible. As a general rule,

“credibility determinationsare for the ALJ.” Wilson v. Heckler734 F.2d 513, 517 (11th

13



Cir. 1984). Because the ALJ's specific findirggsout Plaintiff’'s ativities of daily living
are supported by substantial evidence, dbert cannot find that the ALJ’s credibility
determination is not supped by substantial evidence.

Plaintiff also argues that “the ALJ’'s @mciation of [Plaintiff's] alleged lack of
treatment is impermissible adpasis to discredit her disabilisgatus.” Pl.’s Br. (Doc. 11)
at 12. However, Plaintiff appears to mistake extent to whicthe ALJ relied upon any
perceived lack of effort to obtain treatmexs a factor in its atysis. The ALJ found
that, with respect to Plaintiff'Bnpairments related to her Miere’'s disease, tinnitus, and

Eustachian tube dysfunction, she had “undeegeepeated surgicaitervention, seeking

medical treatment with a frequency that appears to support her allegations.” Tr. 30.

was only “treatment of the claimant’'s aetyi disorder” which the ALJ found to be
“conservative in nature, withowany referrals or treatmesbught for formal psychiatric
care. The claimant’'s anxiety remaingdted by her medicglhysician and has not
entailed more than megditions prescribed.”ld. Thus, Plaintiff appears to confuse the
ALJ’'s findings when she asseiisat “[a]s to the allegationf a lack of treatment, on
several occasions, [Plaintifffas sought treatment for Men¢’s disease, tinnitus, and
Eustachian tube dysfunction widymptoms including dizziness and vertigo.” Pl.’s Br.
(Doc. 11) at 13. The ALJ koowledged Plaintiff's effort$o obtain treatment for these
conditions and therefore ino way found any purportedda of treatment of these

impairments relevant in its aryais of her disability claim.

14



Plaintiff also appears to argue that thLJ somehow erred in noting her limited
treatment for her anxiety disorder because fiaultiple occasions, [&intiff] has sought
treatment for her anxiety including panic aks. During these visits, Ms. Powell [sic]
was prescribed medications for her anxiestuding Clonazepam, Diazide, and Xanax.”
Pl.’s Br. (Doc. 11) at 13.However, the ALJ wasully aware of Plaitiff's efforts to
obtain treatment for her anxiety:

The claimant has a history of treatmidor her anxiety by her treating

physician. However, the @scribed course of treatment has been limited to

medications prescribed byer physician and has not included a referral or
treatment requested from a mentaalth professional. Her treatment
history does not support a courseti@atment consistent with significant
exacerbations in her mental capacity.
Tr. 26. Thus, the ALJroperly recognized th scope of Plaintiff'sefforts to obtain
treatment for her anxiety. Plaintiff pointsriothing in the record wbh indicates that the
ALJ erred in his assessment of the extenthef efforts to obia treatment for her
anxiety. Moreover, the ALJ dinot err in finding that Rintiff's treating physician’s
conservative approach to treating her anxiety indicates that the impairment does not
significantly limit her mental or physical functioninee, e.g., Sheldon v. Astr@é8 F.
App’x 871, 872 (11t Cir. 2008) (citingWolfe v. Chater86 F.3d 1072, 1078 (11th Cir.
1996) (“A doctor’'s conservative medical theent for a particulacondition tends to
negate a claim of disability.”).

The ALJ did not err in its assessmaitPlaintiff's credibility for purposes of

formulating her RFC.
15



V. CONCLUSION
The court has carefully and independenélyiewed the record and concludes that,
for the reasons given above, the decision of the Commissioner is AFFIRMED. A
separate judgment will issue.
Done this 26th day of September, 2014.
/s/WallaceCapel,Jr.

WALLACE CAPEL,JR.
UNITEDSTATESMAGISTRATE JUDGE
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