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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE MIDDLE DISTRICT OF ALABAMA
SOUTHERN DIVISION
BRAD SHELLEY,
Plaintiff,

V. Civil Action No.: 1:15¢cv513-WC

N N N N N N

CAROLYN W. COLVIN,
Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM OPINION

l. INTRODUCTION

Brad Shelley (“Plaintiff”) filed applications fo a period of disability and disability
insurance benefits under Titleof the Social Security Act‘the Act”), 42 US.C. § 401,
et seqg. and for supplemental security incomedanTitle XVI of theAct, 42 U.S.C. §
1381,et seqg.on July 10, 2012. The applicationsrevglenied at the initial administrative
level. Plaintiff then requested and rema a hearing before an Administrative Law
Judge (“ALJ"”). Followimg the hearing, the ALJ issueddacision finding that Plaintiff
had not been under a disability since Janua009, the alleged onset of his disability.
Plaintiff appealed to the Appeals Council, gl rejected his request for review of the
ALJ’'s decision. The ALJ's decision comgeently became the final decision of the

Commissioner of Social Security (“Commissionér’See Chester v. Bowen92 F.2d

! Pursuant to the Social Security Indeperdeand Program Improvements Act of 1994, Pub. L. No.
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129, 131 (11th Cir. 1986). The case is nofoteethe court for review under 42 U.S.C. §
405(g). Pursuant to 28 U.S.€636(c), both parties haversented to the conduct of all
proceedings and entry of a flnadgment by the undersigddJnited States Magistrate
Judge. Pl.’s Consent to Jurisdiction (Doc); IBef.’s Consent to Jisdiction (Doc. 14).
Based on the court's review of the recaadd the briefs of the parties, the court
AFFIRMS the decision of the Commissioner.
.  STANDARD OF REVIEW

Under 42 U.S.C. 8§ 423(d)(®), a person is entitled to benefits when the person is
unable to

engage in any substantial gainful activity by reason of any medically

determinable physical or mental pairment which can be expected to

result in death or which has lasted can be expected to last for a

continuous period of ridess than 12 months.
42 U.S.C. § 423(d)(1)(A).

To make this determination, the Conssioner employs a five-step, sequential
evaluation processSee20 C.F.R. §§ 404.7%), 416.920 (2011).

(1) Is the person presently unemployed?

(2) Is the person’s impairment severe?

(3) Does the person’s impairment meetqual one of the specific

impairments set forth in 20 C.F.R. Pt44®ubpt. P, Appl [the Listing of

Impairments]?
(4) Is the person unable to perfohis or her former occupation?

103-296, 108 Stat. 1464, the functions of the SegrathHealth and Human Services with respect to
Social Security matters were transfertedhe Commissioner of Social Security.

2 A “physical or mental impairment” is one resulting from anatomical, physiological, or psychological
abnormalities that are demonstrable by medicalyceptable clinical and laboratory diagnostic
techniques.



(5) Is the person unable to perfoamy other work within the economy?

An affirmative answer tany of the above questioteads either to the next

guestion, or, on steps three and fiveattinding of disability. A negative

answer to any question, other than dieee, leads to a determination of

“not disabled.”

McDaniel v. Bowen800 F.2d 1026, 103@ 1th Cir. 1986)”.

The burden of proof rests am claimant through Step FourSee Phillips v.
Barnhart 357 F.3d 1232, 12373 11th Cir. 2004). Alaimant establishes@ima facie
case of qualifying disabilitpnce they have carried the dan of proof from Step One
through Step Four. At Step Five, the burdhifts to the Commigsner, who must then
show there are a significant number obg in the national economy the claimant can
perform. Id.

To perform the fourth and fifth stepthe ALJ must determine the claimant’s
Residual Functional Capacity (“RFC”)d. at 1238-39. The RFC ghat the claimant is
still able to do despite the claimant’'s impaénts and is based on all relevant medical
and other evidencedd. It may contain both exertiohand nonexertional limitationsld.
at 1242-43. At the fifth step, the ALJ coresidl the claimant's RFC, age, education, and

work experience to determiné there are jobs availablin the national economy the

claimant can perform.Id. at 1239. To do this, thALJ can either use the Medical

3 McDaniel is a supplemental security income (SSl)ecasThe same sequence applies to disability

insurance benefits. Supplemental security incoases arising under Title XVI of the Social Security
Act are appropriately cited as authority in Title 1l cases, and vice v&msa, e.gWare v. Schweike651
F.2d 408, 412 (5th Cir. 1981$mith v. Comm’r of Soc. Sed86 F. App’x 874, 876 n.* (11th Cir. 2012)
(“The definition of disability and the test used tdedenine whether a person has a disability is the same
for claims seeking disability insurance bgtseor supplemental security income.”).



Vocational Guidelinés(“grids”) or call a vocational expert (“VE”)Id. at 1239-40.

The grids allow the All to consider factors such as age, confinement to sedentary
or light work, inability to speak English, educationdkficiencies, and lack of job
experience. Each factor candependently limit the number @bs realistically available
to an individual. Phillips, 357 F.3d at 1240. Combinais of these factors yield a
statutorily-required finding of “Disabled” or “Not Disabledld.

The court’s review of the Commissionedscision is a limited one. This court
must find the Commissioner's decision corsthe if it is supported by substantial
evidence. 42 U.S.C. § 405(¢raham v. Apfel129 F.3d 1420, 142@11th Cir. 1997).
“Substantial evidence isore than a scintillahut less than a preponderance. It is such
relevant evidence as a reasonable persomldvaccept as adequate to support a
conclusion.” Richardson v. Perales#02 U.S. 389401 (1971);see also Crawford v.
Comm’r of Soc. Sec363 F.3d 1155, 115811th Cir. 2004) (“Een if the evidence
preponderates against the Corssioner’s findings, [a reviewingpurt] must affirm if the
decision reached is supporteg substantial evidence.”A reviewing court may not look
only to those parts of the recbowhich support the decision tife ALJ, but instead must
view the record in its engty and take account of eeidce which detracts from the

evidence relied on by the ALHillsman v. Bowen804 F.2d 1179 (11th Cir. 1986).

[The court must] . . . sctmize the record in itentirety to determine the
reasonableness of the [Commissioner’s] . . . factual findings. ... No
similar presumption of validity attaeb to the [Commissioner’s] . . . legal

conclusions, including determination thfe proper standards to be applied

* See20 C.F.R. pt. 404 subpt. P, app. 2.



in evaluating claims.
Walker v. Bowen826 F.2d 996, 999 (11th Cir. 1987).
lll.  ADMINISTRATIVE PROCEEDINGS

Plaintiff was thirty-four years old on the tdaof the administrative hearing before
the ALJ, and had obtained‘laigh school equivalent education.” Tr. 21, 17. Following
the administrative hearing, and employing five-step process, the ALJ found at Step
One that Plaintiff “has not engaged in subst gainful activity snce January 1, 2009,
the alleged onset date[.]” Tr. $7At Step Two, the ALJ founthat Plaintiff suffers from
the severe impairment of “bilateral hearilogs.” Tr. 17. Inaddition, the ALJ found
non-severe impairments, includitigw 1Q or learning disordeand obesity.” Tr. 18. At
Step Three, the ALJ found thBtaintiff “does not have ampairment or combination of
impairments that meets or medically elguahe severity of one of the listed
impairments[.]” Tr. 20. Next, the ALJ articulated Plaintiff's RFC as follows:

the claimant has the residual functibnapacity to perform medium work

as defined in 20 CFR 404.1567(c)dad16.967(c). Smndary to the

claimant’'s severe hearing impairmesmid other non-severe impairments

combined, the claimant cdift or carry up to fifty pounds occasionally and

twenty-five pounds frequently. Howayehe claimant is limited to work

environments with no more than moderéoudness, no loud or very loud

environments. He is limited to wonkith no ladders, ropes, scaffolds,

heights, or dangerous equipment. Thmant is able to carry out short,

simple work instructions, make judgnts regarding simple work-related

decisions and adapt toccasional changes [in] workplace settings and
routines.

> The ALJ noted that, although Plaintifforked intermittently during 2010-2012, Plaintiff

testified at the hearing thathis was part-time work as a seityiguard and the earning amounts
would not rise to the level ofibstantial gainful activity.” Tr. 17.
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Tr. 20. Having consulted with VE at the hearing, the Alcbncluded at Step Four that
Plaintiff is “capable of perforing past relevant work as a janitor and patient transporter.
This work does not require éhperformance of work-relateattivities precluded by the
claimant’s residual functional capacity[.]” Tr. 24. The ALJnext found that,
alternatively, even if Platiffs RFC precluded him from pérming past relevant work,
based upon the testimony of the VE, “thene other jobs that exist in significant
numbers in the national economy that the claintan also perform[.]” Tr. 25. The ALJ

LR 1%

noted the following represenitee occupations: “dietary aid,” “stocker,” and “automobile
detailer.” Tr. 25. Accordingly, at Step Fivine ALJ determined #t Plaintiff “has not
been under a disability . . . froJanuary 1, 2009, through thdelaf this decision[.]” Tr.
26.
IV. PLAINTIFF'S ARGUMENT

Plaintiff's “Statement of the Issues” inshbrief lists four separate arguments in his
challenge to the Commissioner’s decisi¢h) “Whether the Commissioner erred as a
matter of law in failing to order a consultee health examinatn;” (2) “Whether the
Commissioner erred as a matter of law inding that Mr. Shelley can perform the
requirements of medium and unskilled worktlas case record is stlutely devoid of
evidence to support such a finding;” (3) H&ther the Commissioner erred in failing to

apply listing 12.05 to claimant after hisearing loss;” and (4) “Whether the ALJ

misconstrued claimant’s testimy when he testified he losis job when accused of



sleeping but actually couldn’t hear but [th&LJ put ‘was firedfor sleeping’ in her
decision.” Pl.’s Br. (Doc. 16) at%.
V. DISCUSSION

A. The ALJ’s failure to order a consultative health examination.

Plaintiff first argues that the ALJrred in failing to order a consultative
examination. According to Plaintiff:

There is [a] sparsity of medical evidanin this case file in which the ALJ

made her decision on. There is no trmedical evidence at all, and given

that the ALJ should haveent the claimant out for a consultative evaluation

as there is no medical eweidce in the file on whitto base medium work

level.
Pl.’s Br. (Doc. 16) at 10. Although Plaifitappears to argue that there was insufficient
medical evidence in the record regagd Plaintiff's “physical condition,”id., Plaintiff
does not argue that, in fact, any specitadition of Plaintiff's, wkether identified by the
ALJ or not, precludes his abilityp perform work consistentith the RFC articulated by
the ALJ.

Plaintiff alleged disability based updhearing loss.” Tr55. Indeed, the ALJ
found Plaintiff's hearing loss tbe a severe impairmenthd consequently reviewed and

discussed the available mediewvidence concerning the pairment while formulating

Plaintiff's RFC. Tr. 20-22. However, theason that there is a sparsity of evidence

® Plaintiff's brief makes cleahat the first two separately mivered points raised by Plaintiff—

that the ALJ erred in failing to order a consultative examination and that the record contains
insufficient evidence to suppothe ALJ's RFC determination—aractually one argument.
Hence, the court’s discussion thiese two points will be mergdzklow into one subheading in

this Opinion.



concerning any other problemsthvPlaintiff's “physical condion” is that there does not
appear to be any physiaandition—apart from Plaintiff ®besity, which the ALJ found
to be a non-severe impairment—that affeceriff's ability to perfam work. Plaintiff
conceded as mucit the hearing:
Q. All right. Now, Mr. Shelley, you don’'t have any physical
problems, do you, like back or —
A. No.
Q. Allright. You're not seein@ physician for anything else other
than your ears, your hearing.
A. No.
Tr. 46. Thus, because Plaffitdid not allege dsability on the basi of any “physical
condition” other than his hearing loss, abdcause he even disclaimed any physical
problems other than his hearing, it is notpsising, much less problematic, that there is
little medical evidence in threcord about Plaintiff's “physical condition.”

Although the ALJ is chargkwith conducting a full and fair, non-adversarial
hearing, the burden to establish disability rests on the claimagtam v. Comm’r of
Soc. Sec. Admin496 F.3d 1253, 1269 (11th Cir. 2007'The administrative law judge
has a duty to develop the record whepprapriate but is not required to order a
consultative examination asng as the record contairsufficient evidence for the
administrative law judge to make an informed decisiotd” (citing Doughty v. Apfel
245 F.3d 1274, 1281 (11th Ci2001). In this case, theecord contained sufficient
evidence for the ALJ to malan informed decision regarding Plaintiff's impairments and
his ability to perform wik, especially considering thate#tiff alleged disability only on

the basis of his hearing loss and specificdinied having anyhysical problem other
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than hearing loss. Aordingly, the ALJ di not err in failing toorder a consultative
examination to develop atlidnal evidence regarding Phiff's “physical condition.”
B. The ALJ’s failure to find Plainti ff disabled pursuant to Listing 12.05.
Plaintiff next argues that the ALJ erredfailing to find that Plaintiff's “low 1Q or
learning disorder” does not meet listing 12.08Bl.’s Br. (Doc. 16) atl1-12. Plaintiff
appears to argue that a previous 1Q scaiteibuted to Plaintiff “meets the Listing
12.05(C),” and that his hearing loss constguta physical or other mental impairment

imposing additional and signti@nt work-related limitationsf function[,]"”” under the
listing. Id.

Listing 12.05 covers the mental dider now described as “Intellectual
Disability.” “Intellectual disaility refers to significantlysubaverage general intellectual
functioning with deficits in adaptive functioning initly manifested during the
developmental period, i.e., the evidence dermates or supports onset of the impairment
before age 22.” Listing 12.08/Vhile Plaintiff is correct thathere is a full scale 1Q score
of 65 in the record, and that his hearingslanay constitute “a physical or other mental
impairment imposing an adwbnal and significant work-tated limitation of function”
for purposes of Listing 12.05(C), it does hallow that, without more, Plaintiff satisfies
the Listing. See, e.g., Lowery v. Sulliva®79 F.2d 835, 837 (11tCir. 1992) (citations
omitted) (“Generally, a claimant meets thdteria for presumptive disability under

section 12.05(C) when the claimant presentala 1.Q. score of 60 to 70 inclusive, and

evidence of an additional mental or physigapairment that has more than ‘minimal



effect’ on the claimant’s ability to perform &ia work activities. This court, however,
has recognized that a valid |.@core need not be conclusigk[intellectual disability]
where the 1.Q. score is inconsistent with otbBeidence in the recd on the claimant’s
daily activities and behavior.”).

Plaintiff first presented his argument abadisting 12.05(C) at the hearing before
the ALJ. SeeTr. 52. The ALJ rejecte®laintiff's argument at the hearing: “He has to
meet the part of the listing f@daptive functioning prior to a2, and the evidence does
not indicate that he’s had anyagudive functioning deficits.”ld. In her written opinion,
the ALJ clarified the reasonswy she found that theecord does not support that Plaintiff
has deficits in adaptive functioning:

The claimant performs numerous housdhadiores, he can care for himself

independently, he uses the computera regular and frequent basis, he

cares for his children, he cooks apcepares meals and he drives. The
claimant goes shopping independerdlyd essentially is a stay at home
father for his children. Additionallythe claimant was awarded custody of

his then toddler age children during ldivorce from his previous marriage,

which would seem to directly support the claimant’s ability to function in

an independent manner. Finally, the claimant has been able to perform

semi-skilled and skilled worfreviously and he testifiethat he was able to

get all of his jobs on his own.

Tr. 18.

Plaintiff does not point to any evidence in the record Wwhiisputes the ALJ’s
finding that Plaintiff lacks dedits in adaptive functioning, atherwise indicates that the
ALJ’s decision was not supported by substamvédence. The Diagnostic and Statistical
Manual of Mental Disorders (“DSM”) explas that deficits in adaptive functioning

broadly “refer to how well a person Bts community standards of personal

10



independence and social responsibility, immparison to others of similar age and
sociocultural background.” Amiean Psychological AssociatioDSM-V, p. 37. As the
ALJ recounted, there is substantial evidence in the record that Plaintiff is able to function
independently and responsibly in accordthwcommunity standasd Evidence of
Plaintiff's daily activities, including that Rintiff performs many household chores, cares
for his two children after he was awarded odsgtof them while they were toddler age,
and has performed work at skilled and sekilied levels, was properly relied upon by
the ALJ in concluding that Plaintiff did hdave deficits in adaptive functioning for
purposes of Listing 12.05(CSee, e.qg., Rodriguez v. Comm’r of Soc.,$33 F. App’X
770, 773-74 (11th @i 2015) (finding that the claimés activities of daily living,
including doing househdlchores, grocery shopping, atterglchurch, driving, and work
history including jobs at the skilled and serkilled level providedsubstantial evidence
to support the ALJ’'s determitian that the claimant did nsatisfy the diagostic criteria

of Listing 12.05(C)).

Plaintiff's 1.Q. score and severe impainmedf hearing loss arnot sufficient to
meet Listing 12.05(C) given the evidencehe record establishingat Plaintiff does not
have deficits in adaptive functioning. Acdogly, the ALJ did not reversibly err in
concluding that Plaintiff does not meet thaghostic criteria of Listing 12.05(C).

C. The ALJ’s given reason for Plaintif's termination from a previous job.

Plaintiff's final argument appears to beatlthe ALJ erred in finding that Plaintiff

was terminated from his sedyrguard position for sleepingn the job because Plaintiff

11



testified that, rather than sleeping, the “eaptcame around there and snuck up on me
because | did not hear himTr. 36. In her decision, whilarticulating Plaintiff's RFC,
the ALJ noted that “claimant wked part-time as a securigypiard after his alleged onset
date and was fired for sleeping on the johther than as a result of any severe
impairment.” Tr. 22.

Plaintiff does not describe how he svarejudiced by the ALJ’'s remark, or how,
even if the ALJ incorrectly fand that Plaintiff was fired fosleeping rather than because
of any impairment, the ALJ’s ultimate findjs about Plaintiffs RFC are not supported
by substantial evidence. Iretd the entirety of Plaintiff&rgument is one sentence that
simply asserts that th&LJ's remark is not consistentitlv Plaintiff’'s explanation at the
hearing, followed by what gears to be a reminder torfloer develop the argumengee
Pl.’s Br. (Doc. 16) at 12 (“MrShelley testified that when wkang for DSI as a security
guard he was fired when his supervisoitked up on him and misbk him for sleeping
when in actuality he couldn’t hear him (T2). Inconsistencies between testimony and
what the ALJ used as a ba®s denial.”). However, Plairffidoes not describe any such
additional inconsistencies, and his conclusory argument that samke&d\LJ reversibly
erred in noting the reason given by DSI fanmimating Plaintiff iswithout merit without
a better showing that, indeed, he was unabpetéorm the requirements of the job which
the ALJ relied upon in finding him not disabledhus, the ALJ did not reversibly err in

noting that Plaintiff was terminatedrfeleeping on the job.
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VI. CONCLUSION

The court has carefully and independenélyiewed the record and concludes that,
for the reasons given above, the decision of the Commissioner is AFFIRMED. A
separate judgment will issue.

Done this 12th daof October, 2016.

/s/\WallaceCapel Jr.
UNITEDSTATESMAGISTRATE JUDGE
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