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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF ALABAMA
SOUTHERN DIVISION

PROGRESSIVE SPECIALTY )

INSURANCE COMPANY, )
)
Plaintiff, )
)
V. ) CaseNo. 1:16-cv-220-ECM-WC
)
The Estate of JACK WILLIAM )
MOCK, Deceased; AMBER )
CAMILE NEVELS; and the Estate )
of KLN, a Deceased Minor, )
)
Defendants. )

MEMORANDUM OPIN ION AND ORDER

This matter is before the Court ortlollowing motions: Plaintiff Progressive
Specialty Insurance Company’s (“Proggere”) Motion for Entry of Default
Judgment Against Defendants Amber Camlievels and the Estate of KLN (Doc.
33); Progressive’s Motion fciSummary Judgment (Doc. 39)efendant Estate of
Jack William Mock’s (“theEstate of Mock”) Cros$4otion for Summary Judgment
(Doc. 40); and the Estate of Mock’s MotitmAllow Filing Out of Time of its Cross-
Motion for Summary Judgment (Doc. 43). Having reviewed the respective motions,
the parties’ briefs, and the relevant legathority, and for the reasons that follow,
the Court finds that Progressive’s motion for entry of default is due to be

GRANTED, Progressive’s motion for summaugge is due to be GRANTED, the
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Estate of Mock’s motion is due to be NEED, and the Estatef Mock’s Motion to
Allow Filing Out of Time is denied as MOOT.
l. JURISDICTION AND VENUE

The Court exercises subject mattergdrction over this declaratory judgment
action pursuant to 28 U.S.C. 88 1332(202, and 2202. The parties do not contest
personal jurisdiction or venue.

I STANDARD OF REVIEW

To succeed on summary judgment, th@vant must demonstrate “that there
IS no genuine dispute as to any matdaat and the movant is entitled to judgment
as a matter of law.” Fed.R.Civ.P. 56(a).eT¢tourt must view the evidence and the
inferences from that evidea in the light most farable to the nonmovaniean—
Baptiste v. Gutierre27 F.3d 816, 820 (11th Cir. 2010).

The party moving for summary judgment “always bears the initial
responsibility of informing the distriatourt of the basis for its motionCelotex
Corp. v. Catrett477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). This
responsibility includes identifying the patis of the record illstrating the absence
of a genuine dispute of material fat. A genuine dispute of material fact exists
when the nonmoving party produces evicemllowing a reasonable factfinder to
return a verdict in its favokVaddell v. Valley Forg Dental Assocs276 F.3d 1275,

1279 (11th Cir. 2001). If the movant meetsatsdentiary burden, the burden shifts



to the nonmoving party to establish—twievidence beyond the pleadings—that a
genuine dispute material to each of its claims for relief ex@#totex,477 U.S. at
324.

Although there are cross-motions fonsuary judgment, each side must still
establish the lack of genuine issues of makéact and that it is entitled to judgment
as a matter of lawnseeChambers & Co. v. Equitablefe Assur. Soc. of the U.S.,
224 F.2d 338, 345 (5th Cir. 1955). &hcourt will consider each motion
independently, and in accordamwith the Rule 56 standar8eeMatsushita Elec.
Indus. Ltd. v. Zenith Radio Corpl75 U.S. 574, 587-88 (1986). “The fact that both
parties simultaneously are arguing that ¢hisrno genuine issue of fact, however,
does not establish that a trial is unnecestareby empowering the court to enter
judgment as it sees fitCitizens Bank and Trust LPS Nat. Flood, LLGQ1 F.Supp.
3d 1157, 1168-69 (N.D. Ala. 2014).

1. BACKGROUND

Plaintiff and the Mock Estate hasggpulated to the following facts:

1. In 2007, Plaintiff Progressivessued an Automobile Insurance

Policy, Policy Number 20537994, (harafter “the Policy”), to Josh

Lowery. The Policy insured multipleehicles over time, including a

2002 Honda Civic, bearing VIN# 1HGEM21242L.O70660. ...

2. When Josh Lowery appliedrféhe Policy in 2007, he signed a

“Rejection of Uninsured/Underinsenl Motorist Coverage” form. The

signed rejection form states indes the language “binding on all

persons insured under tlpslicy, and that this fection shall also apply
to any renewal, reinstatement, stitioise, amended, altered, modified,



or replacement policy with this company or any affiliated company,
unless a named insured submits a regteeadd the coverage and pays
the additional premium.” ...

3. The Policy was continually rewed by Josh Lowery over the next
eight years. The Policy did not caimt uninsured/underinsured motorist
coverage. AdditionallyJosh Lowery did not $umit any request to add
such coverage, nor did he pay the additional premium to obtain
uninsured/underinsured motorist coage during thisime period. The
latest policy renewadccurred on October 32015 and extended Josh
Lowery’s automobile insuranceoverage until April 30, 2016. See
Exhibit 1. At the time of the Qaber 30, 2015 polic renewal, the
Policy continued to insure multg vehicles, including a 2002 Honda
Civic, bearing VIN No. IHGEM21242L0O70660.

4. On November 27, 2015, at %3: p.m., Josh Lowery requested
Progressive by telephone to amguattions of the Policy previously
issued by Progressive. Specificallgsh Lowery updated his marital
status from single to married. Additionally, Lowery added his new
spouse, Deeanna M. Lowerygnd her vehicle, a 2015 Toyota
Highlander, to the Policy. The pramm for coverage in relation to
Deeanna M. Lowery’s vehicle wapaid, however, no premium for
uninsured/underinsured motorist coage was paid. Lowery was told
by Progressive during this phonellcthat he would be mailed an
uninsured motorist rejection form veh would need tde returned to
Progressive confirming his rejectiai uninsured motorist coverage.

5. The aforementioned amendmentt®Policy were not made during

a time of a renewal of the contraéidditionally, Josh Lowery was not
iIssued a new insurance policy as a result of the amendments. The
amendments were noted and incogted into the existing Policy that
was initially issued in 2007 and renedheach year, with the most recent
renewal occurring on October 30, 2015. ...

6. On the same day as the pdlene call describedbove, November
27, 2015, Josh Lowery gave rpession to Jack William Mock,
deceased, to drive his 2002 Hond&iCiAt that time, the 2002 Honda
Civic was insured under the Policy issued to Josh Lowery by
Progressive. KLN, a deceased miramd Amber Camil®&evels, were



passengers in the 2002 Honda Civithattime Jack William Mock was
in control of the vehicle.

7. On November 27, 2015, ap@moximately 10:35 p.m., the 2002
Honda Civic was struck head-on lay pick-up truck. Jack William

Mock and KLN were killed as a salt of the collision. Additionally,

Amber Camile Nevels was injutas a result of the impact.

8. At the time of the accidemin November 27, 2015, neither Jack
William Mock, KLN nor Amber Camile Neels were resident relatives
of the household of Josh LowemgdaDeeanna M. Lowery. In addition,
none of these parties were “namesureds” under the Policy at issue.

9. On December 5, 2015, bothsBoLowery and Deeanna Lowery
signed the “Rejection of Uninsuréttiderinsured Motorist Coverage”
form mailed to them by ProgressivEhis form was mailed back to
Progressive. ...

10. Subsequent to the November 27, 2015 accident, a claim for
underinsured motoristoverage was maden behalf of the Estate of
Jack William Mock against the abodescribed Progressive policy.

(Doc. 35 at 2-5; Doc. 40-9). On Noveent28, 2015, Progres® mailed a document
to Lowery, which stated:

Previously, you rejected Uningd/Underinsured Motorist
(UM/UIM) coverage; however, sce you added a secondary named
insured to your policy, we now ad another Rejection of UM/UIM
coverage form signed by both yonidethe secondary named insured.

Please sign and return the enclosed form to continue to reject this
coverage. If you and the secondargmed insured do not sign and
return the form, we’ll add UM/UIM coverage back on to the policy,
which will increase your premium.

(Doc. 40-6 at 1).



On March 31, 2016, Progsgive filed the Complainh this Court seeking a
“judgment declaring the duties, rightsbligations, and responsibilities existing
between and among the parties to thisoactand that said judgment will declare
that Plaintiff Progressive does not owe affigations or contractual benefits to
Defendants.” (Doc. 1 at 5). On April 22018, the Estate of Mock answered the
Complaint, entering a general denial of the allegations. (Dobléither Nevels nor
the Estate of KLN have responded to therptaint. On February 9, 2017, District
Judge Myron H. Thompson entered an omglanting Plaintiff's application (Doc.
20) for a clerk’s entry of default agatnthe Estate of KLN and denying without
prejudice Plaintiff's request for a default judgment. (Doc. 28 at 2).

IV. DISCUSSION

A. Motions for Summary Judgment

The material facts in this case are motlispute, and the parties agree as to
the dispositive issue. “Progressive assérat benefits are not due pursuant to the
2007 UM/UIM motorist rejection signed hjosh Lowery, the faure to request
UM/UIM coverage once Deeaa Lowery was added to the Policy in 2015, the
verbal and written declination of UM/UIMoverage of the Lowerys in 2015, and
the failure of Josh Lowery and Deeanbawery to pay any premium to obtain
UM/UIM motorist coverage.(Doc. 35 at 6). The Estatd Mock argues that “At

the time Mr. Mock was killed and thisasin arose, the named insureds on the



Lowery policy had not executed the writtefection required by Albama law. It is
undisputed that Mr. Mock was an insurasl defined in the policy. ([Doc. 40-2]
Exhibit 1, p. 15). Since “the statutoryrabtions are present,” this Court must infer
the existence of minimum uninsured mogoicoverage.” (Doc. 40 at 15)(footnote
omitted).

Alabama’s uninsured-motorist statute provides, in pertinent part:

No automobile liability or motorvehicle liability policy insuring
against loss resulting from liability imposed by law for bodily injury or
death suffered by any person arisingafithe ownership, maintenance,
or use of a motor vehicle shall be deligd or issued for delivery in this
state with respect to any motor vekickgistered or principally garaged
in this state unless coverage is pd®d therein or supplemental thereto,
in limits for bodily injury or death set forth in subsection (c) of Section
32-7-6, under provisions approveg the Commissioner of Insurance
for the protection of persons insdrnereunder who are legally entitled
to recover damages from owners aperators of uninsured motor
vehicles because of bodily injury, sickness or disease, including death,
resulting therefrom; provided, théte named insured shall have the
right to reject such coveragend provided further, that unless the
named insured requests such covelageriting, such coverage need
not be provided in or supplementala renewal policy where the named
insured had rejected the coverame connection with the policy
previously issued to him or her by the same insurer.

§ 32-7-23(a), Ala. Code 1979. TAdabama Supreme Court has held:

Although the statute, Code 1975, § 32-7-23, provides that no
automobile liability insurance shall lokelivered or issued for delivery
without uninsured motorist coverageal$o allows the insured to reject
the coverage. Hence, éhcoverage spoken to in 8§ 32-7-23 is not
mandatory, and the failure to carilye coverage does not violate the
public policy of this State.

McCullough v. Standard Fire Ins. Co. of Alabgmé4 So. 2d 637, 639 (Ala. 1981).



In this case it is undisputed that before the accidemtptiy named insured
was Josh Lowery. Josh Lowery had sfeally agreed that his rejection of
UM/UIM coverage would bébinding on all persons sured under this policy, and
that this rejection shall also apply #ny renewal, reinstatement, substitute,
amended, altered, modifiedr replacement policy with this company or any
affiliated company, unlessrsamed insured submits a requé add the coverage
and pays the additional premium.” (Doc. 32&}). The same day as the accident,
Josh Lowery added his witzeeanna M. Lowery as a nadi@sured. It is undisputed
that Josh Lowery represented to Prognes his continued jection of UM/UIM
coverage, that on December 5, 2015e&m®a Lowery executed a signed writing
rejecting UM/UIM coverageand that the Lowerys wer paid a premium for
UM/UIM coverageto Progressived.

The Alabama Court of Civil Appealsaently summarized the state of the law
as to the Alabama’s uninsured-motorist statute.

Section 32-7-23(a) govesmninsured-motoristowerage and has been

interpreted as requiring an applitarject UIM coverage in writing.

See Continental Cas. Co. v. Pinkstédl So. 2d 926, 929 (Ala. 2006)

(interpreting 8§ 32-7-23(a) as “reding] that every automobile-

liability-insurance policy issued odelivered in Alabama provide

uninsured/underinsured-motorist covggavith limits for bodily injury

or death of at least $20,000 per person, unless the coverage is

specifically rejected in writing by ¢hnamed insured”). “The Uninsured

Motorist Statute, Code 1975, § 322B;absent rejection by the named

insured, mandates uninsured motodsterage for the protection of

persons insured under a mioteehicle liability policy.” Holloway v.
Nationwide Mut. Ins. Co 376 So. 2d 690, 694 (Ala. 1979). Any



“rejection of uninsured motoristogerage will be effective only if
signed in writing by the named insure®fogressive Cas. Ins. Co. v.
Blythe 350 So. 2d 1062, 1065 (Ala. Civ. App. 1977¢eSalso State
Farm Mut. Auto. Is. Co. v. Martin292 Ala. 103, 106, 289 So. 2d 606,
609 (1974) (explaining that an insuraust offer to provide uninsured-
motorists' coverage but that arsumed may reject #t coverage in
writing).

Johnson v. First Acceptance Ins. Co., Ji27 So. 3d 77, 79-80 (Ala. Civ. App.
2017).
The Alabama Supreme Court held:

The language of the “Rejeoti of Uninsured/Underinsured
Motorist Coverage” undercuts [tHausband’s] ... argument that both
his and [his wife’s] signatures were required to render the rejection of
uninsured/underinsured-motorist covggaffective and that, therefore,
[the husband] can claim such bdtebn [the daughter’s] behalf. The
“Rejection of Uninsured/Underinsurédotorist Coverage” [the wife]
signed provides: “I undastand and agree that this rejection of
Uninsured/Underinsured Motoristoverage shall be binding on all
persons insured under the pglicThis Court has held:

“If the language contaire in the contract is
unambiguous, the policy must be enforced as written.

“In determining whether the language of a contract is
ambiguous, courts construe the words according to “the
interpretation ordinary mewould place on the language
used therein.Quick v. State Farm Mutual [Automobile]
Ins. Co.,429 So.2d 1030, 1033 [#A1983). The words are
given the meaning that “persons with a usual and ordinary
understanding” would place on the wor@sshatt v. State
Farm Mutual [Automobile] Ins. Co510 So. 2d 831, 833
(Ala. Civ. App. 1987).”

Liggans R.V. Ctr. v. John Deere Ins. Co75 So. 2d 567, 569 (Ala.
1991) (quoting the trial court's omjeThe unambiguous and “ordinary
understanding” of the langga in the “Rejection of



Uninsured/Underinsured Motorist Coverage” indicates that the policy
does not require the signatures #fthe insureds for a rejection of
uninsured/underinsured-motdroverage to be valid.
Progressive Specialty $n Co. v. Naramored50 So. 2d 1138, 1141-42 (Ala. 2006).
In this case, it is clear that Joshwary exercised his right to reject UM/UIM
coverage at the inception of the policy jnechased from Progressive and that his
rejection, as a matter of contract, contithwath each renewal of the policy. Like
the policy inNaramore the policy in this case spedadilly stated that it would be
“binding on all persons insuleunder this policy, and thé#tis rejection shall also
apply to any renewalteinstatement, substitute, amied, altered, modified, or
replacement policy with this company any affiliated company, unless a nhamed
insured submits a request to add the cayeend pays the aifidnal premium.” It
is undisputed that on November 27, 2&eanna Lowery became a named insured
on the policy and that she did not rejadM/UIM coverage in writing until
December 5, 2015. The undisputeddemce suggests that Deeanna Lowery
intended to reject UM/UIMaverage, as evidenced by lesentual written rejection
and the fact that she and Josh Lowery npag&d an additional premium or requested
that such coverage be addddowever, the dispositive faat this case is that Josh
Lowery, as a named insured, executd unambiguous rejection of UM/UIM

coverage that “indicates that the polidges not require the signatures of all the

insureds for a rejection of uninsured/undsured-motorist coverage to be valid.”



Naramore 950 So. 2d at 1142. Under the ordinary meaning of the insurance
contract, with the addition of Deeanna Lowas a named insured, the contract was
“amended, altered, [or] modéil,” in which case the rejgon would remain in effect
“unless a named insured submits a requesadd the coverage and pays the
additional premium.” No named party evequested that the rejection be voided,
and none of the Defendantstims matter are named insureds. Moreover, a party
who is not a named insured “cannot, by relying on the fact that he did not sign the
‘Rejection of Uninsured/Underinsured Mati Coverage,” make a claim for such
benefits...”” Id. “If there is no ambiguity, courtsiust enforce insurance contracts
as written and cannot defeaxpress provisions in a policy, including exclusions
from coverage, by making a nasentract for the partiesTurner v. United States
Fidelity & Guaranty Ca.440 So.2d 1026, 1028 (Ala. 1983). Josh Lowery’s written
rejection of UM/UIM coveage is unambiguous, specifically excludes UM/UIM
coverage, and the aitidn of a named insured was, without more, insufficient to
void the validity of that rejection of UM/MM coverage as to the class of insured
persons under the terms of the contract.

B. Plaintiff’'s Motion for Entry of Default Judgment

Progressive moves this Court “to ten final default judgment against
Defendants Amber Caisi Nevels and the Estat# KLN, a Deceased Minor,

pursuant to Rule 55(b)(2), Fed.R.Civ.P."a® 33 at 1). “Subsequent to the filing



of this Declaratory Judgment ComplairProgressive obtained service on both
Defendants. Neither has answered the &atbry Judgment Complaint or otherwise
defended this caseld. at § 2. Rule 55(a) of the Federal Rules of Civil Procedure
states that “[w]hen a parggainst whom a judgment faffirmative relief is sought
has failed to plead or otherwise defengesvided by these rules ... the clerk shall
enter the party's default.” Once this lnagurred, “the party entitled to a judgment
by default shall apply to the court teéor.” Fed. R. Civ. P. 55(b)(2).

However, the failure talefend does not automatically entitle a plaintiff to
recover.See Nishimatsu Construction Compahtd. v. Houston Nat'l| Banl§15
F.2d 1200, 1206 (5th Cir.1975)A‘defendant's default doest in itself warrant the
court entering default judgmeniiecause “[tjhere must be a sufficient basis in the
pleadings for the judgment entered.”).dtiher words, “a default judgment cannot
stand on a complaint thtils to state a claim.Chudasama v. Mazda Motor Corp.,
123 F.3d 1353, 1370 n. 41 (1Xr. 1997) (citations omitted).

AlthoughNishimatsudid not elaborate as to what constitutes “a
sufficient basis” for the judgment, iave subsequentigterpreted the
standard as being akin to that nesagy to survive a motion to dismiss

for failure to state a claintee Chudasama v. Mazda Motor Cofif23

F.3d 1353, 1370 n. 41 (11th Ci997) (“[A] default judgment cannot

stand on a complaint that fails t@a& a claim.”). Coceptually, then, a

motion for default judgment is like a reverse motion to dismiss for

failure to state a clainBee Wooten v. McDonald Transit Assocs., Inc.,

775 F.3d 689, 695 (5th Cir. 2015) (statin the context of a motion for

default judgment, “whether a daal allegation is well-pleaded

arguably follows the familiar analigssused to evaluate motions to
dismiss under Rule 12(b)(6)").



When evaluating a motion to dismiss, a court looks to see
whether the complaint “contain[s] sudient factual matter, accepted as

true, to ‘state a claim to relidhat is plausible on its face.’Ashcroft v.

Igbal,556 U.S. 662, 678, 129 S.Ct. 193949, 173 L.Ed.2d 868 (2009)

(quotingBell Atlantic Corp. v. Twombhg50 U.S. 544, 570, 127 S.Ct.

1955, 1974, 167 L.Ed.2d 929 (2007)). Thiausibility standard is met

“when the plaintiff pleads factual canrit that allows th court to draw

the reasonable inference that théedéant is liable for the misconduct

alleged.”Id. (citing Twombly,550 U.S. at 556, 127 S.Ct. at 1965).

Surtain v. Hamlin Terrace Found/89 F.3d 1239, 1245 (11th Cir. 2015).

On March 31, 2016, Progressive conmoed this action against Defendants
the Estate of Mock, AmbaZamile Nevels, and the Estaof KLN (Doc. 1). On
April 27, 2016, the Estate of Mock fileah Answer. (Doc. 7). On July 21, 2016,
Progressive filed an Application for Entoy Default Judgment against the Estate of
KLN. (Doc. 20). On September 7, 2016, Pexgive filed an Application for Entry
of Default Judgment Against Amber CamNevels. (Doc. 23).0On September 13,
2016, the Clerk of the Court entered dadét against Nevels. (Doc. 25). On
February 9, 2017, a defawltas entered against the Estate of KLN. (Doc. 28 at 2).
Because Defendants Nevels dhd Estate of KLN have naippeared in this action
by answering the Complaint, filing defeves motions, or offering any response
indicating an intent to defend, this Cofinds that a default judgment is warranted.
As set forth above in the discussiontbé motions for summary judgment, the

allegations set forth in the Complaint establish that Progressive does not have a duty

to extend UM/UIM benefitdo the Defendants in thimatter pursuant to a valid



rejection of UM/UIM benefits executad writing by named insured Josh Lowery.
Therefore, this Court will enter a defajudgment against Defendants Nevels and
the Estate of KLN declaring that Progressowes no UM/UIM beefits to Nevels
or the Estate of KLN arising from the umtyeng automobile accident of November
27, 2015.

V. CONCLUSION

Based on the foregoing, it GRDERED that Plaintiff Progressive’s motion
for summary judgment (Doc. 35) GRANTED. Progressive is not liable for any
UM/UIM coverage under the sh Lowery policy for the axdent at issue in this
case.

Defendant Estate of Mock’s moti for summary judgment (Doc. 40) is
DENIED; Plaintiff Progressive’s motion fatefault judgment against Defendants
Nevel and the Estate of KLN (Doc. 33) @&RANTED; and Defendant Estate of
Mock’s motion to allow filing out of time (Doc. 43) is deniedM®OT .

DONE andORDERED this 27th day of August 2018.

/sl Eiy C. Marks
EMILY C. MARKS
UNITEDSTATESDISTRICT JUDGE




