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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
SOUTHERN DIVISION

JOHNNIE WILL HARRIS, JR., )
Plaintiff, ))

V. ; CASE NO. 1:17-CV-286-WKW
ANDY GUNTER, ;)

Defendants. )

MEMORANDUM OPINION AND ORDER

On November 29, 2017, the Magistratelge filed a Recommendation (Doc.
# 29) as to Defendant Food Giant Supermarkets, Inc.’s Renewed Partial Motion to
Dismiss (Doc. # 11)and Defendant Andy Gunter's Mon to Dismiss (Doc. # 16).
On December 13, 2017, Plaintiff Johnhéll Harris, Jr. filed objections (Doc. #
30) to the Recommendation. Defendant @unésponded and also objected to the
dismissal of Counts | and VI withoprejudice and with leave to amehdDoc. #
34.) Also on December 13, 2D, Defendant Gunter fileobjections (Doc. # 31) to

the Recommendation. Upon an independertt de novo review of those portions

1 On February 5, 2018, pursuaet the stipulation of disrssal filed by Plaintiff and
Defendant Food Giant, the cowt¢nied Food Giant's motion togihiss (Doc. # 11) as moot.
(Doc. # 37.) Pursuant to the stipulation, Riffimismissed all claims against Food Giant with
prejudice and, consequently, theurt need not address the Rawoendation as it pertains to
claims against Food Giant.

2 Although objections raised in Guntertesponse brief are untimely, they will be
considered.

Dockets.Justia.com


https://dockets.justia.com/docket/alabama/almdce/1:2017cv00286/63518/
https://docs.justia.com/cases/federal/district-courts/alabama/almdce/1:2017cv00286/63518/41/
https://dockets.justia.com/

of the Recommendation to which objection is mame28 U.S.C. § 636(b), the
Recommendation is due to laglopted as to Defenda@unter. The stipulated
dismissal of Plaintiff's claims agaihg-ood Giant moots the remainder of the
Recommendation.
l. FACTS?®

Plaintiff alleges that, in Decemb2014, someone cashed a forged check in
Plaintiff's name at Food Gi&s Elba, Alabama store. @2. # 3 at §{ 3, 10.) Food
Giant had video surveillance footage oé timcident and took fingerprints of the
person who cashed the check. (Doc. # $fat, 10.) The surveillance video and
fingerprints conclusively proved thatditiff was not the person who committed
the forgery. (Doc. # 3 at | 7, 10.) Weetheless, on Octob&i7, 2015, Plaintiff was
arrested for the forgery pursuant tavarrant that was based on a complaint by
Defendant Gunter, an Elba,akama police officer. (Doé#.3 at {1 1-2.) The grand
jury of Coffee County issued a “no bill” the case against Plaiffiti (Doc. # 3 at
13.)

Plaintiff alleges that, at the time @adant Gunter swore out the complaint,

one or more of the following was true: @¢fendant Gunter knew that Plaintiff was

3 “In deciding a Rule 12(b)(6) motion to dismiss, the court must accept all factual
allegations in a complaint as true and take therthe light most favorable to [the] plaintiff.”
Dusek v. JPMorgan Chase & C@32 F.3d 1243, 1246 (11th Cir. B)1 However, “[llegal
conclusions without adequate factual suppogtentitled to no assumption of trutiviamani v.
Berzain 654 F.3d 1148, 1153 (11th Cir. 2011).
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not the person who cashed the forgedcsh (2) Defendant Gunter should have
known that Plaintiff was not the persohaevcashed the forged check; (3) Defendant
Gunter had the video and/or fingerpretidence in his possession and therefore
knowingly charged the wrong person; and#y Defendant od Giant concealed
or refused to provide Defendant Gunteith the surveillance footage and/or
fingerprint evidence and maliciously soudbt prosecute Gunter in an effort to
collect from him on the bad checkDoc. # 3 at {1 5, 7-13.)

Plaintiff further allegesthat Defendant Food Giantd&ntified [Plaintiff] as
the person cashing the check, notwithstanding the video evidence showing the
person was not [Plaintiff].” (Doc. # 3 at { 24.)

.  DISCUSSION

A. Plaintiff's Objections to Dismissal of Claims against Defendant Food
Giant

Plaintiff objected to the Recommenadettithat claims against Defendant Food
Giant be dismissed. Hower, on February 2, 2018, dtiff's claims against
Defendant Food Giant were dismissed by joint stipulati@oc. # 36; Doc. # 37.)
Therefore, the grounds set forth iretliRecommendation for dismissal of those

claims are now moot.



B. Obijections Pertaining to Count! of the Second Amended Complaint
Against Defendant Gunter

In Count [, Plaintiff asserts aaim pursuant to 42 U.S.C. § 1983 against
Defendant Gunter for malicious proseouation grounds that Dendant Gunter had
Plaintiff arrested without probable causunter moved for dismissal of Count I.
After holding a hearing, the Magistraleidge entered his Recommendation that
Count | of the Amended Corgint be dismissed withouyrejudice as to Defendant
Gunter to allow Plaintiff amend his iplaint to more clearly state factual
allegations alleging the absence of probable caGs=Grider v. City of Auburn,

Ala., 618 F.3d 1240, 1256-57 (11th Cir. 2010) (holding that, “to establish a § 1983
malicious prosecution claim” arising out ah arrest pursuant to a warrant in
Alabama, “the plaintiff must prove,” amng other things, that he was arrested
without probable cause).

Plaintiff objects to the Recommendatithat Count | be dismissed without
prejudice and with an opportunity to amie He contends that his pleading
sufficiently alleges that Defendant Gunter possessed the video surveillance footage
and fingerprint evidence, but that Defend@unter nevertheless arrested Plaintiff
knowing that probable cause was lackir@gount | does include an allegation that,

“[b]y his actions, [Defendant] Gunter hf]laintiff arrested knowing [Plaintiff] was



not the person who cashed the chéetliDoc. # 3 1 29.) Taken in the light most

favorable to Plaintiff (as is required when considering a motion to disses3usek

v. JPMorgan Chase & Cp832 F.3d 1243, 1246 (11th Cir. 2016)), the factual
allegations of the complaint are minillyasufficient to support a reasonable

inference that, based on surveillance foetagd fingerprint data in his possession,
Defendant Gunter knew that someone othan Plaintiff cashed the forged check

but still swore out the complaint against Plaintiff.

Defendant Gunter objects to the Reronendation that dismissal be without
prejudice because he contenllat the allegations of tr@mplaint are sufficient to
establish that he had arguable probable ctmusarest Plaintiff and, therefore, is
entitled to qualified immunity on Count ISee Grider 618 F.3d at 1257 (holding
that, “[tjo receive qualified immunity, aofficer need not have actual probable
cause, but only ‘arguable’ probable catigé)ich “exists where reasonable officers

in the same circumstances and possgsie same knowledges the Defendants

4 Due in part to the express allegationGount | that Defendant Gunter had Plaintiff
arrested when he knew that Plaintiff was net pferson who cashed the forged check, the court
disagrees with the Magistrate Judge’s conolusihat “[a] review ofthe Second Amended
Complaint . . . reveals that Plaintiff does not gélgDefendant] Gunter’s lack of probable cause
in Count [I].” (Doc. # 29 at 8. If the factudallegation that Defenda@unter knew Plaintiff did
not cash the forged check is true, then Defah@unter did not have probable cauddyers v.
Bowman 713 F.3d 1319, 1326 (11th C2013) (holding that probable cseiexists “when the facts
and circumstances within the officer's knoddee, of which [the officer] has reasonably
trustworthy information, would cause a prudentpea to believe, under the circumstances shown,
that the suspect has committed, is committing, or is about to commit an offense” (citations and
internal quotation marks omitted)).



could have believed that prdila cause existed to arrest Plaintiff” (citations and
internal quotation marks omitted)). Seiziog the fact that an officer is generally
allowed to rely on a victim’'s conigint to establish probable cauddyers v.
Bowman 713 F.3d 1319, 1326 (11@ir. 2013), Defendant Gunter emphasizes that
the complaint contains an alleges Food Giahentified [Plaintiff] as the person
cashing the check, notwithstanding thdeo evidence showing the person was not
[Plaintiff].” (Doc. # 3 at { 24.)

The problem with Defendant Gunter'gjament is that it requires the court to
view the alleged facts in the light least faadole to Plaintiff, which is not appropriate
at the motion-to-dismiss stageDusek 832 F.3d at 1246. Even if Food Giant
“identified [P]laintiff” as the culprito Defendant Guntetthat allegation must be
viewed in the context of the Second Amded Complaint, which presents several
alternative and mutually exclusive factadlegations and theories of liability. As
one theory of liability, Plaitiff alleges a set of factaiggesting that, in a malicious
effort to recoup the funds from the fexdjcheck, Defendant Food Giant concealed
the truth from Defendant@ter and deliberately accused Plaintiff knowing he was
innocent. A number ofactual allegations in theeBond Amended Complaint align

with that theory, such as the allegatittrat Defendant Food Giant withheld the

® The Second Amended Complaint does noegtatvhom Defendant Food Giant identified
Plaintiff as the culprit.



surveillance footage and fingerprints frdbefendant Gunter and that Defendant
Food Giant identified Plaintiff as the cuilpr Under that they, Defendant Gunter
would have simply been the unwitting paehDefendant Food Giant, and he may
have reasonably relied on Food Giantlséaaccusations as probable cause.

However,Plaintiff also alternatively alleges th&defendant Food Giant gave
Defendant Gunter the surveillance foatagnd fingerprint evidence and that
Defendant Gunter knew Plaintiff was not thdprit. Notably, specifically within
Count I, Plaintiff expressly alleged thaih]y his actions, [Deéndant] Gunter had
[P]laintiff arrested knowing [Plaintiffivas not the person who cashed the check.”
(Doc. # 3 1 29.) Taken in the light mostdaable to Plaintiff, those allegations are
minimally sufficient to support a reasonabiéerence that Defendant Gunter did not
have arguable probable cause to malee alrest and is not entitled to qualified
immunity on Count | at thistage of the proceedings.

Defendant Gunter also argues thatMagistrate Judge “coectly determined
that [Defendant] Gunter is entitled to djtiad immunity because the complaint does
not plausibly demonstrate that [Daftant] Gunter harbored malice toward
Plaintiff.” (Doc. # 33 at 11.) On thigoint, Defendant Gunter’s argument fails for
two reasons. First, Defenddaunter does not indicate wkiye lack of an allegation

of actual malice would entitle him to quafl immunity on Count I, particularly

where, as here, the factual allegationsicidgfitly state that Defendant Gunter knew



he lacked probable cause make the arrest. &end, Defendant Gunter
misunderstands the Recommendation. Wagistrate Judge found that Plaintiff
failed to allege that Defendant Gunter acidtth malice, which, aan element of the
Alabama tort of malicious prosecution, is necessary to establish a § 1983 claim of
malicious prosecution in Alabama. (Doc2#% at 8.) The court disagrees with the
Magistrate Judge’s finding in this regandegal malice, as is required to satisfy the
elements of a claim for malicious pezsition under Alabamlaw, “can be inferred
from the lack of probable causeEx parte Tuscaloosa Cty796 So. 2d 1100, 1107
(Ala. 2000). Because Plaintiffid allege minimally sufficient facts to establish a
lack of probable cause, hesalalleged minimally sufficidrfacts to satisfy the legal
malice element of the malaus prosecution claim.

Despite the fact that Plaintiff's alleyans are minimally sufficient to state a
8 1983 claim for malicious prosecutiomcato overcome Defalant Gunter’s
gualified immunity defense at the motion-tismiss stage, the court agrees with the
Magistrate Judge as to the propriety of dismissal without prejudice to file an
amended complaint. Food Giant has bdmmissed from the case pursuant to a
stipulation of dismissal. Plaintiff'sllagations against Defendant Food Giant are
likely to confuse the issues and obscure thture of the renrang claims against
Defendant Gunter. Furtheall parties would benefit frothe more detailed factual

allegations Plaintiff offered at the heariagto why Defendant Gunter knew Plaintiff



was innocent and how the surveillance videgates probable use. Moreover,
requiring an amended complaint will not prejudice Plaintiff because, since filing his
objections, he also has filed a motion feave to amend. (Do#& 38.) Therefore,
Plaintiff’'s objection to dismissing Countlithout prejudice as to Defendant Gunter
will be overruled.

C. Objections Pertaining to Count VI of the Amended Complaint Against
DefendantGunter

In Count VI, Plaintiff asserts a statewn claim against Defendant Gunter for
malicious prosecution on grounds that Defent Gunter had Plaintiff arrested
without probable cause. &hWMagistrate Judge recommeddeat Count VI of the
Second Amended Complaint Bsmissed without prejudice as to Defendant Gunter
to allow Plaintiff to file an amended colapt that more cledy alleges malice and
lack of probable cause.

Plaintiff objects to dismissal ofdtint VI on the same grounds as he objects
to dismissal of Count I. However, Riaff is not opposed to filing an amended
complaint restating Count VI with more specificityBecause Plaintiff will be
allowed an opportunity to amend, Plaintifb®jection to dismissal of Count VI as
to Defendant Gunter will be overruled.

Defendant Gunter argues, however, fatint VI should be dismissed with
prejudice because Count VI (1) fails to ghefacts sufficient to establish probable

cause and (2) fails to allegetual malice, as is nessary to overcome Defendant
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Gunter'sprima facieshowing that he is entitled &iate-agent immunity on Count
VI. (Doc. #33 at 17-18.)

As more fully explained in Seot 11.B., the Second Amended Complaint
does include factual allegations that, vievirethe light most favorable to Plaintiff,
are sufficient support a theory that Defemd&unter (1) did not have actual or
arguable probable cause to arrest Plaiatiffl (2) acted with legal malice. These
allegations satisfy the requisite elemeht claim of malicious prosecution under
Alabama law.

As Defendant Gunter argugsmalice in law, or legal malice,” while a
necessary element of a malicious emgion claim under Alabama law, “is not
sufficient to defeat a state agent’s detengdiscretionary-fuction immunity.” Ex
parte Tuscaloosa Cty796 So. 2d 1100, 1107 (Ala. 2000)nder Alabama law, to

overcome a defendantfgima facieshowing of the applicability of discretionary

® Defendant Gunter does not clegal authority to support fiassertion that Plaintiff's
complaint must contain factual allegations ofuattmalice that are neiecessary to support any
element of Plaintiff's state-law malicious proggon claim, but, instead, would serve to rebut
Defendant Gunter’'s affirmative sta@w qualified immunity defense.

" The court notes the burden-shifting natafestate agent and discretionary function
immunity under Alabama law. First, the defendamust demonstrate that the plaintiff's claims
arise from the defendant’s exercise otiadtion that would entitle him to immunitye., that he
was acting as a state agent “exercising judgmetiiénenforcement of the criminal laws of the
state,” or was engaged indiscretionary function in the capacity of a peace offidéx parte
Harris, 216 So. 3d 1201, 1209 (Ala. 2016) (quothigllis v. City of Brighton 950 So. 2d 300,
309 (Ala. 2006)). Although there are other ways tmdestrate that a police officer is engaged in
a discretionary function, in cases of false strréalse imprisonmentnd malicious prosecution,
the officer may do so by showing that he hadjuable probable cause” to make an argstders

v. City of Huntsville875 So. 2d 1168, 1180 (Ala. 2003). Once the defendant shows that he was

10



function or state-agent immunity, a plafhmust show malicious, bad faith, or
willful conduct. Id. A plaintiff may satisfy this burden by showing malice in fact,
or actual malicej.e., by demonstrating that the defendant's conduct was “so
egregious as to amount to willful or hegous conduct engagein in bad faith,”
such as by showing that the defendanebfgrersonal ill will against the [plaintiff]
and that he maliciously or in bad faitrrested him solely for purposes of
harassment.”ld. (quotingCouch v. City of Sheffield@08 So. 2d 144, 153-54 (Ala.
1998),abrogated on other groundsy Ex parte Cranman/792 So. 2d 392 (Ala.
2000)).

Plaintiff alleges facts from which ieasonably can be inferred that Defendant
Gunter swore out the complaint knowing that Plaintiff was innocent. Plaintiff
alleges that “the purpose thfe charges by [Defenda@unter and Food Giant] was
to illegally and improperly dtect money from [Plaintiff].” (Doc. # 3 at { 15.)
Viewed in the light most favorable to Ri#if, these allegations are sufficient to
support a reasonable inference that Defen@amter had Plaintiff arrested willfully,

in bad faith, and for the purpose of harasem Therefore, athis stage of the

engaged in a function that wouddhtitle him to immunity, the bussh shifts to the plaintiff to
demonstrate that a recognized exception to stgéet immunity applies—for example, that the
Defendant acted willfully, fraudahtly, in bad faith, beyond his #uority, or under a mistaken
impression of the lavwHarris, 216 So. 3d at 1209.

11



proceedings, Count VI is not due to be dismissed on the basis of Defendant Gunter’s
state law immunity defense.

D. Defendant Gunter's Objection to Providing Plaintiff Another
Opportunity to Amend

Defendant Gunter objects to the Magistrate Judge’s Recommendation that
dismissal of Counts | and \We without prejudice and thBlaintiff be permitted an
additional opportunity to anmel. Defendant Gunter argues that dismissal should be
with prejudice because Plaintiff has already had multiple opportunities to amend.
(Doc. # 31.)

As explained in Section II.B.-C., theourt disagrees with the Magistrate
Judge’s conclusion that Counts | and Xlthe Second Amended Complaint are
insufficient to state a claiminstead, the court finds thBtaintiff's complaint, while
not a model pleading, is minimally sufficieto survive the motion to dismiss as to
those two counts. Therefore, dismissath prejudice is not appropriate, and
dismissal without prejudice will not prejiog Defendant GunterRather, providing
Plaintiff an opportunity to amend willrgamline the case by removing potentially
confusing allegations against dismisgeefendant Food Giant, providing a more
informative statement of Plaintiff's renméng claims, and elimating superfluous

causes of actioh. SeeMaynard v. Bd. of Regents of Dof.Universities of Fla. Dep't

8 In adopting the Magistrate JudgeRecommendation, the court agrees with the
Magistrate Judge’s decision to prdgiPlaintiff an opportunity to fila motion for leave to amend.
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of Educ. ex rel. Univ. of S. Fla8342 F.3d 1281, 1287 (11th Cir. 2003) (noting that
“[lleave to amend shall b&eely given when justiceo requires” (citations and
internal quotation marks omitted)).
E. Remaining Counts Against Defendant Gunter

Plaintiff did not object to the dismissal of Counts I, I, IV, an¥against
Defendant Gunter. Upon an indepent review of the record and upon
consideration of the Recommaation, the court concludésat those counts are due
to be dismissed with prejudice as to Defendant Gunter.

ll.  CONCLUSION

Accordingly, it is ORDERED:

1. Plaintiff’'s objections (Doc. # 30) are OVERRULED.

2. Defendant Andy Gunter's objaans (Doc. # 31; Doc. # 34) are
OVERRULED.

3. The Recommendation (Doc. # 20 ADOPTED as to the conclusions
that Counts | and VI against Defendant Gunter shall be dismissed without prejudice
and that Counts Il, lll, IV, and V against f2adant Gunter should be dismissed with

prejudice.

The court expresses no opinion as to the meriRlaihtiff's pending motion to amend or as to
whether Plaintiff has demonstrattiht his proposed amendmehosld be allowed. (Doc. # 38.)

® The remaining counts of the Second Amed Complaint (Countgll and VIII) were
asserted solely against former Defend@gond Giant and not agat Defendant Gunter.
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4, The Recommendatias MOOT as to its conclusions pertaining to
claims against former Defendant Food Giant.

5. DefendanAndy Gunter’s motion to dismiss (Doc. # 16) is GRANTED
as to Counts I, lll, IVand V of the Second Amend&bmplaint, and those counts
are DISMISSED with prejudices as to Defendant Gunter.

6. Defendant Andy Gunter’s motion to dismiss (Doc. # 16) is DENIED as
to Counts | and VI of the Second &mded Complaint, and those counts are
dismissed without prejudices to Defendant Gunter.

7. This case is REFERRED back to the Magistrate Judge for a ruling on
Plaintiff's motion to amend and for further proceedings on Plaintiff's § 1983 and
state-law malicious prosecutiorach against Defendant Gunter.

DONE this 21st day of March, 2018.

/s/ W. Keith Watkins
CHIEFUNITED STATESDISTRICT JUDGE
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