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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
SOUTHERNDIVISION

BERNARD JOHNSON
# 216638

Petitioner

CASE NO. 1:18-CV575WKW
[WO]

V.

PATRICE RICHIE Warden,
STEVEN T. MARSHALL,
Attorney General of the State of
Alabamaand the STATE OF
ALABAMA ,

N N N N N N N N N N N N N N

Respondents
ORDER
OnJune 212018,the Magistrate Judge filed a Recommendatidoc. # 2),

to which Petitioner Bernard Johnson has timely objected (Doc. # 3)Jokinson
objects to the Magistrate Judge’s characterization of his habegass application
as a second or successive petition subject to the limitations of 28 U.S.C. § 2244(b).
Relying onlnsignares v. Secretary, Florida Department of Correctjofsb F.3d
1273 1278 (11th Cir. 2014), Mr. Johnson contends that his present application
challenges a different judgment than did his previous petitions and is therefore not
a “second or successive” application. But unlike the petitionkrsignares who

was resent&ced and thus subject to a new judgmeee755 F.3d at 1278, Mr.

Dockets.Justia.com


https://dockets.justia.com/docket/alabama/almdce/1:2018cv00575/67090/
https://docs.justia.com/cases/federal/district-courts/alabama/almdce/1:2018cv00575/67090/4/
https://dockets.justia.com/

Johnson’s alleged “new judgment” is the denial by the Alabama state court of his
Rule 32 postonviction petition. Thus, the underlying conviction arsgntence

that Mr. Johnson seeks totatk in his present petitioare the same orgehe
challenged in his statsourt Rule 32 motion and the same ®he haschallenged

in this court twice before.SgeDoc. # 2, at 2.)

Accordingly, it is ORDEREDthat the Recommendation is ADOPTHED
part and MODIFIED in part, and that tlaase is DISMISSEMvithout prejudicein
accordance with the provisions of 28 U.S.@2284(b)(3)(A)becausévir. Johnson
has failed to obtain the requisite order from the Eleventh Circuit Court of Appeal
authorizng a federal district court to consider Bisccessive habeas application.
SeeBurton v. Stewart549 U.S. 147, 157 (2007) (explaining that the requirements
of 28 U.S.C. § 2244(b) are jurisdictional in natu&tglley ex rel. U.S. v. Orlando
Reg’l Healtltare Sys., In¢.524 F.3d 1229, 1235 (11th Cir. 2008) (holding that a
court lacking jurisdiction should issue a dismissal without prejudice).

Final judgment will be entered separately

DONE this 10ttday ofJuy, 2018.

/s/ W. Keith Watkins
CHIEF UNITED STATES DISTRICT JUDGE




