
IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION

DR. CARL MOORE, et al., )
)

Plaintiffs, )
)

v. ) CASE NO. 2:07-cv-511-WKW
)

COVINGTON COUNTY COMMISSION, et al., )
)

Defendants. )

MEMORANDUM OPINION AND ORDER

Before the court is the defendants’ Notice of Removal (Doc. # 1).  Recognizing that it is

without subject matter jurisdiction to sit in judgment of this case, the court sua sponte REMANDS

this action to the Circuit Court of Covington County.

I.  FACTS AND PROCEDURAL HISTORY

On May 9, 2007, Dr. Carl Moore and various heirs to the estate of Linda Moore (collectively

referred to as the “plaintiffs”) filed their Notice of Appeal of the decision of the Covington County

Commission (“Commission”) with the Circuit Court of Covington County.  The plaintiffs were

unhappy with the Commission because it refused to vacate Sims Bridge Road, a property that the

plaintiffs claim as their own.  The facts underpinning the appeal are of little importance to the merits

of the decision of the court to remand this case to the circuit court.  However, for purposes of clarity,

the most important facts are relayed as follows:

The plaintiffs allege that they own a particular piece of property upon which a road is located

in Covington County (the “Barton-Moore property”).  They claim agents of the Commission

continue to grade the property notwithstanding the plaintiffs’ objections.  The appeal asserts that “the
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Defendants unlawfully entered upon the Barton-Moore property in Covington County, Alabama.”

(Not. of App. ¶ 4.)  At some point, the Commission voted to continue grading the property.  In

response to the Commission’s vote, the plaintiffs filed an appeal alleging trespass, action to quite

[sic] title, complaint for encroachment, violation of the Fifth Amendment of the United States

Constitution, violation of Article I, Section 23 of the Alabama Constitution, “arbitrary and

capricious”, abandonement [sic], and abandonement [sic] by replacement.  On June 11, 2007, the

defendants removed the action to this court under 28 U.S.C. § 1441, contending that this court has

jurisdiction because a federal question is involved.               

II.  STANDARD OF REVIEW

Federal courts have a strict duty to exercise the jurisdiction conferred on them by Congress.

Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 716 (1996).   However, federal courts are courts of

limited jurisdiction. Burns v. Windsor Ins. Co., 31 F.3d 1092, 1095 (11th Cir. 1994). Thus, with

respect to cases removed to this court pursuant to 28 U.S.C. § 1441, the law of this Circuit favors

remand where federal jurisdiction is not absolutely clear.  “[R]emoval statutes are construed

narrowly; where plaintiff and defendant clash about jurisdiction, uncertainties are resolved in favor

of remand.”  Id.

III.  DISCUSSION

In the defendants’ very brief Notice of Removal, they claim that this action has been properly

removed pursuant to federal question jurisdiction, 28 U.S.C. § 1331 because the plaintiffs have

alleged a violation of the Fifth Amendment to the United States Constitution, i.e. a Takings claim.

For the following reasons, however, the court concludes that the claim is not ripe for adjudication
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  The court notes that plaintiffs allege “Arbitrary and Capricious” in their Complaint.  They state that the
1

Commission violated the equal protection clause of both the United States and Alabama Constitutions.  Plaintiffs’

allegation, however, is not well-pled on the face of the complaint.  Although plaintiffs reference the Equal Protection

Clause of the United States Constitution, their action is merely one complaining of the decision of the Commission

not to vacate their property.  The court is not required to interpret the Equal Protection Clause of the United States

Constitution in order to reach a decision on plaintiffs’ Takings claim.      
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in this court and is therefore to be REMANDED to the Circuit Court of Covington County for all

proceedings.   1

On the face of the complaint, the Fifth Amendment Takings allegation would arise under the

United States Constitution and seemingly would provide a basis for removal based upon federal

question jurisdiction; however, the issue is simply not ripe for the court to consider.  See Bickerstaff

Clay Products Co., Inc. v. Harris County, Ga., 89 F.3d 1481, 1490-1491 (11th Cir. 1996) (“[a]

Takings Clause claim does not become ripe unless the state provides no remedy to compensate the

landowner for the taking.”);  Madison v. Alabama Department of Transportation, 2007 WL

1412403, No. 2:06-cv-199-WKW (M.D. Ala. May 10, 2007).  The Supreme Court of the United

States and this Circuit have firmly established that in order for a federal district court to properly

review a Fifth Amendment claim, a plaintiff must establish “that the state law provides him no

process for obtaining just compensation (such as an action for inverse condemnation) or that the state

law appears to provide such process, but due to state court interpretation, the process is inadequate.”

Agripost, Inc. v. Miami-Dade County, 195 F.3d 1225, 1231 (11th Cir. 1999); Williamson County

Region’l Plann’g Commiss’n v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985).  If a property

owner cannot establish either allegation, and “if such a claim is pending in federal district court, the

district court must dismiss it for lack of subject matter jurisdiction since the owner has failed to

establish an Article III ‘case or controversy.’” Id. 
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Alabama provides an adequate procedure to address condemnation of real property.  Case

and statutory laws provide that “when the State takes property without initiating a condemnation

action and without paying just compensation to the property owner, the property owner has a cause

of action for ‘inverse condemnation,’ by which he can recover just compensation for the taking.”

State v. Armstrong, 779 So. 2d 1211, 1214 (Ala. 2000) (citation omitted).  Obviously, there is an

adequate remedy under Alabama state law for an aggrieved plaintiff alleging a Takings claim.  As

such, the plaintiffs in this action must pursue all available state remedies for inverse condemnation

before this court can address their Fifth Amendment takings claim as an Article III case or

controversy.  

The plaintiffs bring their appeal under Alabama Code title 23, chapter 4, section 5, which

states the following:

Any party affected by the vacation of a street, alley, or highway pursuant to
this chapter may appeal within 30 days of the decision of the governing body
vacating the street to the circuit court of the county in which the lands are
situated, and upon such appeal, the proceeding shall be tried de novo, either
party having the right to demand trial by jury when and as demand is
authorized in civil actions. The appeal shall not suspend the effect of the
decision of the governing body unless the appealing party shall give bond,
with sureties, in an amount to be determined by the circuit judge. From the
judgment of the circuit court, an appeal may be taken within 42 days by either
party to the Court of Civil Appeals or the Supreme Court in accordance with
the Alabama Rules of Appellate Procedure.

Ala. Code § 23-4-5 (1975) (emphasis added).  Plaintiffs were careful to couch their appeal pursuant

to the terms of the above statute, and for good reason, if they wished their claim to remain in state

court.  The Alabama Legislature has provided a specific procedure for appeal of the vacation of a

street, which culminates in an appeal to the Alabama Court of Civil Appeals or the  Supreme Court

of the State of Alabama.  Based in part on the doctrine of federalism, the United States Supreme
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Court has consistently recognized that a federal district court “does not sit to review an appeal action

taken administratively or judicially in a state proceeding.”  Chicago, R.I. & P.R. Co. v. Stude, 346

U.S. 574, 581 (1954); see also Dep’t of Transp. & Dev. of La. v. Beaird-Poulan, Inc., 449 U.S. 971

(1980) (Rehnquist, J., dissenting).  The removal by the defendants is an attempt “to review the state

proceedings on appeal to the Federal District Court,” in contravention of established appellate

procedure provided by Alabama statute.  Id.  Plaintiffs, as masters of their complaint, chose to

initiate their action in state court. Additionally, “[a]s has been noted many times before, a suit

involving state condemnation of private property is primarily a local matter that is best left to the

state courts.” Fountain v. Metropolitan Atlanta Rapid Trans’t Auth., 678 F.2d 1038, 1046 (11th Cir.

1982). 

Because the defendants removed this case to federal court before the plaintiffs could pursue

their claims in state court, this court lacks jurisdiction over the adjudication of plaintiffs’ appeal of

the action of the Commission.  

IV.  CONCLUSION

For the foregoing reasons, defendants have not met their burden of establishing federal

question jurisdiction.  It is hereby ORDERED that:

1. This case is REMANDED to the Circuit Court of Covington County, Alabama;

2. The Clerk is DIRECTED to take appropriate steps to effect the remand; and 
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3. Any pending motions are left for resolution by the Circuit Court of Covington

County, Alabama.

Done this 18th day of June, 2007.

          /s/   W.  Keith Watkins                                   
UNITED STATES DISTRICT JUDGE
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