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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

JUDSON WILSON, )
)
Plaintiff, )
V. ) CASE NO. 2:09-cv-21-MEF
)
BILLY GENE DOSS.et al., ) (WO — Do Not Publish)
)

Defendants. )
MEMORANDUM OPINION AND ORDER

Before the Court is the Motion for Summary Judgment (Doc. #115) filed by
Defendants City of Montgomery (the “City”), Art Baylor (“Baylor”), Terry Reid (“Reid”),
Jerry McQueen (“McQueen”), William E. Hermg@hklerman”), and John Carnell (“Carnell”)
(collectively, the “City Defendants”), which has been fully briefed and is now ripe for
disposition.

Upon consideration of the feas’ briefs and the recoms a whole, the Court finds
that the City Defendantd¥otion for Summary Judgment idue to be and hereby is
GRANTED.

|. INTRODUCTION

This case involves variousas¢ and federal claims arising from the sexual abuse of

Plaintiff Judson Wilson (“Plaintiff or “Wson”) by Defendant and former City of

Montgomery School Bureau Officer Billy Geb®ss (“Doss”). Plaitiff filed the original

Dockets.Justia.com


http://dockets.justia.com/docket/alabama/almdce/2:2009cv00021/39831/
http://docs.justia.com/cases/federal/district-courts/alabama/almdce/2:2009cv00021/39831/149/
http://dockets.justia.com/
http://dockets.justia.com/docket/alabama/almdce/2:2009cv00021/39831/
http://docs.justia.com/cases/federal/district-courts/alabama/almdce/2:2009cv00021/39831/149/
http://dockets.justia.com/

Complaint} consisting of five statlaw claims and one fed law claim under 42 U.S.C.
§ 1983, in the Circuit Court of Montgome@punty, Alabama on December 8, 2008. (Doc.
#1-4.) Defendants removed this case tefal court on January 7, 2009. (Doc. #1.)
Plaintiff moved to remand th&tate law claims back to the Montgomery County Circuit
Court, and on August 14, 2009, tRisurt denied Plaintiff's mmon. (Doc. #19.) In denying
Plaintiff's motion to remandthe Court found that the remdwvaf both state and federal
claims was appropriate und28 U.S.C. § 1441(b) because the federal and state causes of
action arose from a single wrong—Doss’s imprggexual conduct with Plaintiff (Doc. #19,
at 7) (citingAm. Fire & Cas. Co. v. Finr341 U.S. 6, 14 (1951)n re City of Mobile 75
F.3d 605, 608 (11th Cir. 1996)). @rctober 24, 2012, the CiBefendants moved for leave
to file a Third-Party Complaint pursuant Rule 14(a)(1) of the Federal Rules of Civil
Procedure against Linda Holmberg (“Holm@g and American Behavioral Benefits
Manager, Inc. (“American Behavioral”) (Doc. #125). The Court denied that motion on
October 9, 2012 (Doc. #145). This case is currently set for trial on December 10, 2012.
[I. JURISDICTION AND VENUE

Jurisdiction over Plaintiff's claims is proper under 28 U.S.C. 88 1331 (federal

guestion), 1343 (civil rights), and 1367 (supplemental jurisdiction over state law claims).

The parties do not contest personal jurisdiction or venue, and the Court finds adequate

! Margaret Wilson filed the original Complaint as Guardian and Next Friend to Plaintiff,
then a minor child. §eeDoc. #1-4.) On October 31, 2012, theurt granted the City Defendants’
Motion to Substitute Party (Doc. #127), withaRitiff Judson Wilson substituted as the proper
party—plaintiff. (Doc. #130.)Plaintiff further amended his Complaint on April 28, 2010, to add
Terry W. Reid and John Carnell as defendants. (Doc. #46.)
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allegations in support of both.
lll. FACTS

The Court has carefully considered all affidavits and exhibits submitted in support of
and in opposition to the motion. The submissions of the parties, viewed in the light most
favorable to the non-moving party, establish the following relevant facts:

On or about December 15, 2006, Dosshattime a City of Montgomery Police
Department Officer, sexually abused Wilson, at the time a minor child, while locked in
Doss’s office at Capitol Heights Junior High School. Doss has confessed to such conduct,
which was committed while Doss worked as a School Bureau Officer for the Montgomery
Police Department (“MPD”)(Doss Dep. 128:5-18, Doc. #115-2.) Doss resigned from his
position with the MPD shortly after being confronted about the abuse.

On July 11, 2007, Doss pled guilty to three counts of Attempted Sodomy in the First
Degree, four counts of Enticing a Child, and coant of Sexual Abuse in the First Degree.

On July 24, 2007, Doss received a sentence of confinement for a period of twenty years in
the Alabama Department of Corrections.

At all times relevant to this action, Doss was a School Bureau Officer for the MPD.
Doss was supervised in this position by the individual City Defendants, except for Carnell,
who served as the City’s risk manager. During the relevant time period, the chain of
command from the top down at the MPD cotesisof: (1) Chief Art Baylor as Chief of
Police, (2) Major Terry Reid as the Juvenile Division Commander, (3) Captain Jerry

McQueen as the Assistant Commander of the Juvenile Division, and (4) Sergeant William



Herman as supervisor of the school crosgumyds. Herman occasionally supervised School
Enforcement Bureau officers, including Doss, and was serving as Doss’s direct supervisor
at the time Wilson'’s claims arose. In foeegoing chain of command, inferior officers are
required to carry out legal ordeassued by officers who are superior to them. (Reid Dep.
23:1-24:9, Doc. #115-10; Herman Dep. 67:10-68:9, Doc. #115-6.) In addition to following
orders through the chain of command, all MPD personnel were required to follow
departmental rules and regulations. (Baylor Dep. 45:12-15, Doc. #1Ex@ysive final
authority and discretion over permel matters was vested inyBar as the highest officer

in the chain of commandSéeMPD Rules § 1.602, Doc. #123}2Reid and McQueen were
authorized to exercise some irdhce over the process as webe¢MPD Rules § 1.602)
(“[ilnvoluntary transfers may be identifle and determined necessary by Division
Commanders . . ..").

In 2005 and 2006, prior to Doss’s sexual abuse of Wilson, Doss had submitted three
separate requests to be transferred from the School Enforcement Bureau to other bureaus in
the MPD (Doc. #123-5, at 1-3). He also mad#milar requestin 2001 (Reid Dep. 43:5-13,

Doc. #115-10). In each of these three requests, Doss stated he desired to transfer “to further
[his] skills.” (Doc. #123-5, at 1-3.) Notably, not all of Doss’s resisi@ould have taken

him out of frequent contact with children, as his final request on October 13, 2006, sought
a transfer to the Juvenile Enforcement Bure@oc. #123-5, at 3.) None of Doss’s transfer
requests was granted.

On December 28, 2005, Herman went to Capitol Heights Junior High School to



investigate a parent’s complaint about Doss. (Herman Dep. 42:18-43:5, Doc. #115-6.)

When Herman met with Doss, Doss expressed that he felt locked up with the students, who
he found to be disobedient and rebellious, aattia would become so angry with them that

he sometimes wanted to hurt them. (Herman Dep. 43:20-44:5, 45:4-45:6, Doc. #115-6.)

When Herman asked Doss what he meant by that, Doss said, “sometimes you just want to
choke them.” (Herman Dep. 52:5-52:6, Doc. #115-6.)

Herman then brought Doss to McQueen'’s office, where they discussed a number of
issues in Doss’s personal life. During and immediately after Doss’s deployment with the
U.S. Navy to Guantanamo Bay, where he served as a naval police officer, his wife divorced
him, gained custody of their children, and was awarded alimony; his father suffered from
dementia and was going to move in with him; one of his sisters had been murdered; another
sister had committed suicide; and he had financial problems. (Herman Dep. 55:3-56:17,
Doc. #115-6; McQueen Memao., Doc. #115-9.) At one point during the meeting, Doss began
weeping about his personal problems. (Me®uMemo., Doc. #115-9.) They discussed two
incidents when Doss spoke disrespectfully to a parent and a teatthir.D@ss further
related that he continued to struggle wittger issues despite having met with his pastor.
(Id.) Based on the discussions during this meeting, McQueen recommended to Reid that
Doss be placed on administrative leave and referred to a professional counselor to determine
his fitness for duty, as part of the City’'s Employee Assistance Program (“EA®.)).Reid
then recommended to Baylor that Doss be referred to the EAP for mandatory counseling and

evaluation. (Reid Dep. 55:4-55:13, Doc. #115-10.) Baylor ordered that Doss be placed on



administrative leave and referred to the EAP. (Baylor Dep. 93:23-94:9, Doc. #115-12.)

The EAP is available to all City employees for counseling. An employee can contact
an EAP counselor directly, or a supervisoay refer an employee who is having work-
related to an EAP counselor. (Carnell Dep. 10:22-11:19.) The EAP also utilizes a network
of psychiatrists. (Carnell Dep. 12:8-13.) When a supervisor refers an employee to the EAP
for work-related issues, the EAP evaluates the individual’s fitness for duty. (Carnell Dep.
12:16-19.) The EAP process allowed for thevénile Division Commanders—Reid and
McQueen—to exercise discretiam interpreting the fit-for-duty-evaluations of the EAP
providers, as the MPRules and Regulations state tthdi]nvoluntary transfers may be
identified and determined necessary by DamsCommanders . . . (MPD Rules § 1.602.)

As Doss’s immediate supervisor, Herman was also authorized to summarize and
communicate his superiors' concerns to the EAP providers and to use some level of discretion
in these communications. (Herman Dep. 108:20-109:1, Doc. #115-7.)

According to an unwritten, but generally understood policy in the MPD, when an
officer was referred to mandatory counseling with mental health professionals through the
EAP, that employee would not be returned to full duty until the EAP provider (or providers)
recommended that the officer was fit for normal duty. (Baylor Dep. 116:7-17, Doc. #115-
12; Doss Dep. 105:10-15, Doc. #115-2; Herman Dep. 28:21-29:6, 93:23-94:8, Doc. #115-6;
Reid Dep. 71:6-20, Doc. #115-10l) was common for anfficer to see more than one
provider in the EAP process. Baylor specifically stated that any officer treated through the

EAP “would have to be cleared” as “fit for duty” by an EAP provider before Baylor “would



approve them to go back to work.” (Baylor Dep. 116:12-17, Doc. #115-12.)

On December 29, 2005, Linda Holmberg (“Holmberg”), a Licensed Professional
Counselor, began providing counseling to Dibssugh the EAP. At the time, Holmberg
was a new employee of American Behavioral, a company hired by the City to perform
services as part of the EAPwring their counseling sessions, Doss told Holmberg that he
sometimes wanted to hurt thaldhen in his work environmen{Holmberg Dep. 40:4, Doc.
#115-19). During their first session, Holmpeecommended that Doss see his personal
physician to obtain a prescription for an aeficessant. (Def.’s Ex. 8A, at 14, Doc. #115-
22.)

On January 9, 2006, Holmberg faxedan@morandum to Herman, in which she
recommended to the MPD that Doss “be putlesk duty away from his regular high stress
environment for approximately two to three mwsitand that he continue his weekly therapy
sessions with her. (Pl.’s Ex. A, De£137-1; Holmberg Dep. 42:22—-43:6, Doc. #115-19.)

That same day, Doss obtained a note from his personal physician, Dr. Daniel Banach
(“Dr. Banach”), which stated that Doss could return to work on January 16, 2006, but to a
desk job that would not involve contact with juvenile students. (Def.’s Ex. A, at 9, Doc.
#123-4.) On February 6, 2006, Doss was deer. Banach again. At this time, Dr.
Banach noted that Doss was “feeling better,” did “not consider himself to be a threat to the
juvenile students,” has “been returned tojbis” and “is much improved.” (Def.’s Ex. 4,
at 8, Doc. #123-4.) According to the MPD policy, a “fit-for-duty recommendation” could

only come from an EAP counselor or psychiatrist providing services to the MPD. (Herman



Dep. 78:115-17, Doc. #115-6.) The MPD relies on the recommendations of their EAP
providers, rather than the recommendations of personal physicians, because the EAP
providers are mental health professionals who are provided with copies of job descriptions
for the employees they see. (Carnell Dep. 132:19-133:10, Doc. #115-17.)

After Herman received Holmberg’'s reanmendation that Doss be placed on desk
duty, Herman, at McQueen's instruction, called Holmberg to inform her that his supervisors
wanted a second opinion from a psychiatast whether light duty or desk duty was
necessary for Doss. (Herman Dep. 108:20-1i@Poc. #115-7.) Ding that phone call,
Herman told Holmberg #t there were no desk jobs avhl&for Doss and that, absent a fit-
for-duty recommendation, Dosoowld have to be placed on administrative leave with pay
until his leave expired, at which time hewd be placed on admistrative Eave without
pay. (Herman Dep.0b6:18-108:23, Doc. #115-7 Holmberg then referred Doss to Dr.
Babtunde Abolade (“Dr. Abolade”), a psychiatrist in the EAP provider network.

On January 11, 2006, Dr. Abolade evaluated Doss’s overall psychological health and
fitness for duty. (Doc. #123-3, at5.) According to Dr. Abolade’s record of the appointment,
when Doss was asked about his expressetedediurt children at school, he acknowledged
making “an off-the-wall remark” about hurtirthe children but denied any “impulse or
intention to hurt anyone.” (Doc. #123-3,3) On January 12, 2006, Dr. Abolade wrote a
letter to McQueen stating, “[ijn my opinion f8s] is fit to return to normal duty and |
recommend a different assignment, if possible, than the one in which he is currently

employed.” (Doc. #120-3.) Later the same day, Holmberg learned of Dr. Abolade’s opinion



from his nurse.

On January 12, 2006, at Doss’s nentiigseling session with Holmberg, Doss told
Holmberg that he would not ladle to work his second jemd would have difficulty paying
his bills if he were placed on desk duty.efDs Ex. 8A, at 14, Doc. #115-22.) As a result,
that same day, Holmbesgibmitted her second recommendatio Reid, which supplanted
her first recommendation, and advised that Dosetuened to full duty.(Pl.’s Ex. B, Doc.
#137-2; Holmberg Dep. 60:4-10, Doc. #115-2@uring her deposition, when asked
whether she felt that Herman, McQueen, and Reid were “pressinendg® get Doss back
to work, Holmberg answed “yes.” (Holmberg Dep. 57:10-18, Doc. #115-20.)

After receiving the January 12, 2006 recommdioda of Dr. Abolade and Holmberg,
McQueen and Carnell met to discuss Doss'’s fitness for duty. (Carnell Dep. 172:10-20, Doc.
#115-17.) Carnell expressed to McQueen that he thought Doss should be transferred to a
different assignment if he was returned to full duty. (Carnell Dep. 172:21-173:6.) McQueen
then told Carnell that Baylor wanted him to submit his recommendation on Doss’s fitness for
duty in writing. (Carnell Dep. 178:4-10.) Accordingly, on January 13, 2006, Carnell
submitted a memorandum to Baylor and Reid, stating higatconcurred with the
recommendations of Holmberg and Dr. Ab@asisued on January 12, 2006, that Doss be
returned to full duty. (@rnell Memo., Doc. #120-5.) Carnell failed to mention Dr.
Abolade’s recommendation that Doss be tramsteto a differentssignment if possible.
(Carnell Memo., Doc. #120-5.)

After approximately two more months of counseling sessions with Doss, Holmberg



ultimately concluded that Doss had made significant progress and was ready to be released
from further counseling. On March 7, 2006, Holmberg wrote to McQueen that she felt
“comfortable in dismissing [Doss] due to the progress made.” (Doc. #115-22, at 7.) On
March 21, 2006, in her final letter to McQueen, Holmberg wrote that she had released Doss
from further EAP counseling, stating that Doss “spoke realistically about all areas of life and
advised he was now off his medication and was able to cope with his life personally and
professionally.” (Doc. #115-22, at 8.)

Holmberg testified that Doss never confided to her that he had any inappropriate
sexual fantasies or desires involving childrerthat he was sexually attracted to children.
Holmberg also testified that, to the extdat she felt Doss was keeping something from her,
she never thought it had anything to do with him sexually abusing or being sexually attracted
to children. (Holmberg Dep. 63:20-64:15.) In fact, there is no evidence in the record that
Doss ever disclosed to Holmberg, Dr. Banach, Dr. Abolade, or any of the City Defendants
that he had sexual fantasies involving children or was otherwise sexually attracted to
children. Indeed, in his deposition, Doss himsklims that, at the time he broke down and
told his superiors about wanting to physicéallyt the children, he was simply depressed and
aggravated and had “no sexual feelings” towards children. (Doss Dep. 75:17-76:13, Doc.
#115-2.)

In late January 2006, Doss resumed his normal duties as a School Enforcement
Bureau Officer at Capitol Heights Junior High School. Approximately eleven months after

returning to his full, normal duties as a Schawoiforcement Buruea Officer at Capitol
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Heights Junior High School and approximately nine months after Holmberg released Doss
from further EAP counseling, Doss sexually abused Wilson in his office at Capitol Heights
Junior High School.

V. SUMMARY JUDGMENT STANDARD

A motion for summary judgment looks to “pierce the pleadings and to assess the proof
in order to see whether there is a genuine need for thitSushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 587 (1986). A court should grant summary judgment
when the pleadings and supporting materials sth@atno genuine issue exists as to any
material fact and that the moving party dessrjudgment as a matter of law. Fed. R. Civ.

P. 56(c);Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). The party moving for
summary judgment “always bears the initial responsibility of informing the district court of
the basis for its motion, and identifying” the relevant documents that “it believes demonstrate
the absence of a genuine issue of material f&&elbtex Corp. v. Catrett77 U.S. 317, 323
(1986). To shoulder this burden, the moving party can present evidence to this effect, or it
can show that the nonmoving party has failed to present evidence in support of some element
of its case on which it ultimately bears the burden of préshfat 322—23.

If the moving party meets its burden, the non-movant must then designate, by
affidavits, depositions, admissions, and answers to interrogatories, specific facts showing the
existence of a genuine issue for tridleffery v. Sarasota White Sox, &4 F.3d 590,
593-94 (11th Cir. 1995). A genuine issue of material fact exists when the nonmoving party

produces evidence that would allow a reasonable fact-finder to return a verdict in his or her
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favor. Waddell v. Valley Forge Dental Assq&/6 F.3d 1275, 1279 (11th Cir. 2001). Thus,
summary judgment requires the nonmoving partyltomore than simply show that there

is some metaphysical doubt as to the material fadtatsushita475 U.S. at 586. Indeed,

a plaintiff must present evidence demonstrativg he can establish the basic elements of
his claim, Celotex,477 U.S. at 322, because “conclusory allegations without specific
supporting facts have no probative value” at the summary judgment sages v. Gen.
Motors Corp, 770 F.2d 984, 986 (11th Cir. 1985).

A court ruling on a motion for summary judgment must believe the non-movant’s
evidence.Anderson477 U.S. at 255. It also must draWjustifiable inferences from the
evidence in the nonmoving party’s favdd. After the nonmoving party has responded to
the motion, the court must grant summary judgment if there exists no genuine issue of
material fact and the moving party deserves judgment as a matter ddésived. R. Civ.

P. 56(c).
V. DISCUSSION

A. State Law Claims

Wilson brings the following site law claims against Bayl Herman, Reid, Carnell,
and McQueen (referred to, collectively, e “individual City Defendants”), in their

individual capacities: (1) negligence; (2) wantonrfeasid (3) negligent infliction of

2

Along with his claims of negligence and wantonness, Wilson asserts a claim of
“willfulness” against the City DefendantsThe Court cannot find any authority supporting a
conclusion that willfulness constitutes an independause of action in Alabama. The Court
suspects that Wilson asserted this claim to preemptively rebut the City Defendants’ affirmative
defense of state-agent immunity which willful misconduct is aexception. Thus, the Court will
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emotional distress.

Wilson also brings a state law claim agsithe City under 8 11-47-90 of the Alabama
Code for its neglect, carelessness, andilihdkess in allowing Doss, Baylor, Herman,
Reid, Carnell, and McQueenwmrk with minor children and fats failure to remove Doss
from his position at the school. (Amend. Cdanf{y 31-35, Doc. #46.) Wilson also asserts
claims for negligence, wantorsge and willfulness against the City in a separate count
(Amend. Compl. § 25), but the Court finds ttiese claims are redundant of Wilson’s § 11-
47-90 claim, and thus, will not analyze them separately.

1. Wilson’s Negligent Infliction of Emotional Distress Claim Against the
Individual City Defendants

In Count Four of the Amended ComplaiWjlson alleges that the negligent actions
of the individual City Defadants proximately caused hita suffer severe emotional
distress. (Doc. #46, at 11-3D.) While the Court will ssume, for the purpose of this
opinion, that Wilson has suffeteemotional distress as a result of the sexual abuse Doss
inflicted upon him, the Court concludes thlais claim cannot stand because a claim for
negligent infliction of emotional distressnot recognized under Alabama laviee, e.g.

AALAR, Ltd. v. Francis716 So. 2d 1141, 1144 (Ala. 1998) (“[N]egligently causing

not analyze Wilson’s claim of willfulness independently, but rather will consider this allegation in
its analysis of the individual City Defendants’ entitlement to state-agent imm@etyinfraPart
V.A.2.

3

Wilson has also asserted state law claimgIpassault and battery and (2) intentional
infliction of emotional distress against Doss only. (Amend. Compl. 11 18-22, 27-28, Doc. #46.)
These claims are not the subject of these sumjmdgynent proceedings and, therefore, will remain
pending against Doss.
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emotional distress is not an independent tofabama, but, rather, . . . itis part and parcel
of the traditional tort of negligence.”). céordingly, the City Defendants’ Motion for
Summary Judgment on Wilson’s claim of neghgjinfliction of emotional distress is due
to be GRANTED.

2. Wilson’s Claims of Ngligence and Wantonness Against the Individual City
Defendants

In support of his negligence and wambess claims, Wilsoalleges that each
defendant: (1) wrongfully hired Doss to work with minor children; (2) wrongfully trained
Doss on how to conduct himself around minatdskn; (3) wrongfully supervised Doss in
his interactions with children; (4) failed temove Doss from the school after learning that
he could be dangerous children; and (bdecided to keep Doss in the school after
evaluating the potential liability to theit¢ of Montgomery and the risks to the
children—essentially the same allegation as (4) above.

Inresponse to Wilson’s negligence and wantonness claims, the City Defendants assert
that the police officers—BaytpReid, McQueen, and Hermarare entitled to state-agent
immunity under the test articulatedtix parte Cranman792 So. 2d 392 (Ala. 2000), and
Alabama Code 8§ 6-5-338 (1975). Althougle @ity Defendants daot argue in their
summary judgment briefs that Catly as risk manager for tigty, is also entitled to state-
agent immunity along with thpolice officers, they did asgestate-agent immunity for
Carnell as an affirmative defense in theirswer to the Amende@omplaint. (Doc. #51,

at 8.) Therefore, the Courtthanalyze the merits of the state-agent affirmative defense as
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applied to Carnell as well.
a. State-Agent Immunity—Applicable Law

In Cranmanthe Supreme Court of Alabama resthihe test for determining whether
a state-agent is entitleditnmunity for his or heactions. 792 So. 2d at 405 his test was
adopted by a majority of the Alabama Supreme CougxiParte Butts 775 So. 2d 173,
177 (Ala. 2000). Th€ranmantest for state-agent immunity provides:

A State agenshall be immune from civil liallity in his or her personal

capacity when the conduct made the $adithe claim aginst the agent is

based upon the agent’'s

(1) formulating plans, policies, or designs; or

(2) exercising his or her judgmenttime administration of a department or
agency of government, including, It limited to, examples such as:

(a) making administrative adjudications;

(b) allocating resources;

(c) negotiating contracts;

(d) hiring, firing, transferring, ssigning, or supervising personnel; or

4

BeforeCranman the immunity afforded an Alabama peace officer was governed by
Alabama Code § 6-5-338(a), which provides:

Every peace officer, except constables, who is employed or appointed pursuant to the
Constitution or statutes of this stateand whose duties . . . include the enforcement

of, or the investigation and reporting of vititans of, the criminal laws of this state,

and who is empowered by the laws of thegesto execute warrants, to arrest and to
take into custody persons who violate,who are lawfully charged by warrant,
indictment, or other lawful peess, with violations of, the criminal laws of this state,
shall at all times be deemed to be officer this state, and as such shall have
immunity from tort liability arising out ofis or her conduct in performance of any
discretionary function within the line andoge of his or her law enforcement duties.

Id. However, inHollis v. City of Brighton () the Alabama Supreme Couineld that “whether a
qualified peace officer is due § 6-5-338(a) immuistyow judged by the restatement of State-agent
immunity articulated b¥x Parte Cranman. . .” 885 So. 2d 135, 143 (Ala. 2004).
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(3) discharging duties imposed on a deparit or agency by statute, rule, or
regulation, insofar as the statute, rderegulation prescribes the manner for
performing the duties and the State dgmmforms the duties in that manner;
or

(4) exercising judgment in the enforcermehthe criminal laws of the State,
including, but not limited to, law-enforcement officers’ arresting or attempting
to arrest persons;

(5) exercising judgment in the dischagfeluties imposed by statute, rule, or
regulation in releasing @oners, counseling orleasing persons of unsound
mind, or educating students.

Notwithstanding anything to the contrarythe foregoing statement of the
rule, a State agersthall not be immune from civil liability in his or her
personal capacity

(1) when the Constitution or laws thfe United States, or the Constitution of
this State, or laws, rules, or regubats of this State excted or promulgated
for the purpose of regulating the adirs of a governmental agency require
otherwise; or

(2) when the State ageantts willfully, maliciously fraudulently, in bad faith,
beyond his or her authority, or undemestaken interpretation of the law.

The Alabama Supreme Court lateodified the fourth prong of thEranmantest to
include the immunity provided to peace offie@ § 6-5-338(a) of the Alabama Codgee
Hollis v. City of Brighton (1) 950 So. 2d 300, 309 (Ala. 2006). Aftdollis, the fourth
prong of theCranmantest provides that a state ag&stitall be immune from civil liability”
when the claim is based upon the agent’s “exercising judgment in the enforcentent of t
criminal laws of the Stat&cluding, but not limited to, lavenforcement officers’ arresting

or attempting to arrest persons; or serving as peace officers under circumstances entitling

16



such officers to immunitypursuant to § 6-5-338(al\la. Codel975.” Id. Thus, peace
officers exercising a discretionary functiontive line and scope dfieir employment are
now entitled to state-agt immunity under th€ranmantest. SeeAla. Code 8§ 6-5-338(a).

The Alabama Supreme Court has appliedwden-shifting” analysis when a party
raises the defense of state-agent immur@ambrone v. Douglas8874 So. 2d 1046, 1052
(Ala. 2003). In order to establish entitlemenstate-agent immunitgtate agents have the
burden of demonstrating that the pldirdi claims arise from the performance of a
discretionary function that entitles them to immunity., see also Ex parte Wop852 So.
2d 705, 709 (Ala. 2002) (“In order tdaim the benefits of [Sta] immunity, a State officer
or employee bears the burdershbwing that the plaintiff's claims arise from the officer or
employee’s performance of a discretiondugy on behalf of th State.” (quotind:x parte
Davis 721 So. 2d 685, 689 (Ala. 1998) éntal quotation marks omitted))).

If a state agent meets this burden, the buttien shifts to the plaintiff who must
establish that the state agent either (1) wolad statute, rule, or the state or federal
Constitutions, or (2) acted willfly, maliciously, fraudulentlyin bad faith, or beyond his or
her authority, or under a mistakenerpretation of the lawSee Giambrone874 So. 2d at
1052. A state agent acts beyond his or hdraiy and is theref@ not immune when he
or she “fail[s] to discharge duties pursuantttailed rules or regations, such as those
stated on a checklist.'ld.; see also Ex parte Spive§46 So. 2d 322, 333 (Ala. 2002)
(holding that passages in a school boanidicy manual, which imposed a general

responsibility on teachers to ensure studentyafed to report hazasdhat they could not
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correct to the school’s vocational director, weoéthe kind of detailkrules and regulations
contemplated by the second state-agent immunity exception).
b. State-Agent Immunity—Application

The City Defendants argue that the four police officers—Baylor, Reid, McQueen, and
Herman—were “exercising [discretion] in thenaidistration of a depément or agency of
government including, but not lited to examples such asiring, firing, transferring,
assigning, or supervising personnel.”efDs Br. in Support, at 19, Doc. #116.)

Wilson, however, responds that the individual City Defendants are not entitled to
immunity because they acted side their authority in (19lisregarding the original EAP
findings—specifically, Holmberg’'s recommeriaen issued on January 9, 2006, that Doss
be assigned to a desk joly favo to three months and Dr. Abolade’s recommendation that
Doss be transferred to a different assignmipbssible; (2) pressuring Holmberg to change
her recommendation that Doss was fit for ndrchay; and (3) pressuring Carnell to write
a memorandum stating that bencurred with the recommeations of the EAP providers
that Doss be returned to full gutWilson further argues that,@vif the officers were acting
within the scope of their duseas police officers, they were not performing a discretionary
function because (1) of the four officers,yBa was the only person with the authority to
send Doss back to work after EAP counselimgt @) none of the offiade had the discretion
to disregard the EAP procedure, as Wilson alleges they did.

I The Individual City Defendants Were Performing Discretionary
Functions Entitled to State-Agent Immunity
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The Court finds that the condwaf the individual City Déendants falls clearly within
the second category of ti@anmantest because they were exercising their judgment in
making decisions regarding tBAP process and Doss’s jodsignment within the MPD and
interpreting the evaluations of the EAP providers.

It is undisputed that Baytpas the highest officer the chain of command, was the
only person with the authority discretion to send Doss battkhis assignment at Capitol
Heights Junior High School updhe conclusion of the EAP @cess or, almmatively, to
transfer Doss to a different assignment withliPD involuntarily. (Def.’s Br. in Support,
at 19, Doc. #116see alsaMPD Rules § 1.602, Doc. #123}2Thus, the Court concludes
that Baylor was performingdiscretionary function wherediding whether to return Doss
to full duty or transfer him to another assignment.

In addition, the record also reveals et MPD’s EAP process similarly required the
other City Defendants to use their discretmd judgment. The EAP process allowed for
the Juvenile Division Commanders—Resthd McQueen—to use their judgment in
interpreting the fit-for-dutyevaluations of Holmberg and Dr. Abolade, the two EAP
providers. According to the MPD RulescaRegulations, “[ijnvoluntary transfers may be
identified and determined necessary by DanmsCommanders....." (MPD Rules § 1.602.)

Furthermore, Herman, as Doss'’s diragbexvisor, was tasked with overseeing the EAP
referral process and communicating with BAP providers. (Herman Dep., 108:20-109:10,
Doc. #115-7.) In this supervisory role, Imad to use some level of discretion in

communicating with Holmberg or Doss regaglthe EAP process and results. Finally, it
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Is evident from Carnell’'s deposition testimonwtCarnell had the authority, as the risk
manager for the City, to “advigbe supervisor employeestbie City on risk management
based issues,” including personnel decisiof@zarnell Dep. 41:21-42:5, Doc. #115-16.)
Notwithstanding this evidenc@/ilson argues that the foofficers lose the cloak of
Immunity because, pursuant to an unwrittehcygo“Baylor, McQueen, and Carnell [had]
no authority or discretion to ange or disregard an EARc@nmendation related to fitness
for duty or work assignment,” and thus, thactions fall outsidehe definition of a
“discretionary function.” (Pl.’8r. in Opposition, at 21, Doc. #119.)
The Court disagrees with Wilson’s charaaation of the EARprocess and policy.
In the Court’s view, there was an unwrittealicy that the EAP providers’ fit-for-duty
evaluations would be relied upondetermining whether an officeras fit to return to duty.
Itis clear from Carnell’s testimony that no o#r had the authority to simply ignore the EAP
recommendations. During his deposition, Carnell agreed with Wilson’s counsel that officers
“don’t have the ability just to blatantly disagree with what the EAP is doing][.]” (Carnell Dep.
51:3-52:4, 8- 11, Doc. #1155.) Baylor furthetestified that he would not approve an
officer’s return to full duty util that officer was “cleared” b¥eAP, stating, “[iJt might be
a week or a month, dwo months, but [the officer] @uld end up being cleared before |
would approve them — before | would apprdiiem to go back to work.” (Baylor Dep.
116:12-17, Doc. #115-13.) The Court, howeveas found no evidence that the EAP
process required that the offis@xercise absolutely no judgnt@rmatsoever in interpreting

the recommendations of tl&AP providers when passirtigose recommendations up the
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chain of command to Baylor.

Moreover, the Court has found no evidencthmrecord that any of the individual
City Defendants either changed or ignothd recommendations of the EAP providers.
Construing the facts in the light most favoratdéVilson, the Courtinds that there is no
dispute that the City Defendants did not egsly direct Holmberg to change her initial
recommendation on January 9, 203t Doss be placed omghit duty for two to three
months. Instead, the eviderst®ws that after receiving Hoberg'’s first recommendation,
McQueen instructed Hermandall Holmberg and advise hegti (1) they did not have any
desk jobs available for Doss at that timed §2) the supervisorsould like Holmberg to
refer Doss to a psychiatrist. (HermarpDQe 08:20-109:10, Doc. #115-7.) Herman did just
that, and went on to infortdolmberg that Doss would likely be placed on administrative
leave with pay until his leave expired, atiafhtime he would be pted on administrative
leave without pay.(Herman Dep., 106:18-108:23, Doc. #115-7.) While Holmberg testified
that she felt pressured by HermiiftQueen, and Reid to gebss back to work, (Holmberg
Dep. 57:10-18 — 59:16-22, Datl15-20), her subjective feelings are not evidence that the
individual City Defendants pressured, forcedgeven asked her thange her January 9,
2012 recommendation to manipulate amstow circumvent the EAP process.

There is also no evidence to support Wilson’s contention that the individual City

Defendants disregarded the EAP recommgods. Dr. Abolade’s January 12, 2006

°> According to Holmberg, it was common for hecommunicate directly with supervisors
during the EAP process. (Holmberg Dep. 519 Doc. #115-20.)
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memorandum stated: “In my opinion [Dossfii¢o return to normal duty and | recommend
a different assignment, if possible, tham thne in which he igurrently employed.”
(Abolade Memo., Doc. #120-3In addition, Holmberg’danuary 12, 2006 memorandum
stated: “Itis my recommendation at this tithat Corporal Doss jaced on normal duty.”
(Holmberg Memo. dated Jan. 12, 2012, Doc. #225at 11.) Both memoranda clearly state
that Doss was fit for normal duty, and theykaao mention of transferring Doss to another
position or assignment tov@id contact with childref. Although Dr. Banach—who was
Doss’s personal family physieiaand not a mental healginofessional—recommended on
January 9, 2012, that Doss teassigned to a job where Wweuld not have contact with
juveniles (Def.’s Ex. A, Doc. #123-4), therens dispute that it was within the individual
City Defendants’ discretion tieely on the recommendationskdbimberg and Dr. Abolade,
as the EAP providers in Doss’s cagg,opposed to Doss’s personal physician.

il The Conduct of the Individudality Defendants Does Not Fall
Within Any Exception to State-Agent Immunity

Having found that the individual City Bendants were performing discretionary
functions entitling them to state-agent immunikye Court further concludes that Wilson has

not shown that the individualifg Defendants violated a depawént rule, statute, or the

® Wilson makes much of the fact that Bbolade recommended a different assignment for
Doss, if such a transfer was possible. Ergading Dr. Abolade’s memorandum in the light most
favorable to Wilson, the Court does not interpinet recommendation as a mandatory directive to
remove Doss from the schools.idtundisputed that the EAP praeirs did not have the authority
to make personnel transfer decisions. At best, Dr. Abolade’s transfer recommendation is a
suggestion. It was not, as Wilson suggests, itdiion on Doss’s ability to perform his current job.
(Carnell Aff., Doc. #123-1.)

22



Alabama Constitution, or that they actieelyond their authority, willfully, maliciously,
fraudulently, or in bad faith. Thus, Wilsdras not met his burdesf proving that the
individual City Defendants fall ithin any of the exceptions giate-agentmmunity in the
Cranmantest. See Cranmarn/92 So. 2d at 405.

First, as discussed above, there was ngunaleibiting the individual City Defendants
from exercising their judgment addscretion in the EAP proces$here is also no evidence
that any of the City Defendaiolated the understood, albemwritten, policy that the EAP
providers’ fit-for-duty evaluatins could not be changeddisregarded by any officer.

Second, there is no evidence that arphefindividual CityDefendants acted beyond
their authority. To prove th#te City Defendants’ actions falithin this exception, Wilson
would have to show that the individual Cidgfendants “fail[ed] to discharge [their] duties
pursuant to detailed rules or regulatiosisch as thoseated on a checklist.ld. Wilson has
pointed to no detailed rule or regutatithat the City Defendants violateHee Giambrone
v. Douglas 874 So. 2d 1046, 1052 (Ala. 200Bx parte Spivey846 So. 2d 322, 333 (Ala.
2002). Itis undisputed that the EAP procedwas not written in any manual, but rather it
was a generally understood pglitat the EAP fitness faluty recommendations would be

followed.” The Court concludes that this is ribe type of detailed rule or regulations

’ Even assuming that the City Defendants wraligffailed to remove Doss from Capitol
Heights Junior High School while he receivedREAounseling, no harm was proximately caused
by that decision because there was no injurwilson or any other person between the time he
started counseling and his eventual releasm fcounseling. In factno abuse occurred until
December 2006—nine months after Holmbergaséd Doss from further EAP counseling due to
his overall progress and improved coping skiledHolmberg Memo. dated March 21, 2006, Doc.
#115-22, at 8; Holmberg Memo. dated Marcl2G06, Doc. #115-22, at 7Accordingly, there is
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contemplated by the seco@anmanexception. SeeGiambrony, 874 So. 2d at 1054
(finding that coach of high school wrestling team, who caused severe injury to a freshman
studen with whon he engaged in a “full speed” wrestling ma was nol entitlec to state-
agenimmunity becaise the coach violated sufficientetailed national wrestling guidelines
anc state¢ athletic association’ code of conduct). Moreover, as discussed above, the Court
has found that none of the individual CityfBredants violated the EAP general policy.

Finally, there is no evidence that an¥ the individual City Defendants acted
maliciously, wilfully, fraudulentlyor in bad faith. Wilson pointe the alleged pressure and
coercion upon Holmberg and Carnell in suppmdrhis assertion that the individual City
Defendants acted corruptly returning Doss to full duty.

As discussed above, theig® no substantial evidence that the individual City
Defendants pressured, forgedr coerced Holmberg to change her recommendation.
Holmberg’s subjective feelings are simply moiough in the absenoé record evidence.
There is also no evidence that Reid, McQueemlaylor pressured or coerced Carnell into
falsifying a memorandum to Baylor and Reafjarding Doss’s fitness for duty. (Carnell
Memo., Doc. #120-5.) Although Carnell testifiedhis deposition that he expressed his
opinion to McQueen that Doss oudbtbe transferred to aftBrent assignment if he was

returned to full duty, he nevertheless verat memorandum in which he concurred with

nothing in the record to support an inference oss’s sexual abuse of Wilson was caused by the
City Defendants’ decision not to remove Dossrirduty during the period of his treatment, since

on March 21, 2006, he was found to be capable of normal duty without any need for further
treatment.
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Holmberg and Dr. Abolade’s recommendations Bads be returned fall duty. (Carnell
Dep. 172:10-173:5, Doc. #115-17.) In hismogandum, Carnell failed to mention Dr.
Abolade’s suggestion that he be transferred tlifferent assignment if possible. (Carnell
Memo., Doc. #120-5.) The vermgost that Carnell’'s depii®n testimony demonstrates is
that McQueen told Carnell that Baylaranted his recommendation regarding Doss in
writing. (Carnell Dep. 178:8-10.) The Court firttat this reque$s not enough to support
Wilson’s characterization of Doss’'s EAP adwation process as “picture of fraud,
corruption, coercion, and cover up [sic[Pl.’s Br. in Opposition, at 21, Doc. #119.)

Accordingly, because the Court has concluded that the individual City Defendants are
entitled to state-agent immunjtyre City Defendants’ Matn for Summary Judgment as to
Wilson’s state law claims of negligenaad wantonness against Baylor, Reid, McQueen,
Carnell, and Herman is due to be GRANTED.

3. Municipal Liability of the City of Montgomery Pursuant to Alabama
Code § 11-47-90

® It is unclear whether Wilson intended assert the negligence, wantonness, and/or
willfulness claims in Count Il of his Amended Complaint directly against the City in addition to
Doss and the individual City DefendantCompareAmend. Compl. Count II, { 25, Doc. #46
(appearing to assert such claims against the @itgf) Amend. Compl. Count Il, Prayer for Relief,
Doc. #46 (demanding judgment for such claiagainst only Doss and the individual City
Defendants)). For purposes of this Motion, the €finds that Wilson did not intend to assert such
a claim against the City. In any event, eveWilson had intended to assert such a claim against
the City, Alabama law limits the liability of emunicipality to negligence and does not permit
recovery against a municipality for wantonness and willfuln&se Town of Loxley v. Coleman
720 So. 2d 907, 909 (Ala. 1998) (recognizing that 817-190 limits the liability of a municipality
to negligence, specifically excluding liability for “wanton misconduct”).
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Wilson appears to claim that the City of Montgomery should be held liable for its own
negligent, unskillful, or careless conductlioaing Doss and the individual City Defendants
to work with minor children in the school§Amend. Compl. § 33, Doc. #46.) Wilson goes
on to allege that the City and its agen&gligently, unskillfully, or carelessly failed to
remove Doss from the schooldld.(at 1 33—-34.) The Court finds that Wilson’s claims
against the City are precluded by this Court’s conclusion that the City employees are entitled
to state-agent immunity.

Alabama has only partially abrogated municipal immunity, so a municipality can in
fact incur liability for the negligent (but not the intentional or wanton) acts of its employees.
SeeAla. Code § 11-47-190 (197%)pleman 720 So. 2d at 909. In other words, the common
law rule of vicarious liability applies to Alabama’s municipaliti&ee Ott v. City of Mobile
169 F. Supp. 2d 1301, 1314 (S.D. Ala. 2001). This means that, “for the employer to be liable
under th[e] doctrine, the employee must first be liable for a tort,” and “[i]f the agent is not
liable for any tort, the principal is also absolvett’ (citing Latham v. Redding28 So. 2d
490, 495 (Ala. 1993)).

Because the individual City Defendants antitled to state-agent immunity under the
Cranmantest, the Court concludes that the Qignnot be held vicariously liable for the
individual City Defendants’@nduct under 8§ 11-47-90. Nor can the City be held liable for
Doss’s intentional torts agnst Wilson because § 11-8D- only abrogates municipal
immunity for negligent, careless, or unskilliconduct of municidaemployees, not their

intentional conduct.
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To the extent that Wilson seeks to holé thity directly liabé for negligently or
carelessly hiring, training, maging, and supervising its playees, the Court concludes
that this cause of action is not supported lidimguage of § 11-47-90 hat statute states,
in relevant part:

No city or town shalbe liable for damages for injury done to or wrong

suffered by any person ocorporation, unless sudahjury or wrong was done

or suffered through the neglect, carelessnor unskillfulness of some agent,

officer, or employee of the municipalighgaged in work therefor and while

acting in the line of his or her duty . . ..

Id. Thus, a negligent, careless, or unskillful laz an employee is gaiired to hold the City
responsible in this case. Because the Coastfound that the employees of the City are
cloaked in state-agent immityy the City is also absoéd from liability under § 11-47-90.
Accordingly, the Court concludes that By Defendants’ Motion for Summary Judgment
as to Wilson’s claim of municipal liabilitynder Alabama Code § 11-47-90 is due to be

GRANTED.

B. Federal Constitutional Claims Brought Under 42 U.S.C8 1983 Against the
City Defendants

Wilson brings claims against the City Defendants pursuant to 8 1983 for deprivations
of Plaintiff's “constitutional rights and privileges to be free from sexual assault, bodily
integrity, abuse and molestation under color of state law.” (Amend. Compl. at 1 38, Doc.

#46.)
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In support of its motion for summary judgment, the City Defendants counter that
“Plaintiff has not identified a ght under the [Clonstitution that has been violated.” (Doc.
#116, at 22.)

This Court finds that a fair reading of Wilson’s Amended Complaint leads to the
inevitable conclusion that he has identified alhelged a deprivation of a constitutional right,
as multiple circuits and the Alabama Supreme Court have recognized that an individual has
a federal constitutional right to be freerfresexual abuse by state actors under the Due
Process Clause of the Fourteenth Amendmgeg, e.g.C.B. v. Bobp659 So. 2d 98, 104
(Ala. 1995)(holdingthat the right to be free from sexaduse and molestation at the hands
of school officials is a comigsutional right under the Due Press Clause of the Fourteenth
Amendment, the deprivation of which can be the basis of an action under)gRIa&3
v. Mitchell Sch. Dist. No. 17:565 F.3d 450, 459 (8th Cir. 200@)olding that the Due
Process Clause protects the liberty interest of a child in public school from sexual abuse or
sexual harassment by state actdd®g v. Taylor Indep. Sch. Dist5 F.3d 443, 451-52 (5th
Cir. 1994) (“It is incontrovertible that bodily integrity is necessarily violated when a state
actor sexually abuses a schoolchild and that such misconduct deprives the child of rights
vouchsafed by the Fourteenth Amendment.”).

Individuals seeking redress in the courts for such violations of their constitutional
rights may not sue directly under the United States Constitution. Rather, they must make a

claim through 42 U.S.C. § 1983. Section 1983 provides, in pertinent part, as follows:
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Every person who, under color of any statute, ordinance,

regulation, custom, or usage, of any State or Territory or the

District of Columbia, subjects, or causes to be subjected, any

citizen of the United States or other person within the

jurisdiction thereof to the deprivation of any rights, privileges,

or immunities secured by the Constitution and laws, shall be

liable to the party injured in an action at law, suit in equity, or

other proper proceeding for redress.
42 U.S.C. § 1983.

Because of the differing legal standards gowey their disposition, the claims against

the City and the claims against the City Defertdare analyzed in separate sections below.

1. Section 1983 Individual Capacity Claims Against the Individual City
Defendant$

In support of their motion for summary judgment, the individual City Defendants
invoke the doctrine of qualified immunity in an attempt to shield them from Wilson’s
individual capacity claims. Specifically, the individual City Defendants argue that they are
due summary judgment because they did not have the requisite knowledge, either actual or
constructive, of Doss’s propensity to sexually abuse minors. (Doc. #123, at 13.) Wilson
responds that the individual City Defendants have not met their burden with respect to
qualified immunity because they have failed to establish that they were exercising a

discretionary function of their respective jol{foc. #46, at 9.)

° At this stage in the proceedings, Wildws evidently abandoned the distinction between
his “supervisory liability” claims against Bayldderman, Reid, Carnell, and McQueen (Amend.
Compl. at 11 41-43, Doc. #46) and tindividual direct liability” claims against Baylor, Herman,
Reid, Carnell, and McQueen (Amend. Comp. at 11 44-@ix)en the lack of a doctrinal distinction
between the sets of claims as so characterized dlrt will now address and dispose of all federal
claims against the individual City Defendants here.
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The Court finds that Wilson is mistaken with respect to his contention that the
individual City Defendants have not citedatioy evidence to meet their burden on qualified
immunity. The City Defendants have cited to adequate record evidence that the challenged
actions by the individual City Defendants were taken while they were performing
discretionary job functions. Notwithstanding the foregoing, the Court will also consider the
arguments raised in Section | of Wilson’s respatasfairly and conclusively dispose of the
summary judgment issues before it.

a. Qualified Immunity—Applicable Law

Qualified immunity protects government officials from the chilling effect that the fear
of personal liability would create in carrying out their discretionary duBeg. Anderson v.
Creighton 483 U.S. 635, 638 (1987). To this end, itimmunizes “from suit all but the plainly
incompetent or one who is knowingly violating the federal lalae® v. Ferrarg 284 F.3d
1188, 1194 (11th Cir. 2002) (quotiNgillingham v. Loughnar261 F.3d 1178, 1187 (11th
Cir. 2001)). Under the doctrine of qualified immity, “government officials performing
discretionary functions generally are shieldiexn liability for civil damages” as long as
their conduct does not violate &arly established statutory@wnstitutional rights of which
a reasonable person would have knowddrlow v. Fitzgerald 457 U.S. 800, 818 (1982).
“Qualified immunity balances two important interests—the need to hold public officials
accountable when they exercise power irresponsibly and the need to shield officials from
harassment, distraction, and liability when they perform their duties reasonBelgt5on

v. Callahan 555 U.S. 223, 231 (2009).
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In asserting a claim djualified immunity, a defendant must first shdvat “the
allegedly unconstitutional conduct occurred while he was acting within the scope of his
discretionary authority.’Harbert Int'l, Inc. v. Jameq,57 F.3d 1271, 1281 (11th Cir. 1998).

If the official meets this initial burden, the plaintiff must then show that the official’s conduct
violated clearly esblished law.” Id. In determining whether the plaintiff has met this
burdenthe court may first determine whether thaipliff has alleged the deprivation of a
constitutional right, and then mdgtermine whether that right walearly established at the
time of the alleged violationSaucier v. Katz533 U.S. 194, 197 (2001.In the Eleventh
Circuit, a law can be clearly establisheddegisions of the Unite8tates Supreme Court,
the Eleventh Circuit itself,ral the highest court in theas¢ where the claim aros€ourson

v. McMillian, 939 F.2d 1479, 1497-98 & n.32 (11th Cir. 1991).

However, the Eleventh Circuit does “not expect public officials to sort out the law of
every jurisdiction in the country.Marsh v. Butler Cnty.268 F.3d 1014, 1032 n.10 (11th
Cir. 2001) (en banchut see Tekle v. United StatéS7 F.3d 1088, 1096 (9th Cir. 2006) (“In
the absence of binding precedent, we look to whatever decisional law is available to ascertain
whether the law is clearly established for qualified immunity purposes, including decisions
of state courts, other circuits, and district courtddgobs v. City of Chicag@15 F.3d 758,

767 (7th Cir. 2000) (“[W]e broaden our survey to include all relevant caselaw in order to

determine whether there was such a clear trend in the caselaw that we can say with fair

19In Pearson v. Callahgns55 U.S. 223, 236 (2009), the Supreme Court retreated from
Sauciets holding that courts must apply the first step before applying the second step in making a
qualified immunity determination.

31



assurance that the recognition of the right by a controlling precedent was merely a question
of time.”); Cortez v. McCauleyd78 F.3d 1108, 1114-15 (10th Cir. 2007) (“[F]Jor a right to

be clearly established, there must be a Supreme Court or Tenth Circuit decision on point, or
the clearly established weight of authoritynfrether courts must have found the law to be

as the plaintiff maintains.”).

Because gqualified immunity acts as an affirmative defense, the “public official must
first prove that he was acting within theope of his discretionary authority when the
allegedly wrongful acts occurredld. Instead of asking “whether the acts in question
involved the exercise of actual discretion, we assess whether they are of a type that fell
within the employee’s job responsibilities.Holloman v. Harland 370 F.3d 1252, 1265
(11th Cir. 2004). To determine whether an@éi was engaged in a discretionary function,

“we ask whether the government employee was (a) performing a legitimate, job-related
function (that is, pursuing a job-related go@),through means that were within his power

to utilize.” Id. Accordingly, the inquy does not ask “whether the act complained of was
done for an improper purpose, but ‘whether the act complained of, if done for a proper
purpose, would be within, or reasonably redate, the outer perimeter of an official’s
discretionary duties.”Plotkin v. United Stateg65 F. App’x 828, 831-32 (11th Cir. 2012)
(quotingHarbert Int’l, Inc. v. Jamesl57 F.3d 1271, 1282 (11th Cir. 1998)).

Once officers seeking qualified immunity show that they acted in a discretionary
capacity, the burden shifts to the plaintiff to show that qualified immunity should not apply.

Lee 284 F.3d at 1194. If officers meet their burden, a plaintiff must show that they violated
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clearly established law and that the law was clearly established when the challenged conduct
occurred.Ashcroft v. al-Kidgd131 S. Ct. 2074, 2080 (2011). In sum, the plaintiff bears the
burden of showing that, when the officers d¢téhe law established the contours of a right
so clearly that a reasonable official would have understood his acts were unldasi V.
City of Fort Lauderdale7 F.3d 1552, 1557 (11th Cir. 1993) (“If case law, in factual terms,
has not staked out a bright line, qualified immunity almost always protects the defendant.”).
In C.B. v. Bobpthe Alabama Suprentéourt held that the right to be free from

sexual abuse and molestatiorire hands of school officgis a constitutional right under
the Due Process Clause of theurteenth Amendment, the deation of which can be the
basis of an action under § 1983. 659 So. 2tD4t In the same decision, the Alabama
Supreme Court articulated the following tést determining whether qualified immunity
should apply in such cases: tirder to determine the personal liability of the defendants for
[the school official’'s] sexual abuse of the student plaintiffs, the student pkintiist
establish that the defendants, dwtion or inaction, demonstrateéliberate indifference
toward the student plaifii’ constitutional rights andhereby proximately causetie
violation of those rights.Id. (emphasis added).

In sum,Boborecognized a clearly established righschool children to be free from
sexual abuse at the hands dfaul officials, and further edtéishes that school officials can
be held liable for acts that constitukeliberate indifferenceo that right. See id(emphasis
added).

b. Qualified Immunity—Application
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i The Individual City Defendants Were Engaging in Discretionary
Functions Entitled to Qualified Immunity

The record makes clear that each of the individual City Defendants were acting within
their job responsibilities at all times relevant to the challenged EAP process that led to
Baylor’s final decision to return Doss to full duty. Reid and McQueen, as Juvenile Division
Commanders, were expressly authorized leyMiPD Rules and Regulations to “identif[y]
and determine[] necessary” involuntary transfers, which authorized them to suggest referring
Doss to the EAP as well as interpret and communicate the recommendations of the EAP
process. $eeMPD Rules § 1.602, Doc. #123-2.) Discretion was similarly required of
Herman as Doss’s immediate supervisor, given that he was tasked with communicating the
needs and concerns of his supervisors to Holmberg. (Herman Dep. 108:20-109:1, Doc.
#115-7.) Itis also clear that Carnell had thihatrity, as the City’s risk manager, to “advise
the supervisor employees of the City on risk management based issues,” which naturally
includes advising on personnel issues. (Carnell Dep. 41:21-42:5, Doc. #115-16.) Since
Reid, McQueen, Herman, and Carnell were acting within their job responsibilities at all times
relevant to the challenged EAP process, theye met their burden with respect to qualified
Immunity.

As Chief of Police, Baylor was exercising his job responsibilities when reinstating
Doss in his position upon receiving the overall fit-for-duty recommendation from the EAP
process. It is undisputed that Baylor had the sole authority and discretion to make

reinstatement and transfer orders on the conclusion of the EAP process. (Def.’s Br. in
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Support, at 19, Doc. #118ee alsdviPD Rules § 1.602, Doc. #123-2.) As such, Baylor was
acting within his job responsibilities when deciding whether to return Doss to full duty.
Therefore, Baylor has met his burden with respect to qualified immunity.

Based on the foregoing, the Court finds that Herman, Reid, McQueen, and Carnell
were acting within their job responsibilities—and therefore engaging in discretionary
functions—while requesting, receiving, construing, summarizing, and communicating the
results of the EAP process to Bayl&ee Harland370 F.3d at 1265 (holding that qualified
iImmunity protects defendants as they are “(a) performing a legitimate, job-related function
(that is, pursuing a job-related goal), (b) through means that were within his power to
utilize”).

il Wilson Fails to Demonstrate that the Individual City Defendants
Violated Clearly Established Law

Since the individual City Defendants have met their burden with respect to qualified
iImmunity, to survive summary judgment, Wilson must now be able to show (1) that they
violated clearly established law, and (2) that the law was clearly established when the
challenged conduct occurre8ee Al-Kidd131 S. Ct. at 2080. Wilson fails conclusively on
the first prong of this test, making analysis of the second prong unnecessary.

It is undisputed that the individual CBefendants had no knowledgkthe risk that
Doss might deprive children ofefr right to be free from sexuabuse at the hands of state
agents, the very right of wdh Wilson was ultimately dejwed. (Herman Dep. 51:13-52:19,

Doc. #115-6; McQueen Def02:22-103:11, Doc. #115-27; iddep. 68:4—68:19, Doc.
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#115-10; Baylor Dep. 161:13-163:8, Doc. #115-1R9Ilmberg also testified that Doss
never disclosed to her that had any tendenciex desires to sexually abuse children.
(Holmberg Dep. 63:20-64:Boc. #115-20.) EvebDoss himself claims that, at the time he
broke down and told his superiors about physically hurting the schoolchildren, he was only
depressed and aggravated and had “no sexual feelings” towards children. (Doss Dep.
75:17-76:13, Doc. #115-2.)

Without any evidence demonstrating that the individual City Defendants’ had
knowledge of Doss’s propensities to sexually a&mlsldren, there can be no genuine dispute
as to whether the City Defendarstcted with deliberate indiffaree to the risk of depriving
Wilson of his constitutional righto be free from sexual abus8eeConnick v. Thompson
131 S. Ct. 1350, 1360 (2011) (holding that deliberate indifference “is a stringent standard
of fault, requiring proof thada municipal actor disregarde#rmown or obviousonsequence
of his action”) (emphasis added)). Given ttre individual City Defendants’ lacked any
actual or constructive knowledgéDoss’s ultimate sexual tenages towards children, the
City Defendants could not ta foreseen that Wilson’abuse would b&a “known or
obvious” consequence of theit@ns in reinstating DossSee id. Therefore, the individual
City Defendants are entitled to qualified imnity. Accordingly, the City Defendants’
Motion for Summary Judgmewith respect to Wilson’s § 1983 claims against the individual
City Defendants is due to be GRANTED.

2. Section 1983 Claim Against the City of Montgomery

a. Municipal Liability under § 1983—Applicable Law
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In Monell v. New York City Department of Social Servites\nited States Supreme
Court decided that a municipality can be held liable for deprivations of constitutional rights
under 8 1983. 486 U.S. 658 (1978). Howewerso doing, the Supreme Court placed
limitations on the circumstances in which such liability may be imposed.

Under 8§ 1983, there is mespondeat superidrability; a municipality may not be
sued under § 1983 for the acts of othé3ee Monell436 U.S. at 691-94ee also Gold v.

City of Miami, 151 F.3d 1346, 1350 (11th Cirdert. denied 525 U.S. 870 (1998)
(municipality may not be liable for the wrongful actions of its police officers pursuant to a
respondeat superidheory of liability). Instead, “municipal liability is limited to action for
which the municipality is actually responsiblébe v. Sch. Bd. of Broward Cnty., Fl&04

F.3d 1248, 1263 (11th Cir. 2010) (quotirRgmbaur v. City of Cincinnatd75 U.S. 469,
479-80 (1986)).

Thus, to prevail on a § 1983 claim againstumnicipality, a plaintiff must satisfy the
following two-prong test for municipal liability. A plaintiff must (1) “identify conduct
attributable to the municipality,” and (2) “show that it ‘was taken with the requisite degree
of culpability, i.e., that the municipal action was taken with deliberate indifference to its
known or obvious consequencesDoe v. City of Demopolig99 F. Supp. 2d 1300, 1313
(S.D. Ala. 2011) (quotingch. Bd. of Broward Cnty., Fl&604 F.3d at 1263).

Regarding the test’s first prong, conduct is attributable to a municipality only if it
“result[s] from an official government policy, the actions of an official fairly deemed to

represent government policy, or a custom or practice so pervasive and well-settled that it
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assumes the force of law.5ch. Bd. of Broward Cnty., Fla604 F.3d at 1263 (quoting

Denno v. School Bd. of Volusia Cnty., Fl218 F.3d 1267, 1276 (11th Cir. 2000)).
Regarding the test’s second prong, the United States Supreme Court has held that deliberate
indifference “is a stringent standard of fault, requiring proof that a municipal actor
disregarded a known or obvious consequence of his actzh.6f Cnty. Comm’rs of Bryan

Cnty., Okl. v. Brown520 U.S. 397, 410 (1997).

In cases involving sexual abuse of a minor child, this Court recognizes that while a
municipality ordinarily may assume that its employees need no training, supervision, or
screening to prevent them from sexually abusing students, “a municipality’s right to rely on
the common sense of its police officers to refrain from perpetrating sex crimes on young
[people] is not unbounded, and that such reliance must give way where the municipality has
‘notice to the contrary.”Doe, 799 F. Supp. 2d at 1315 (S.D. Ala. 2011) (quokhayd v.

Waters 133 F.3d 786, 796 (11th Cir. 199@cated on other grounds25 U.S. 802 (1998)).
Thus, for “deliberate indifference” to be found in a sexual abuse case involving a municipal
employee, it must be shown that the munikipaeceived “notice” that one of its officers
was highly likely to sexually abuse students and still did nothing to protect them.

b. Municipal Liability—Application

Wilson alleges that the execution of thigyG “custom or policy” of “not properly
monitoring, supervising, trarefring, counseling, or assasgiits employees that could be
dangerous to minor children” caused the deion of Wilson’s onstitutional right to be

free of sexual abuse by state ageriBoc. #46, 11 38-40.)
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In response, the City contends that Wilson “failed to identify a policy or custom,”
(Doc. #116, at 23), and thaedause it had “absolutely no evidence that [the City] had
knowledge” that “Doss would have inappropriate sexual contact with minors,” it cannot be
held liable for failing to prevent the deprivation of Wilson’s constitutional right to be free
from sexual abuse by state agents. (Doc. #123, at 13.)

I Wilson Fails to Satisfy the First Prong of the Two-Part Test for § 1983
Municipal Liability.

Wilson has failed to identify conduct attributable to the Cige Sch. Bd. of Broward
Cnty., Fla, 604 F.3d at 1263 (identifying the three types of conduct attributable to a
municipality for purposes of § 1983 liability). While Wilson pled that the City had a “custom
or policy” of “not properly monitoring,gpervising, transferring, counseling, or assessing
its employees that could bangerous to minor childrenDoc. #46, 11 38—40), he does not
direct the Court to any evidence in support of that proposition. (Doc. #119, at 30-34.)
Wilson also fails to identify “an official fairly deemed to represent government policy”
whose actions might be attributed to the municipality, such as Baflee Sch. Bd. of
Broward Cnty., Fla.604 F.3d at 1263.

Wilson’s bare allegation of a “custom or policy,” without more, does not raise a
genuine issue of material fact to preclude the entry of summary judg8esfied. R. Civ.

P. 56(c). Therefore, Wilson has failed to raise a fact issue with respect to the first prong of
the two-part test for 8§ 1983 municipal liability. On that basis alone, the City’s Motion for

Summary Judgment with respect to 8 1983 municipal liability is due to be GRANTED.
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il Even if Wilson Could Satisfy the First Prong, There is Insufficient
Evidence to Support a Finding of Deliberate Indifference on the Part of

the City.

The record contains no evidence that the City’s final policymakers had notice that
Doss had any desire to sexually abuse juveniles, or that the City’s final policymakers were
deliberately indifferent to other informati that should have put them on notice that Doss
had these desires. (Baylor Dep. 161:13-163r8fact, Wilson did not even allege who at
the MPD was a final policymaker for purposes of his § 1983 claim against the City. Without
it being known or obvious to the City that rstiating Doss in his position would lead to his
sexually abusing students, the City cannot be found to have been deliberately indifferent, as
Is required for imposing § 1983 liabilitysee Sch. Bd. of Broward Cnty., Flé04 F.3d at
1263. For this additional reason, summary judgment is due the City on Wilson’s § 1983

claim.
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VI. CONCLUSION

For the reasons set forth above, the Motion for Summary Judgment (Doc. #115) filed
by the City of Montgomery, Art Baylor, Terry Reid, Jerry McQueen, William E. Herman,
and John Carnell is due to be and hereby is GRANTED in its entirety, and Plaintiff Judson
Wilson’s claims against these Defendants are hereby DISMISSED with prejudice. Plaintiff
Judson Wilson’s claims against Defendant Billy Gene Doss remain pending. Jury selection
in this matter is scheduled to begin@acember 10, 2012, with trial starting on December
17, 2012. The remaining parties are further DIRECTED to file an amended pretrial order
taking into account the rulings made in this order no later than November 30, 2012.

DONE this the 21 day of November, 2012.

/s/ Mark E. Fuller
UNITED STATES DISTRICT JUDGE
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