
IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISION

KENNETH RAY GRIFFIN, JR., #252802, )

)

     Plaintiff, )

)

v. ) CIVIL ACTION NO. 2:10cv771-CSC

)     [WO]

BOB RILEY, et al., )

)

     Defendants. )

MEMORANDUM OPINION and ORDER

This case is before the court on a 42 U.S.C. § 1983 complaint filed by Kenneth Ray

Giffen [“Griffin”], a state inmate, in which he challenges the constitutionality of the Alabama

Community Notification Act, Ala. Code 1975 § 15-20-20 et seq. (1975, as amended) [“the

Act”], on a multitude of grounds.   In his complaint, Griffin seeks issuance of a preliminary

injunction preventing further application and enforcement of the Act.  Plaintiff's Complaint -

Court Doc. No. 1 at 13.  The court therefore construes this request as a motion for

preliminary injunction.  On November 9, 2010, the defendants filed an answer and special

report in opposition to the complaint and all relief requested therein.  Pursuant to 28 U.S.C.

§ 636(c)(1) and M.D. Ala. LR 73.1, the parties have consented to a United States Magistrate

Judge conducting all proceedings in this case and ordering the entry of final judgment. 

I.  STANDARD OF REVIEW

The decision to grant or deny a preliminary injunction “is within the sound discretion

of the district court....”  Palmer v. Braun, 287 F.3d 1325, 1329 (11  Cir. 2002).  This courtth
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may grant a preliminary injunction only if Griffin demonstrates each of the following

prerequisites:  (1) a substantial likelihood of success on the merits; (2) a substantial threat

irreparable injury will occur absent issuance of the injunction; (3) the threatened injury

outweighs the potential damage the requested injunction may cause the non-moving parties;

and (4) the injunction would not be adverse to the public interest.  Palmer, 287 F.3d at 1329;

McDonald's Corp. v. Robertson, 147 F.3d 1301, 1306   Cate v. Oldham, 707 F.2d 1176 (11th

Cir. 1983); Shatel Corp. v. Mao Ta Lumber and Yacht Corp., 697 F.2d 1352 (11  Cir. 1983). th

“In this Circuit, ‘[a] preliminary injunction is an extraordinary and drastic remedy not to be

granted unless the movant clearly established the “burden of persuasion”’ as to the four

requisites.”  McDonald’s, 147 F.3d at 1306; All Care Nursing Service, Inc. v. Bethesda

Memorial Hospital, Inc., 887 F.2d 1535, 1537 (11  Cir. 1989) (a preliminary injunction isth

issued only when “drastic relief” is necessary); Texas v. Seatrain Int’l, S.A., 518 F.2d 175,

179 (5  Cir. 1975) (grant of preliminary injunction “is the exception rather than the rule,”th

and movant must clearly carry the burden of persuasion).  The moving party’s failure to

demonstrate a “substantial likelihood of success on the merits” may defeat the party’s claim,

regardless of the party’s ability to establish any of the other elements.  Church v. City of

Huntsville, 30 F.3d 1332, 1342 (11  Cir. 1994); see also Siegel v. Lepore, 234 F.3d 1163,th

1176 (11  Cir. 2000) (noting that “the absence of a substantial likelihood of irreparableth

injury would, standing alone, make preliminary injunctive relief improper”).  “‘The chief

function of a preliminary injunction is to preserve the status quo until the merits of the
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controversy can be fully and fairly adjudicated.’  Northeastern Fl. Chapter of Ass'n of Gen.

Contractors of Am. v. City of Jacksonville, Fl., 896 F.2d 1283, 1284 (11   Cir.1990).” th

Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 1265 (11  Cir. 2001).th

II.  DISCUSSION

The court has thoroughly reviewed the plaintiff's complaint and the response thereto

filed by the defendants.  Turning to the first prerequisite for issuance of preliminary

injunctive relief, the court finds that Griffin, at this stage of the proceedings, has failed to

demonstrate a substantial likelihood of success on the merits of his claims.  Indeed, there are

substantial questions about the viability of his claims which may be barred by the statute of

limitations or because the claims properly are construed as habeas claims.  Griffin also fails

to demonstrate a substantial threat that he will suffer the requisite irreparable injury absent

issuance of a preliminary injunction.  The record before the court shows that Griffin will not

be released from prison until 2013; therefore, his claims are not ripe for review.  See Kirby

v. Siegelman, 195 F.3d 1285 (11  Cir. 1999).  The third and fourth factors, balancingth

potential harm to the parties and  the public interest element, weigh more heavily in favor of

the defendants at this juncture.  Thus, Griffin has failed to meet his burden of demonstrating

the existence of each prerequisite necessary to warrant issuance of a preliminary injunction.
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III.  CONCLUSION

Accordingly, it is 

ORDERED that the motion for preliminary injunction filed by the plaintiff be

DENIED.  

Done this 8  day of December, 2010.th

           /s/Charles S. Coody                                    

CHARLES S. COODY

UNITED STATES MAGISTRATE JUDGE

4


